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PREFACE. 


Th£se  Reports  will  for  the  future  be  continued 
without  any  delay.  The  second  Number,  con- 
taining all  the  Cases  decided  between  the  Ist  of 
January  and  the  last  day  of  Easter  Term,  will 
very  shortly  be  published;  and  the  Numbers 
will,  for  the  future,  be  published  as  soon  as 
possible  after  the  conclusion  of  each  term. 

In  a  debate  on  the  Bankruptcy  Court  Bill  (a), 
12th  October  1831  (6),  the  Solicitor  General  said, 
<*  What  would  the  house  think  when  he  told 
them,  that  in  all  the  reports  there  was  not  one 
report  of  a  cause  decided  before  the  commis- 
sioners— no  report  of  any  argument  held  before 
them.  In  short,  they  were  never  considered  to 
form  a  court  for  the  purposes  of  law,  all  matters 
of  law  in  bankruptcy  going  directly  or  indirectly 
to  the  other  courts.*' 


(a)  1  &  2  W.  4.  c.  56.  (b)  See  Debates. 

Vol.  I.  A 


ii  PREFACE. 

From  the  present  constitution  of  the  Sub- 
division Courts  —  from  the  great  and  patient 
attention  devoted  to  every  argument  submitted 
to  their  consideration — from  every  case  being 
fully  heard,  deeply  considered^  and  speedily 
decided — I  am  satisfied  that^  before  much  time 
passes  away,  it  will  be  discovered  that  they  are 
the  most  efficacious  tribunals  in  Europe  for  the 
administration  of  the  bankrupt  laws.  This  is 
one  of  the  advantages  attendant  on  the  division 
of  labour* 

This  Number  contains  a  report  (a)  of  one  of 
the  decisions  of  a  Subdivision  Court ;  and,  when 
any  case  of  importance  occurs,  these  reports  will 
be  continued. 

It  is  my  intention  that  each  Number  of  the 
reports  shall  contain  one  or  two  queries  on 
the  improvement  either  of  the  bankrupt  laws 
or  of  the  courts  for  its  administration,  with  the 
conviction,  that  if  my  inquiries  may  not  be 
productive  of  good,  they  cannot  be  attended 
with  evil. 

.  Taught  in  early  life  by  Lord  Bacon,  ^*  that 
every  man  is  a  debtor  to  his  profession,  from 
the  which,  as  men  do  of  course  seek  to  receive 


(a)  Ex  parte  Marshall^  1  Mont.  Sf  Ayr.  118. 
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countenance  and  profit,  so  ought  they  of  duty 
to  endeavour  themselves  by  way  of  amends  to 
be  a  help  thereunto ;"  and  remembering  that 
Sir  Edward  Coke^  differing  as  he  did  from  Lord 
Bacon  upon  all  subjects,  except  the  advance- 
ment of  their  noble  profession,  expresses  the 
same  sentiment,  almost  in  the  same  words.  <*  If 
this,"  he  says,  *'  or  any  other  of  my  works,  may 
in  any  sort,  by  the  goodness  of  Almighty  God, 
who  hath  enabled  me  hereunto,  tend  to  some 
discharge  of  that  great  obligation  of  duty  where- 
in I  am  bound  to  my  profession,  I  shall  reap 
some  fruits  from  the  tree  of  life,  and  I  shall 
receive  sufficient  compensation  for  all  my 
labours."  I  have,  under  the  influence  of  these 
opinions,  endeavoured,  to  the  best  of  my  ability, 
to  make  such  poor  return  as  I  have  been  enabled, 
for  the  many  blessings  which  I  enjoy  from  my 
profession.  I  have,  when  sharing  the  fruits, 
endeavoured  to  strengthen  the  root  and  foun- 
dation of  the  science  itself. 

From  this  motive,  I  venture,  after  thirty  years 
labour  upon  the  bankrupt  laws,  to  submit  these 
enquiries  to  the  consideration  of  my  profession. 

Qucere  1 .  Ought  a  partner  in  all  cases  to  be 
permitted  to  prove  against  the  separate  estate  of 
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his  partner.  By  the  cases  he  cannot  prove  until 
the  joint  creditors  be  paid,  Es  parte  Moore, 
1826,  2  GL^J.  166;  ea:  parte  Gibson,  1827» 
QGL^J.  233;  ea: parte  Carter,  1827,  2GlSfJ. 
233;  e.v  parte  Ellis,  1827,  2  Gl.  ^J.  312;  ex 
parte  Grazebrooke,  1832,  2  Dea.  ^Ch.  186. 

Such  are  the  cases ;  and  to  such  an  extent 
have  the  decisions  been  carried,  that  the  partner 
cannot  claim  upon  indemnity  against  the  joint 
estate. 


The  principle  of  this  rule  appears  to  be,  that 
the  partner  may  by  possibility  stop  in  transitu, 
or  diminish  the  surplus  which  would  be  carried 
over  to  the  joint  estate,  and  ought  to  be  applied 
in  payment  of  the  joint  debts  for  which  he  is 
liable.  Ea:  parte  Moore,  2  Gl.  <§p  J.  169,  in 
which  case  it  is  said  in  argument,  **  This  is  a 
very  remote  contingency  for  the  foundation  of 
such  a  rule,  and  which,  even  if  well  founded,  is 
rather  a  question  for  the  reservation  of  the  divi- 
dend than  of  the  right  of  proo£ 

Supposing  the  principle  to  be  well  founded, 
will  not  the  justice  of  the  case  be  attained 
hy  retaining  the  dividend  until  the  right  is 
established  ?  •  , 
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Is  it  right  that  the  separate  creditors  should 
benefit  from  the  possibility  of  injury  being 
sustained  by  the  joint  creditors  ? 

Is  it  right  that  the  creditor  should  be  barred 
by  the  certificate  when  he  cannot  prove  his 
debt  ?  In  ex  parte  Executors  of  Godwin^  cited 
2  Gl.  <§•  J.  235,  Sir  John  Leach  thought  that  the 
debt  should  be  proved^  and  the  dividend  re- 
served; but  this  decision  was  reversed  in  ex 
parte  Carter^  2  Gl.  8g  J.  240.  And  quaere^ 
whether  the  decision  in  ex  parte  Grazebrooke, 
2  Dea.  <§•  CA.  190,  be  not  in  concurrence  with 
the  judgment  of  Sir  John  Leach. 

QiuBre  as  to  the  Court. 

Upon  a  commitment  by  one  commissioner  to 
a  messenger,  is  it  preferable  to  refer  to  the  Sub- 
division Court  of  which  the  commissioner  is  a 
member,  or  to  that  of  which  he  is  not  a  member  ? 
See  ex  parte  Bar  dwell,  1  Mont.  S^^  Ayr.  193. 

B.M. 
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QujiRE^  Ought  a  joint  creditor  to  be  deprived 
of  his  right  to  prove  under  a  separate  commis- 
sion or  fiat^  because  there  is  a  solvent  partner 
against  whom  he  may  proceed  ? 

Bt  the  present  law,  he  cannot  prove  if  there 
be  a  solvent  partner. 

In  op  parte  PinkertoUj  April  1801,  6  Ves.  814, 

■ 

there  was  a  solvent  partner  abroad,  and  not 
lil^elj  to  retunt ;  the  proof  was  ordered  to  be 
admitted  against  the  separate  estate,  there  being 
no  joint  estate. 

EJif  parte  Kemngton^  ex  parte  Tqykr^  Jan. 
;808^  ex  parte  Kendall,  April  1808, 14  Ves.  4A7, 
449 II  in  these  cases  it  was  determined  that  a 
joint  creditor  could  not  prove  to  receive  divi- 
dends under  a  separate  commission,  without 
resorting  to  the  solvent  partner,  and  Lord  Eldon 
said  tiiat  he  was  inflvienced  in  es  parte  Pinker^ 

(on  bjf  the  splyent  parser  being  abroad 
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Ex  parte  Janson^  1818,  Buck^  227>  a  commis- 
sion issued  against  one  of  two  partners,  the 
other  partner  was  admitted  to  be  insolvent,  but 
no  commission  had  issued  against  him  ;  it  was 
determined  that  such  insolvent  partner  was  a 
solvent  partner  within  the  meaning  of  this  rule, 
and  the  creditor  was  not  permitted  to  prove  till 
he  had  proceeded  against  the  insolvent  partner 
called  solvent :  the  reason  assigned  for  this  de- 
cision is  as  follows  :  the  inability  of  the  debtor 
to  pay  all  his*  debts  does  not  take  it  out  of  the 
general  rule,  because  it  does  not  follow  that  a 
diligent  creditor  may  not  get  the  whole  of  his 
debt  paid. 

Ex  parte  Morris^  1831,  Mont.  21:  the 
partner  against  whom  a  commission  had  not 
issued  had  applied  to  take  the  benefit  of  the 
insolvent  act,  and  in  his  schedule  had  stated  that 
he  had  not  a  farthing  of  assets  to  be  applied  in 
payment ;  the  Court  held  that  this  insolvent 
partner  was  solvent  within  the  meaning  of  the 
rule. 

Such  are  the  cases,  from  which  it  appears 
that  a  creditor  must  proceed  at  law  even  against 
an  insolvent  debtor,  at  the  certain  peril  of  cdsts. 
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not  proveable  under  the  commission.  The  prin- 
ciple  is  said  to  te,  that  the  creditor  ought  to  re- 
sort  to  the  solvent  partner,  because,  as  between 
him  and  the  bankrupt  there  may  be  no  right  of 
proof,  and  that  this  can  be  established  only  by 
a  bill  in  equity. 

Qu.  1.   Why  is  a  creditor  to  be  deprived  of 
his  legal  rights  for  the  benefit  of  any  person? 

Qu.  2.  Supposing  he  ought  to  be  deprived, 
ought  not  a  claim  to  be  entered  for  the  debt, 
and  the  assignees  undertake  for  the  costs  which 
may  be  incurred  for  the  benefit  of  the  assignees  ? 

Qu.  3.  Ought  not  the  proceeding  at  law  to  be 
by  the  assignees  using  the  name  of  the  creditor  ? 

Qu.  4.  Supposing  the  principle  to  be  well 
founded,  can  it  apply  where  the  partner  is  not 
solvent  but  insolvent  ? 

Qu.  5.  Supposing  it  to  be  just  to  compel  the 
creditor  to  resort  to  the  partner  who  is  not  a 
bankrupt,  when  he  is,  in  fact,  indebted  to  the 
bankrupt,  is  it  just  that  the  creditor  should  be 
so  compelled,  when  the  person  against  whom 
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the  commission  has  not  issued,  instead  of  beilig 
a  debtor  is  a  creditor  of  the  bankrupt's  ? 

QiL  6.  Ought  there  not  to  be  some  r^^tioii 
as  to  the  ex  parte  declarations  of  banicruptcy  ? 
See  e4f  parte  NokeSf  post,  page  4Sh 
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ROBINSON    and    GREENWOOD,    assignees    of  AttheRolU. 

Samuel  Churchill,  plaintifis,  versus  LORD  CAR*  April  29 y 

RINGTON,     JAMES     JAMES,    and    others,  ^^V^* 
defendants. 

On  26th  March  1827  a  commission  of  bankrupt  issued  A  oonTeyance  of 

.  part  of  a  bank- 

against  iSamue/  Churchill^  under  which  the  plaintiffs  were  rupt's  property 
the  assignees.  The  bill  stated  that  Samuel  Churchill  had  I'^aXp^'rf 
been  for  many  years  in  extensive  practice  as  an  attorney,  **»«  proceeds  as 

ji.ji.1  i-juj  •  he  shall  direct, 

and  had  become  largely  indebted  to  various  persons ;  is  not  an  act  of 
that  early  in  1826  he  consulted  James  on  the  embar-  **  niptcy. 
rassed  state  of  his  affairs ;  that  by  indentures,  dated  the 
17th  and  18th  of  July  1826.,  it  is  witnessed,  that  (for 
a  nominal  coni^ideration)  Churchill  appointed,  granted, 
sold,  and  released  and  assigned  all  his  messuages,  lands, 
tenements,  and  hereditaments  in  the  county  of  Oxford, 
unto  and  to  the  use  of  Benjamin  Churchill  and  James 
JameSy  their  heirs,  executors,  administrators,  and  as- 
signs, upon  trust  and  to  the  intent  that  the  said 
JBeiyamin  Churchill  and  James  James^  &c.  should,  with- 
out any  further  directions  from  the  said  Samuel  Churchill, 
Vol.  I.  B 
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1883. 

Robinson 
and  another 

V. 

Carbtngton 
and  other». 


&C.9  sell  and  dispose  of  the  same,  at  such  time  or  times^ 
and  for  such  sum  and  sums,  as  the  said  trustees  or 
trustee  should  in  their  discretion  think  proper ;  and  the 
said  Samuel  Churchill  declared,  that  the  trustees  should 
and  might,  till  the  sale  of  the  said  estates,  receive  the 
rents  and  profits  thereof,  and  raise  any  sum  by  mort- 
gage thereon,  and  renew  the  leases  thereof,  and  that  the 
receipts  of  the  trustees  should  be  good  discharges,  &c. ; 
<<  and  that  the  said  trustees  or  trustee  should  stand 
possessed  of  the  monies  which  should  arise  from  any 
sale  or  mortgage  of  the  said  hereditaments  and  pre- 
mises, in  trust  for  such  purposes  as  he  the  said  Samuel 
Churchill  should  by  deed  or  any  writing  under  his  hand 
direct ;  and  in  default  of  and  until  such  direction,  in  trust 
for  the  said  Samuel  Churchillf  his  heirs,  executors,  admi- 
nistrators, and  assigns ;  and  that,  as  between  his  devisees 
on  the  one  hand,  and  his  executors  and  administrators 
on  the  other  hand,  the  money  to  arise  by  sale  of  the 
said  freehold  hereditaments,  or  any  part  thereof,  which 
should  not  have  been  made,  or  contracted  to  be  made  in 
his  lifetime,  should  be  considered  as  real  estate,  unless 
he  should  direct  .the  contrary;"  that  the  estates  so  con- 
veyed constituted  the  great  bulk  of  his  property ;  that 
at  the  date  of  the  indentures  of  the  17th  and  1 8th  July 
1826  an  officer  of  the  sheriff  of  Oxford  was  in  the 
house  of  Samuel  Churchill  in  possession,  and  that  the 
officer  held  warrants  upon  six  writs  of  execution,  of 
which  one  was  on  two  notes  for  such  small  sums  as  27/. 
each ;  that  a  writ  of  degit  to  levy  a  sum  of  3,000^  and 
upwards  had  been  and  was  then  in  force  against  the 
lands  of  Samuel  Churchill,  and  there  were  eight  actions 
at  law  and  two  suits  in  equity  then  depending  against 
him,  and  that  he  was  insolvent ;  that  the  indentures  were 
not  executed  in  July  1826,  the  time  at  which  they 
bore  date,  and  not  until   late  in  January  or  early  in 
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February  1827,  when  they  were  antedated ;  that  before        1838. 

the  execution  of  any  of  the  indentures  by  any  of  the        

parties  thereto,   viz.   on  the   9th  of  November   1826,    and  another 
Samuel  Churchill  left  his  dwelling-house,  and  absconded   ^      ^ 
out  of  the  county  of  Oxford,  in  order  to  avoid  his     and  otben. 
creditors. 

The  bill  further  stated,  that  Samuel  Churchill  had 
oommitted  an  act  of  bankruptcy  by  breaking  an  appoint- 
ment to  meet  his  creditors. 

Under  these  circumstances,  the  plaintiffs,  as  assignees, 
contended  that  the  indentures  of  the  18th  of  July  were 
void,  and  an  act  of  bankruptcy,  and  that  they  were 
entitled  to  all  the  estate  and  interest  of  Samuel  Churchill 
in  the  estate  comprized  in  the  indentures,  together  with 
divers  conveyances  which  the  trustees  had  executed  in 
pursuance  of  such  deed  to  the  different  defendants. 

Mr.  Bickersteth^  Mr.  Pembertoni  and  many  other 
gentlemen  (eighteen  in  number),  for  the  different  de- 
fendants, contended, 

1st,  That  the  indentures  of  17th  and  18th  of  July 
1826  were  not  an  act  of  bankruptcy. 

2dly,  If  they  were,  that  the  parties  had  not  notice, 
and  the  commission  did  not  issue  till  more  than  two 
months  after  the  execution  of  the  deed. 

Sdly,  If  the  parties  had  notice,  it  could  not  be  in- 
validated under  the  commission,  which  did  not  issue 
till  more  than  two  months  after  the  execution  of  the 
deed. 

1st,  The  deed  is  not  an  act  of  bankruptcy • 

It  is  merely  a  conveyance  by  Churchill  of  part  of  his 
property,  for  the  purpose  of  converting  realty  into  per- 
sonalty, in  order  to  meet  present  exigencies,  which,  it 
has  been  settled,  by  Bemey  v.  DavidsoHf  1  Brod.  jr  Bing. 
409,  and  4  MoorCf  126,  and  Bemey  v.  Finer,  4  Moore, 
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Robinson 
and  another 

V, 

Carrikqton 
and  othtff. 


323,  is  not  an  act  of  bankruptcy ;  and,  so  far  from 
being  injuripus  to  creditors,  it  is  only  doing  what  the 
execution  creditors  had  themselves  power  to  do. 

2dly,  If  it  is  an  act  of  bankruptcy,  the  parties  had 
not  notice,  as  the  indentures  are  an  assignment  only  of 
part  of  the  property ;  and  the  commission  did  not  issue 
until  the  26th  of  March  1827,  which  being  more  than 
two  months  from  the  execution  of  the  indentures,  they 
are  protected  by  6  Geo.  4.  c.  16.  s.  81.  (a) 

If  it  is  to  be  contended  that  notice  of  the  existence  of 
the  deed  implies  notice  of  the  intent  of  the  deed,  the 
answer  is  contained  in  Reeui  v.  Wardj  7  Fin.  122,  by 
which  the  contrary  is  decided. 

3dly,  If  it  is  an  act  of  bankruptcy,  and  the  parties 
had  notice,  it  cannot  be  invalidated  under  this  com- 


(a)  ^  And  be  it  enacted,  that  all 
conveyances  by,  and  all  contracts 
and  other  dealings  and  -trans- 
actions by  and  with  any  bank- 
rupt, bonHjSde  made  and  entered 
iuto  more  than  two  calendar 
months  before  the  date  and 
issuing  of  the  commission  against 
him,  and  all  executions  and  at- 
tachments against  the  lands  and 
tenements  or  goods  and  chattels 
of  such  bankrupt,  bond  fido  ex- 
ecuted or  levied  more  than  two 
calendar  months  before  the  issu- 
ing of  such  commission,  shall  be 
valid,  notwithstancUng  any  prior 
act  of  bankruptcy  by  him  com- 
mitted; provided  the  person  or 
persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution 
or  attachment  shall  have  issued. 


had  not  at  the  time  of  such  con- 
veyance, contract,  dealing,  or 
transaction,  or  at  the  time  of 
executing  or  levying  such  execu- 
tion or  attachment,  notice  of  any 
prior  act  of  bankruptcy  by  him 
committed;  Provided  also,  that 
where  a  commission  has  been 
superseded,  if  any  other  com- 
mission sjiall  issue  against  any 
person  or  persons  comprised  in 
such  first  commission,  within  two 
calendar  months  next  after  it 
shall  have  been  superseded,  no 
such  conveyance,  contract,  deal- 
ing, or  transaction,  execution  or 
attachment,  shall  be  valid,  unless 
made,  entered  into,  executed,  or 
levied  more  than  two  calendar 
months  before  the  issuing  the 
first  commission.^ 
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ihission,  which  did  not  issue  till  more  than  two  months        18S3* 

after  the  execution  of  the  deed.    Jackson  t.  BwnmOy  „  — — 

Q  rv  £.  Z>    Qir  R0BIH»0N 

o  Carr.  §•  x%  87.  and  another . 

Mr.  Tinneyj  Mr.  Swansttm,  and  Mr.  Montagu  for  the  ^      ^' 

^*  and  othen. 


1st,  The  deed  is  an  act  of  bankruptcy.  Any  deed 
with  an  intent  to  prefer  a  creditor  is,  upon  the  principle 
of  equal  distribution^  upon  the  principle  of  the  equity  of 
equality,  an  act  of  bankruptcy.  The  only  difficulty 
consists  in  discovering  the  intent.  When  the  prefer- 
ence is  obvious,  as  in  an  assignment  by  a  trader  of  the 
ft^Aofe  of  his  property,  or  of  so  much  as  will  incapaciiaie 
him  from  tradbg,  there  is  no  difficulty.  The  Court 
infers  the  intent  from  the  act.  It  says  men  must  intend 
the  obvious  consequences  of  their  actions. 

The  doctrine  is  the  same,  for  the  principle  is  the 
same,  when  only  part  is  assigned,  although  the  difficulty, 
from  the  intent  not  being  obvious,  is  increased. 

It  is  necessary,  therefore,  to  resort  to  extrinsic  cir- 
cumstances, as,  whether  the  trader  was  solvent  or  insol- 
vent; whether  the  execution  was  secret  or  public; 
whether  possession  was  or  was  not  delivered;  whe- 
ther it  was  voluntary  or  from  pressure ;  with  all  the 
various  acts  to  which  reference  may  be  made  when 
endeavouring  to  discover  the  secret  motive  by  which 
the  trader  was  influenced.  The  cases  in  support  of 
this  doctrine  are  numerous,*  and  of  great  authority, — 
Worsley  v.  Dematios,  1  Burr.  467 ;  IAnt(m  v.  BarOetj 
3  Wik.  AH.  This  short  case  explains  the  whole  prin- 
ciple of  the  law.     It  is  as  follows :  — 

A  trader,  being  insolvent,  in  consideration  of  a  loan, 
of  120/.,  assigns  one  third  part  of  all  his  effiscts  to  the 
lender,  who  is  his  brother,  and  within  two  days  after 
the  making  the  deed  the  trader  absconds,  and  is  de- 
dared  a  bankrupt. 
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18S3.  Ptr  Curiam: — Although  this  may  be  a  hard  case 

——         upon  the  brother,  who  is  a  bond  fide  creditor,  yet  the 

and  another    gi^g  him  the  preference  is  a  fraud  upon  all  the  lama 

"'  concemtng  bankrupts,  which  proceed  upon  equali^t 

and  frthen.    sod  say  that  all  the  creditors  shall  come  in  pari  paau. 

There  is  no  case  where  ever  such  a  preference  as  this 

was  allowed.  The  same  spirit  of  equality  ought  to  warm 

the  courts  of  justice  which  wanned  the  legislature  when 

they  made  the  bankrupt  laws  >  and  if  we  should  let 

this  deed  stand,  we  should  tear  up  the  whole  bankrupt 

laws  by  the  roots ;  it  is  a  bill  of  sale  made  by  a  trader 

at  a  time  when  he  was  insolvent,  and  plainly  had  an 

act  of  bankruptcy  in  contemplation ;  it  is  pardal,  and 

onjnst  to  all  the  other  creditors. 

Judgment  for  the  plaintiJF  that  the  deed  is  void. 
The  doctrine  in  lAa&m  end  BarUet  is  thus  recognized 
by  Lord  Mta^dd  in  Harmon  v.  Fisher,  Cotoper,  117. 
He  sayS}  "  The  case  of  LintoR  and  BartUt  has  deter- 
mined  that,  though  the  act  be  complete,  yet,  if  the  mere 
and  sole  motive  of  the  trader  was  to  give  a  preference,  it 
^all  be  void,  and,  if  by  deed,  is  in  itself  an  act  of  bank- 
rupt^. In  that  case  the  goods  assigned  were  not  more 
than  one  third  of  his  eHects ;  upon  what  then  was  the 
opinion  of  the  Court  founded  F  Not  upon  an  assignment 
of  one  third,  being  the  same  aa  an  assignment  of  all  his 
effects,  but  upon  the  ground  that  the  trader  gave  a  pre- 
ference, and  upon  his  sole  motive  being  to  do  so.  If  he 
can  give  it  to  (me,  he  can  give  it  to  another,  which  would 
est^ish  this  prindple,  that  a  bankrupt  may  apportion 
his  estate  amonest  his  difierent  creditors  as  he  thinks 

le  is  recc^nized  by  Lord  EUenborough 
ller,  7  East,  143,  where  his  Lorddiip 
h  may  be  used  in  the  present  case, 
I  insolvent  circumstances,  and  known 
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to  himself  to  be  so  at  the  time.     Now  the  execution  of       1833. 

sach  a  bill  of.  sale,  nnder  these  drcumstances,  has  in  all        

the  cases  been  considered  primd  facU^  at  least,  as  fraudu*  and  another 
lent;  and  it  is  incumbent  on  the  party  who  sets  it  up  to  ^  ^' 
«iow  something  to  rebut  that  presumption*  As  a  general  and  others. 
proposition,  it  cannot  be  disputed  that  a  conveyance  by 
deed  by  a  trader  of  all  his  property  to  a  particular  ere* 
ditor,  in  prejudice  to  the  rest,  is  an  act  of  bankruptcy* 
Every  man  must  be  taken  to  contemplate  the  ordinary 
consequences  of  his  own  act  at  the  time  of  the  act  done. 
Here  the  necessary  effect  of  this  act  was  to  turn  round 
all  his  other  creditors,  and  prevent  them  from  pursuing 
their  present  ordinary  remedy  against  him  for  the  pay- 
ment of  their  demands,  leaving  them  only  to  look  to  him 
for  the  future  surplus,  if  any.  With  respect  to  the  sup- 
position, that,  according  to  the  doctrine  of  Bemey  and 
Damdson^  this  is  not  an  act  of  bankruptcy,  as  it  merely 
converts  realty  into  personalty  for  the  benefit  of  the  cre- 
ditors, it  is  a  misapplication  of  the  authority  of  Barney 
V.  Davidson  to  the  present  case,  in  which  the  facts  are 
wholly  diflPerent*  That  there  may  be  cases  in  which  a 
trader  may  convert  realty  into  personalty  for  the  pur- 
pose of  discharging  debts  may  be  readily  admitted,  and  it 
will  not  be  denied  that  it  is  equally  true,  that  there  may 
be  cases  where  such  conversion  may  be  an  act  of  bank- 
ruptcy ;  ex  parte  Meyer^  1  Mani.  292.  Bemey  v.  Davideon 
was  a  case  of  the  first  class,  but  it  was  never  supposed  to 
be  an  authority  for  such  conversion  in  all  cases.  It  was 
not  so  argued,  recognized,  or  decided.  The  cases  are 
Bemey  and  Davidsanj  A.  D.  1829,  1  Bro.  ^  Bing 
409,  4  Moore,  126;  Bemey  and  Ftner,  1820,  4  Moore, 
822. 

The  case,  as  reported  in  4  Moore,  shows  the  principle 
upon  which  it  was  decided,  and  a  moment's  consideration 
of  that  principle  will  show  how  inapplicable  Bemey  v* 

B  4 
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Davidson  is  to  the  case  now  before  the  Court.  Mr.  Ser- 
jeant Lena  in  argument  said,  *<  A  transfer  of  part  of  a 
trader's  property,  for  the  purpose  of  raising  money  by 
way  of  mortgage,  or  for  the  purpose  of  carrying  on 
trade,  is  not  an  act  of  bankruptcy.  Here  there  was  s 
transfer  of  only  part  of  his  property,  to  protect  and  not 
to  defraud  or  delay  his  creditors;  neither  does  the 
transfer  amount  to  a  fraud  in  law,  as  there  was  a  yery 
large  surplus  remaining  after  the  property  was  conveyed. 
The  general  principle,  with  respect  to  such  transfer  of 
property,  must  be  confined  to  the  particular  circum- 
stances of  each  particular  case;  a  principle  which  was 
recognized  by  the  Court  in  Bemey  v.  Vineyy  4  Moore^ 
326,  where  the  Court  says,  <<  It  appears  that  the  legal 
effect  of  the  deed  was  to  provide  a  speedier  payment  to 
the  creditors  at  large  by  converting  his  real  into  per- 
sonal property.'" 

Such  is  the  case  of  Bemey  and  Dcaridson^  every  fact  of 
which  is  totally  different  from  tlie  present.  In  Bemey 
and  Davidson  the  debtor  was  an  old  man  of  eighty,  of 
large  property,  who  was  wholly  ignorant  of  business, 
having  been  only  a  dormant  partner,  and  involved  in 
ruin  by  the  misconduct  of  his  partner.  His  only  wish 
was  to  pay  the  creditors  by  a  sale  of  part  of  his  realty. 
In  the  present  case  the  debtor  was  an  active  solicitor, 
was  steeped  in  bankruptcy,  having  dishonoured  all  his 
bills,  and  being  surrounded  by  executions,  of  which  one 
was  for  the  small  sum  of  27/.  He  was  insolvent  beyond 
the  possibility  of  redemption,  and  the  conveyance,  as  is 
proved  by  the  event,  was  so  far  from  being  beneficial  to 
creditors^  that  it  has  secured  20s.  in  the  pound  to  a 
portion,  and  left  the  general  body  a  dividend  •  not 
amounting  to  2d.  in  the  pound. 

With  respect  to  the  position,  that  this  conveyance  is 
not  productive  of  any  evil^  as  it  is  merely  doing  what  the 
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I 

(creditors  might  tbemsdves  have  done,  the  answer  is        1833. 

obvious.     It  has  produced  all  tlie  evil ;  it  hai  produced      „  """"* 

,        K0BIN8ON 

this  suit;  it  has  given  to  one  class  of  creditors  208.  in    and  another 
the  pound,  and  to  the  others  not  as  many  pence,  by    ^  brinoton 
placing  the  property  beyond  the  reach  of  the  law,  by     and  others, 
which  each  creditor  has  been  delayed,  and  may  ulti* 
mately  be  defeated.     If  the  execution  creditors  had  pro* 
ceeded  in  regular  course,  it  would  have  been  attended 
with  the  result  of  every  day's  practice.     The  general 
creditors,  attentive  to  their  own  interests,  would  have 
inquired   and  discovered   anterior  acts  of  bankruptcy 
(which  did  exist)  by  which  the  executions  would  have 
been  defeated ;  inquiries  which,  by  this  assignment,  have 
been  prevented. 

2dly,  The  parties  had,  in  legal  construction,  notice 
that  the  deed  was  an  act  of  bankruptcy ;  for  notice  of 
the  existence  of  a  deed,  with  notice  of  such  facts  as 
existed  in  the  present  case,  is  implied  notice  both  at  law 
and  in  equity.  In  Heime  v.  MiU^  13  Ves,  121,  the  Lord 
Chancellor,  when  considering  the  various  cases  of  con- 
structive notice,  says,  *^  Another  case  is,  where  the  law 
imputes  that  notice,  which,  from  the  nature  of  the  trans- 
action, every  person  of  ordinary  prudence  must  necessa* 
rily  have.  In  the  case  otHill  v.  Simpson^  Fitz.  211, 3  Atk. 
294,  2  Atk.  243,  3  Atk.  392,  there  is  a  direct  recog- 
nition of  the  principle  which  is  laid  down  in  many  cases. 
In  Taylor  v.  Hibbert,  2  Ves.  sen.  437,  Lord  Bosdyn 
states  it  thus :  **  I  have  no  difficulty  to  lay  down,  and 
am  well  warranted  by  authority,  and  strongly  founded 
in  reason,  that  whosoever  purchases  an  estate  from  the 
owner,  knowing  it  to  be  in  the  possession  of  tenants,  is 
bound  to  inquire  into  the  estates  those  tenants  have.  It 
has  been  determined,  that  a  purchaser,  being  told  parti« 
cular  parts  of  the  estate  were  in  possession  of  a  tenant, 
without  any  information  as  to  his  interest,  and  taking 
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for  granted  it  was  only  from  year  to  year,  was  bound  by 
the  lease  that  tenant  had^  which  was  a  surprise  upon 
him.  That  was  rightly  determined^  for  it  was  sufficient 
to  put  the  purchaser  upon  inquiry  that  he  was  informed 
the  estate  was  not  in  the  actual  possession  of  the  person 
with  whcmi  he  contracted ;  that  he  could  not  transfer  the 
ownership  and  possessbn  at  the  same  time;  that  there 
were  interests,  as  to  the  extent  and  terms  of  which  it 
was  his  duty  to  inquire.** 

The  same  principle  is  laid  down  in  Ferrars  v.  Cherries^ 
2  Vem,  384;  and  the  reason  is,  that  the  titles  of  other  men 
ought  not  to  be  shakea  by  creating  a  title,  vested  in  a 
third  person,  through  his  own  folly.  The  settlement 
after  marriage  did  not  recite  the  previous  agreements 
but  it  was  held  that  the  party  ought  to  have  gone  to  the 
wife's  relations.  In  SpraU  v.  Hothouse^  4  Bing.  180^ 
upon  a  question  whether  a  party  had  notice  of  an  act 
of  bankruptcy,  it  being  admitted  that  he  had  notice  of 
a  docket  having  been  struck,  and  he  having  refused  to 
pay  without  an  indemnity,  the  Court  says,  <<  On  the 
other  side  of  Westminster  Hall,  direct  notice  of  an 
incumbrance  has  never  been  esteemed  necessary  to  fix  a 
purchaser ;  it  is  enough  if  he  has  been  fairly  put  on  hb 
guard.  The  rule  is,  that  where  a  purchaser  could  not 
have  satisfied  himself  with  a  title  but  by  looking  at  a 
deed  which  was  necessary  to  complete  the  title,  he  shall 
be  holden  to  have  done  so,  otherwise  he  must  take  the 
consequence  of  crassa  negUgenHa.  According  to  the  late 
acts,  a  party  paying  money  after  an  act  of  bankruptcy  is 
not  liable  to  refund,  unless  at  the  time  he  was  apprised 
of  the  circumstance;  but  he  may  be  apprised  in  various 
ways ;  and  though  notice  of  a  docket  may  not  of  itself  be 
esteemed  notice  of  a  bankruptcy,  yet,  connecting  such  a 
nodce  with  the  circumstances  of  the  defendants  requiring 
security  before  they  made  the  payment,  no  jury  could 
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doubt  that  they  bad  been  sa£BcientIy  apprised  of  the  act        183S* 

of  bankruptcy/'  J" 

It  is  the  same  with  respect  to  a  deed  as  with  respect    ^^  ^^^ 

to  any  other  act  of  bankruptcy*     A  denial  to  a  stranger  ^^ 

would  not  excite  any  suspicion  in  his  mind,  or,  if  he  did     ^nd  othen. 

not  inquire  into  the  cause  of  the  denial,  would  it  be  any 

evidence  of  notice  of  an  act  of  bankruptcy ;  but  denial 

to  a  creditor  who  called  again  and  again  for  payment  of 

a  debt  would  be  such  notice  of  the  act  as  to  be  evidence 

of  his  notice  of  the  intent.     With  respect  to  the  case  of 

Read  and  JVardj  7  Vin.  122,  the  words  of  the  Chancellor 

are,  ^*  Notice  of  the  deeds  is  not  notice  of  the  fraudulent 

intent,  other  than  to  M.  K.  who  was  a  party." 

To  apply  this  doctrine  to  the  present  case.  The  parties 
knew  the  situation  of  the  bankrupt^  that  he  was  insol-> 
vent,  violating  engagements  to  meet  his  creditors,  with 
eight  or  ten  executions  in  his  house,  and  one  for  such 
a  small  sum  as  27/.  Were  not  these  facts  sufficient  to 
apprise  them  of  the  necessity  of  inquiring  with  what 
intent  the  deed  was  executed  ? 

2dly,  If  they  had  notice  of  the  deed  and  of  the  intent, 
it  is  not  protected  because  the  commission  did  not  issue 
within  two  months.  Mr.  Beamea  says,  '<  that  the  deed, 
although  it  might  be  an  act  of  bankruptcy,  and  invali- 
dated under  a  commission  which  issued  within  two 
months  of  its  execution,  cannot  be  invalidated  under  this 
commission,  which  did  not  issue  until  more  tlian  two 
months  after  the  execution ;  and  in  proof  of  this  posi- 
tion he  has  referred  to  Twker  and  Barrow^  3  Carr.  ^  P. 
87^  by  which  it  is  determined  that  a  preference  cannot 
be  invalidated  under  a  commission  that  does  not  issue 
until  after  the  lapse  of  two  months  from  the  time  of  the 
preference ;  but  this  nisi  prius  decision,  which  was  clearly 
a  mistake,  is  overruled  by  Beven  v.  Nurmp  9  Bing.  110, 
aQd2  M.^iS.  132. 
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1838.  4thly,  He  committed  an  act  of  bankniptcj  by  absent*-^ 

ing  himself^  as  he  broke  an  appointment  to  meet  his  cre- 

and  another    ditorSi  and  broke  it  with  the  intent  to  delay  them,  of 
^      ^*  which  the  parties  had  notice.     The  cases  upon  this  snb- 

and  others,  ject  are,  in  order  of  time,  as  follow :  Schooly  v.  LeCj  1822, 
8  Siark.  149.  The  bankrupt  was  liberated  on  a  promise 
that  he  would  return  and  execute  a  bail-bond ;  he  did  not 
return  according  to  his  promise.  Abboi^  C.  J. : — He  ab- 
sented himself,  not  in  order  to  avoid  a  creditor  with  whom 
he  had  made  an  appointment,  but  merely  to  avoid  the 
execution  of  a  bail-bond.  Tucher  v.  Jimes,  1824,  2  Bing. 
3-9,  B.M.  24.  The  bankrupt  promised  to  meet  an  agent 
of  the  creditors,  as  to  giving  security  for  a  debt ;  he  broke 
his  appointment ;  the  Court  held  that  it  was  not  an  act 
of  bankruptcy,  as  thei^  was  no  evidence  of  an  intent  to 
delay  creditors.  Key  v.  Shaw^  1832,  1  M:^S.  464.  In 
this  case  Mr.  Justice  Park  said,  <*  There  was  one  point 
urged  in  argument  to  which  I  do  not  accede,  viz.  that 
a  failure  to  keep  an  appointment  made  with  a  creditor 
constitutes  an  act  of  bankruptcy.  In  Toieman  v.  Jonu 
it  was  expressly  held,  that  merely  appointing  to  meet 
a  creditor  at  a  given  place,  and  failing  to  do  so,  is  not 
an  act  of  bankruptcy."  Lord  Chief  Justice  Best  there 
said,  <^  The  intent  to  delay  a  creditor  (which  is  a  proof 
of  fraud  or  insolvency)  is  the  essence  of  the  act  of  bank- 
ruptcy which  this  person  is  supposed  to  have  committed. 
There  was  not  even  primd  fade  evidence  of  such  an 
intent.  It  was  only  proved  that  he  made  an  appoint- 
ment with  a  creditor  to  meet  him,  and  he  did  not  keep 
that  appointment.  If  a  jury  could,  without  more  evi- 
dence, presume  that  he  broke  that  engagement  to  delay 
his  creditor,  there  are  very  few  in  the  commercial  world 
that  could  be  assured  they  were  not  bankrupts.  Bobson 
v.  Bolby  1833,  9  Bing.  648.  A  trader,  apprehensive 
that  a  ca.  sa.  had  been  issued  against  him  in  Middlesex, 
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stopped  at  the  end  of  Chancery  Lane  till  he  learnt  that        1838. 

a  CO.  «a,  had  not  issued^     TindctU,  C*  J.,  thought  this        - 

,. ,  nil  ^  •  Robinson 

did  not  amount  to  an  act  of  bankruptcy.     On  a  motion    and  another 

to  set  aside  the  verdict,  the  rule  was  made  absolute,  as    ^      ^* 

^  '         Carrington 

the  stopping   at   the   end  of  Chancery  Lane  was  an     andother«. 
absenting  and  an  act  of  bankruptcy,  (a) 

The  Master  of  the  Rolls  : — 

I  am  quite  satisfied  on  this  point.    I  consider  it  clear  Breaking  an 
that  the  bankrupt,  in  thus  absenting  himself  from  the  dek^'^credUon 
meeting  of  North  Aston,  committed  an  act  of  bank-  ^*n*ctof 
ruptcy,  and  that  Benjamin  Churchill^  one  of  the  trustees, 
had  notice  of  that  act  of  bankruptcy  at  the  time  he 
delivered  the  conveyance ;  I  consider  these  points  to  be 
clear  upon  the  evidence  produced  and  the  cases  cited. 
But  the  bankrupt  has  conveyed,  and  the  commission  did 
not  issue  within  two  months  of  the  transaction. 

Mrs.  Greenwood,  the  plaintiff  in  this  case,  having  a 
demand  upon  Samuel  Churchill  for  the  sum  of  2,200/., 
in  respect  to  ti'ust  monies  ponessed  by  him,  an  applica- 
tion on  her  behalf  was  made  to  Churchill^  with  strong 
pressure  for  a  security,  early  in  the  year  1826.  Upon  that 
occasion  Churchill  gave  his  bond  for  the  amount,  with 
interest,  I  think  at  two  months ;  that  bond  became  due, 
and  it  was  not  paid ;  and  not  being  paid,  Mrs.  Gfreen- 
wood,  the  plaintiff,  brings  an  action  upon  the  bond,  and 
obtains  judgment.  In  the  month  of  October  1826, 
Mr.  Jamesj  the  brother-in-law  of  Churchill,  and  the 
trustee  under  the  deed,  which  is  in  this  case  impeached 
as  an  act  of  bankruptcy,  applies  to  Mrs.  Greenwood,  and 
proposes,  that  if  she  will  not  execute  her  avowed  inten- 
tion to  sue  out  execution  on  the  judgment  obtained  on 
this  bond  on  the  following  Michaelmas,  that  ChurchiB 
was  ready,  together  with  the  trustees  of  that  deed,  to 

(a)  Bee  Lec$  v.  Marton,  1  M*  4r  HoHnsim,  SIO. 
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execute  a  security  to  her  for  the  amount  on  his  Oxford- 
shire estate.  Mrs.  Greenwood  was  advised  to  accept 
this  proposal;  and  deeds  are  accordingly  prepared, 
stating  the  consideration  to  be  the  undertaking  not  to 
sue  out  execution ;  and  those  deeds  James  the  trustee 
undertakes  to  get  executed.  It  appears,  in  point  of 
fact,  that  although  dated  when  the  agreement  was 
made,  namely,  on  the  27th  of  October,  they  were  not 
actually  executed  till  the  month  of  January  following ; 
and  the  acknowledgment  of  the  satisfaction  of  the  judg- 
ment was  not  entered  till  a  subsequent  period.  It  is 
stated^  on  the  part  of  the  assignees  of  ChurchiU^  against 
whom  a  commission  of  bankrupt  subsequently  issued^ 
that  Mrs.  Greenwood  is  not  entitled  to  the  benefit  of  this 
security,  because  this  security  id  in  fact  derived  from 
certain  trust  conveyances  executed  by  ChnrchiU^  by 
deeds  of  lease  and  release,  on  the  1 7th  and  18th  days  of 
July  1826,  and  that  those  deeds  were  in  fact  an  act  of 
bankruptcy,  and  consequently  her  title  derived  from  the 
trustees  under  those  deeds  was  not  available.  The  first 
consideration,  therefore,  in  the  case,  is,  whether  these 
deeds  of  the  17th  and  18th  of  July  1826  were  or  were 
not  an  act  of  bankruptcy.  Any  deed  executed  by  a 
trader,  with  an  intent  to  defeat  or  delay  his  creditors,  is 
an  act  of  bankruptcy  ;  and  that  intention  may  appear 
upon  the  face  of  the  deed,  or  that  intention  may  be 
proved  by  extrinsic  circumstances.  In  this  case  it  is 
argued  both  ways ;  it  is  said  that  the  intention  appears 
on  the  face  of  the  deed ;  it  is  said  also  that  it  is  proved 
by  extrinsic  circumstances.  Upon  the  face  of  the  deed 
the  recital  is  an  intention  to  convey  his  freehold  and 
leasehold  estates  to  trustees,  and  an  actual  conveyance 
of  his  freehold  and  leasehold  estates  in  Oxfordshire  to 
trustees,  with  a  power  to  them  to  sell  or  mortgage  and 
apply  the  money  as  he  shall  direct,  and  to  repay  to  him 
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all  monies  that  shall  not  be  implied  according  to  bis        1833» 
direction  i  and  the  question  is,  whether,  upon  the  face         — 
of  the  deed,  there  is  an  act  of  bankruptcy  ?  whether  this    and  another 
deed  discloses,  by  its  recital  or  its  proyision,  an  intention    n      ^'      jg 
to  defeat  or  delay  the  creditors  ?    It  has  not  been  stated     and  othen* 
in  what  manner  the  creditors  could  be  defeated  or  de- 
layed by  this  deed,  if  executed  according  to  its  avowed 
purpose;  and  I  am  perfectly  at  a  loss  to  understand 
how  any  creditor  can  be  said  to  be  defeated  or  delayed 
by  the  provisions  of  the  deed.     It  is  a  power  given  to 
trustees,  that  they  may  become  substitutes  for  the  bank- 
rupt, in  order  to  convert  into  money  his  real  states,  to 
be  applied  as  the  bankrupt  himself  should  direct.     The 
bankrupt  remains  to  all  intents  and  purposes  in  the  same 
beneficial  ownership  of  the  property  as  he  was  actually 
in  before  he  executed  the  deed,  and  the  a'editor  is  in 
no  manner  defeated  either  of  his  legal  or  equitable 
right.     If  the  efiect  of  this  deed  were  to  prevent  the 
}egBl  execution  of  the  creditor,  it  might  then  be  said, 
that,  upon  the  face  of  the  deed,  it  would  operate  to 
defieat  or  delay  the  creditor;   but,  by  the  statute  of 
frauds,  inasmuch  as  the  beneficial  interest  remains  in  the 
bankrupt,  the  creditor  has  the  same  l^al  right  of  ex- 
ecution as  if  no  such  deed  had  ever  been  executed. 
Hiere  is  no  intention  expressed  upon  the  deed  to  give 
a  preference  to  any  particular  creditor ;  the  sole  pur- 
pose is,  that  the  trustees  are  to  take  upon  themselves  the 
conversion  of  the  property  which,  before  the  deed  was 
executed,  was  solely  in  the  power  of  the  bankrupt. 

The  extrinsic  circumstances  relied  upon  are,  the  cir- 
cumstances of  great  embarrassment  on  the  part  of  the 
bankrupt,  and  that  he  was  overwhelmed  with  debt.  It 
appears  upon  the  evidence  that  these  circumstances 
certainly  induced  die  deed,  for  the  state  of  the  bank- 
rupt's affairs  had  so  affected  his  mindj  that  his  friends 
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ROUNBOK 

and  another 

V, 

Cahrington 
and  othen. 


considered  he  would  not  be  equal  to  the  conversion  of 
the  property  necessary  to  relieve  him  from  his  embar- 
rassmetits ;  and  it  appears  on  the  evidence  in  the  cause, 
that  it  was  from  that  motive  alone  that  he  was  advised 
to  execute  this  conveyance,  and  for  no  other 'purpose 
than  to  place  in  his  stead  persons  who,  not  being  under 
this  depression  of  spirits,  and  this  affection  of  health, 
which  was  the  consequence  of  this  depression,  would  be 
better  able  to  manage  the  affairs  than  he  himself  could 
do  if  he  personally  interfered.  It  so  happens  that  this 
motive  for  the  conveyance  is  precisely  the  motive  which 
took  place  in  the  case  of  Mr.  Boehin^  whose  age  and 
infirmities  induced  a  similar  conveyance;  and  it  was 
held,  as  must  be  held  every  where,  that  the  deed,  being 
executed  from  such  a  motive,  could  not  be  considered 
as  executed  with  a  view  to  defeat  or  delay  creditors,  but 
solely  for  the  purpose  of  relieving  himself  from  a  trouble 
which,  from  his  infirm  state  of  health  and  his  age,  he 
was  incapable  of  undertaking.  The  extrinsic  circum- 
stances, therefore,  no  more  than  the  terms  of  the  deed, 
afford  evidence  of  any  intention  to  defeat  or  delay  the 
creditors. 

The  next  consideration  is,  whether  the  deeds  ex- 
ecuted in  &vour  of  Mrs.  Greenwood  (however  the 
other  deeds  might  have  been  executed)  could  be  con- 
sidered as  given  to  her  with  a  view  to  give  her  a 
fraudulent  preference  to  the  other  creditors.  Now, 
though  that  has  been  hinted  at,  it  has  not  been  argued 
that  it  was  a  security  given  to  her  under  a  pressure  as 
«  consideration  for  die  release  of  the  bankrupt,  and 
would  therefore,  on  all  the  principles  applied  to  cases 
of  this  sort,  be  considered  as  not  simply  a  fraudulent 
preference,  but  as  consequence  of  the  necessities  which 
the  bankrupt  was  under,  by  the  pressure  of  his  creditor, 
to  give  a  satisfaction  for  his  debt.    It  appears  to  me  that 
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I  need  say  little  more  on  this  case,  because,  such  being        183S. 
\he  state  of  the  facts,  it  is  difficult  Jo  conceive  the  prin-       • 
ciples  upon  which  this  deed  can  be  questioned.     It  has    and  another 
been  argued,  in  the  latter  part  of  this  case,  that  there    p      ^* 
was  another  ground  which  ought  to  be  taken  into  con*     and  others, 
sideration,  that  the  bankrupt  had  committed  an  act  of 
bankruptcy,  with  a  knowledge  of  one  of  the  trustees, 
prior  to  the  execution  of  the  trust-deed,  and  that  such 
person  was  not  capable  therefore  of  taking  a  conveyance 
from  the  bankrupt,  because  he  had  full  knowledge  of 
the  bankrupt's  inability  to  give  a  valid  conveyance.     It 
occurred  to  me,  upon  this  statement,  that  it  was  a  fact 
quite  immaterial,  because   Mrs.  Greenwood  takes  her 
interest  in  the  estate,  not  from  the  trustees,  but  from 
the  bankrupt  himself,  who  was  a  party  to  her  convey- 
ance.    If,  in   consequence  of  the  act  of  bankruptcy 
committed  with  the  knowledge  of  the  trustees,  no  estate 
would  pass  by  the  effect  of  this  deed  to  the  trustees,  the 
estate  would  necessarily  pass  as  a  security  to  Mrs.  Greets 
'wood  by  the  effect  of  the  deed  to  her. 

It  has  been  said,  that  the  point  is  not  raised  by  the 
facts  of  the  case ;  I  rather  think  the  point  is  raised  by 
the  facts  of  the  case.  I  incline  strongly  to  the  opinion 
that  an  act  of  bankruptcy  was  committed  by  the  bank- 
rupt by  the  transaction  of  North  Aston ;  and  I  am 
strongly  of  opinion,  too^  that  Mr.  Benjamin  Churckili, 
one  of  the  trustees,  had  notice  of  that  act  of  bankruptcy ; 
but  it  appears  to  me,  for  the  reasons  I  have  stated^  to  be 
immaterial.  If  it  had  been  otherwise,  I  would  not  hav« 
decided  either  of  these  facts  on  the  evidence^  but  would 
have  sent  it  to  a  jury  to  try  both  those  facts ;  but  being 
of  opinion  that  those  facts  are  not  important,  I  feel  it 
my  duty  to  decide  this  case  on  the  short  ground  I  have 
stated,  without  calling  for  the  assistance  or  interventiqn 
of  a  jury. 

Voirt  I.  c 
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A  lolTcnt  part- 
ner may,  after 
aseoretaetof 
baDkruptcy 
oommitted  by 
his  co-partner, 
make  the  firm 
liable  by  ac- 
cepting a  bill 
fbr  a  preyioua 
liability. 


Ex  parte  ROBINSON.  — In  the  matter  of  HOUGH- 

TON  and  WATTS. 

1  HIS  was  an  appeal  from  the  decLnon  of  the  Court 
of  Review  in  ex  parte  EUiSf  reported  Mont,  if  Blu^ 
page  249,  upon  the  following 

SPECIAL  CASE. 

Previously  to  the  issuing  of  the  commission  herein- 
after mentioned,  the  said  bankrupts  carried  on  busine^ 
in  Soho  Square,  as  drapers  and  copartners,  und^r  the 
name  and  firm  of  Houghton  and  WdUs. 

On  the  4th  January  1832  the  said  Jame9  HougkioH 
absconded  and  committed  an  act  of  bankruptcy.  Upop 
the  following  day  the  said  John  Watt$  accepted,  in  the 
names  of  the  said  firm,  and  delivered  to  JEvan  Dav%e$^ 
'three  bills  of  exchange,  of  which  the  following  are 
copies: 

j^500.  London,  Dec.  81,  1882. 

Two  months  after  date  pay  to  my  order  five  hundred 

pounds,  value  received. 

To  Messrs.  Houghton  andWatt8>  ,  ^^         ^ 

,     i*  5-  Evan  Davies. 

Soho  Square. 

{Accepted)  {Indorsed) 

Pay  Mr.  W.  Robinson  or  order. 


} 


At 

Messrs.  Preacott,  Grotc,  and  Co. 
Houghton  and  Watts. 


£yan  Dax'iks, 
Wm.  Robivsoiu 


^750.  London,  Dec.  31,  1831. 

Two  months  after  date  pay  to  my  order  seven  hun- 
ted and  fifty  pounds,  value  received. 

To  Messrs.  Houghton  and  Watts', 
Soho  Square. 


} 


Evan  Da  vies. 


(^Accepted) 

At 

Alessrs.  Frcscott,  Grote,  and  Co. 

HouQUTON  and  Watts* 


(Indorsed) 
Pay  Mr.  W.  Robinson  or  order, 

Evan  Daviks. 
Wm.  Robinson. 
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i^300«  London,  January  2,  1832^ 

Two  months  after  date  pay  to  my  order  three  han- 
dred  pounds,  value  received. 

To  Messrs.  Houghton  and  WattSy 
Soho  Square^ 


} 


Evan  Davies. 


{Accepted) 

At 

Messrs.  Vnacatt,  Grote,  aod  Co. 

Hovaaroir  and  Wattb. 


(Indorsed) 
Pay  Mr.  W.  Robinson  or  order, 

Etan  Davies. 

Wlf.  ROBIMSON. 


1833. 

Ex  parte 

HOBINSON. 

In  the  mattef 

of 

Houghton 

and  another. 


The  said  bilb  were  not  drawn  on  the  days  on  which 
they  respectively  bear  date,  but  on  the  5th  January 
aforesaid,  and  were  accepted  and  delivered  by  the  said 
John  Waits  as  aforesaid,  as  a  security  for  liabilities 
contracted  by  the  said  Evan  Davits  upon  certain  bills 
of  exdiange,  before  the  said  4th  day  of  January^  ac- 
cepted by  the  said  Evan  Davies  for  the  accommodation 
of  the  said  bankrupts,  and  which  bills  were  then  out- 
standing in  the  hands  of  third  pardes.  When  the  three 
bills  above  set  out  were  so  given  to  the  said  Evan 
Davies^  he  knew  that  the  said  James  Houghton  had 
absconded,  and  had  committed  an  act  of  bankruptcy. 

On  the  same  day  the  bills  were  indorsed  by  the  said 
Evan  DavieSf  and  remitted  to  one  William  Rdnnsonj 
and  by  the  said  William  Sobinson  placed  to  the  credit 
of  the  said  Evan  Davies  in  account. 

At  the  time  of  such  remittance  the  said  Evan  Davies 
was  indebted  to  the  said  William  Robinson  in  the  sum 
of  2,000/.,  and  the  said  bills  were  bon&  fide  so  credited 
by  the  said  William  Bcbinson^  in  ignorance  of  the  cir- 
cumstances under  which  they  had  been  accepted,  and 
without  notice  of  the  act  of  bankruptcy  having  been 
committed  by  the  said  bankrupts,  or  either  of  them. 

On  the  6th  of  January  the  said  John  Waits  also 
committed  an  act  of  bankruptcy. 

c2 
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1883.  On  the  lOtb  a  commission  of  bankrupt  under  tb< 

"~~^        Great  Seal  of  Great  Britain  was  issued  against  the  said 

Robinson.     JcoMi  HoughUm  and  John  Watts,  under  which  they  wer€( 

In  the^  matter  declared  bankrupts ;  and  Wyfm  Ellis,  Andrew  Cabkcott^ 

Houghton     and  William  Dean  were  chosen  assignees. 

and  another.        rj^^  ^^  WUliam  Bobinson  tendered  the  said  three 

bills  of  exchange  for  proof  under  the  said  commission, 
against  the  joint  estate  of  the  said  bankrupts,  and  the 
proof  thereof  was  admitted  by  the  commissioners. 

The  said  Wynn  Ellis,  Andrew  CaJdecoU,  and  WHUam 
Dean,  in  the  month  of  November  1832,  presented  their 
petition  to  the  Court  of  Review,  praying  that  tlie  isaid, 
proof  of  the  said  three  bills  of  exchange,  amounting  to 
the  sum  of  1,550/.,  so  made  by  the  said  William  Jtobin^ 
son,  might  be  expunged ;  and  on  the  14th  of  February 
1833  the  said  petition  came  on  to  be  heard  before  th^ 
said  Court. 

The  Court  was  of  opinion,  that  the  said  William^ 
Bobinson  was  not  entitled  to  prove  the  said  bills,  or 
either  of  them,  against  the  joint  estate  of  the  bank- 
rupts ;  and  therefore  ordered  the  proof  to  be  expunged 
accordingly,  and  that  the  costs  of  the  petitioners  and 
respondents  should  be  paid  out  of  the  estate  of  the 
bankrupts. 

The  question  is.  Whether,  under  the  circumstances 
aforesaid,  the  said  William  Robinson  was  entitled  to 
prove  such  bills  against  the  joint  estate  of  the  bank* 
rupts? 

I  think  this  a  proper  case  to  be.  presented  upon 
appeal  to  the  Lord  Chancellor. 

Hth  March  183S.  Griffith  Richards. 

Approved  of  and  certified  by  me, 
Uth  March  1633.  T.  Erskine,  C  J» 
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Sir  E.  Sugden  and  Mr.  Richards  for  the  appellants : —        1883. 

The  question  is,  Whether,  after  an  act  of  bankruptcy      ^     " 
by  one  of  two  partners,  the  solvent  partner  can  bind  the     Robinson. 
firm  by  accepting  a  bill  in  the  name  of  the  firm  for  a       the^  matter 
partnership  liabUity ;  and  whether  a  bill  so  accepted  is  or     Houghtok 
.is  not,  on  the  bankruptcy  of  both  partners,  proveable,  in 
die  haiids  of  a  bond  Jide  holder,  against  the  joint  estate  ? 
In  considering  this,  two  questions  arise. 

First,  Whether,  in  the  ordinary  case  of  a  secret  dis- 
solution of  a  partnership,  the  power  of  one  partner 
exists  so  as  to  enable  him  to  make  his  co-partner  liable  ? 

Secondly,  assuming  that  he  may.  Whether  there  is 
any  difference  when-  the  dissolution  is  caused  by  the 
bankruptcy  of  one  partner  ? 

first,  upon  the  question j  in  ordinary  cases,  Whether 
a  partner  can,  after  a  secret  dissolution,  bind  the  firm? 
there  cannot  exist  any  doubt.  One  partner  may  bind  the 
firm  previous  to  notice  of  the  dissolution.  Osborne  v. 
Harper,  5  East,  225 ;  Goode  v.  Harrison,  5  B.SfA.  157 ; 
WilHams.  v.  Keates,  2  Stark.  290,   and  various  other 


In  Goode  v.  Harrison,  5  B.  S^  A^  157,  an  infant  had 
bten  in  partnership,  but  upon  his  attaining  twenty-one 
he  did  not  manifest  his  disaffirmance  of  the  partnership : 
and  Abbot,  C.  J.,  says,  **  No  doubt  Bennison,  whilst 
under  twen^-one,  had  been  a  partner,  and  had  held 
himself  out  as  such  to  many  persons,  and  amongst  others 
to  *  the  plaintiff.  Upon  his  coming  of  age  he  does 
nothing.  He  indeed  ceases  to  act  as  a  partner,  or  to 
plirchase  goods,  but  he  gives  no  notice  to  any  body 
that  he  has  so  ceased.  Then  it  is  insisted  on  his  behalf, 
that  as  all  he  did  in  the  character  of  a  partner  was  done 
in  his  infancy,  this  was  not  necessary ;  and  that  he  is  not 
liable,  unless  it  be  affirmatively  shewn  that  he  was. a 
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183S.       partner  with  Goode  when  he  came  of  age.    If  once  a 

person  holds  himself  out  as  being  a  partner,  till  he  gires 

RoBiNsoH .     notice  he  has  ceased  to  be  so,  those  who  deal  with  the 

in  the^matter  g^.^^  ^p^^  ^j^^  f^j^l^  ^f  ^  supposed  partnership  may 

HouoHToy  consider  him  as  soch,  and  be  is  bound  bjr  that  repre- 
'  sentation.  It  is  not  necessary,  in  fact  or  in  law,  that  to 
create  a  legal  obligation  a  partnership  should  be  still 
continuing.  The  legal  obligation  may  arise  from  the 
acts  of  the  party.  Here,  during  infancy,  the  defendant 
acts  as  partner,  and  when  he  comes  of  age  he  forbears 
to  inform  the  world  that  he  was  not  so."  A  dissolution, 
therefore,  does  not  terminate  the  liability  of  a  partner 
for  the  acts  of  his  co-partners,  unless  notoriety  of  the 
dissolution  is  duly  giren. 

Secondly,  with  respect  to  the  question,  when  the 
dissolution  is  by  bankruptcy,  there  is  not  any  dif- 
ference either  upon  principle  or  upon  decision,  althougti 
there  may  be  some  apparently  conflicting  dicta  upon  the 
subject. 

Upon  principle  it  is  clear;  for  if  the  law  were 
as  is  contended  by  the  respondents,  the  consequence 
would  be,  as  was  said  by  Lord  EUenboraugh,  C.  J., 
Bayky,  J.,  and  Abbot,  J.,  in  Harvey  v*  Crickiitf 
5  M.  Sf  S.  343,  <<  That,  upon  an  act  of  bankruptcy 
being  committed  by  one  partner,  the  partnership  must 
kop,  and  the  solvent  partner  be  ruined  ih  the  midst 
of  plenty." 

Upon  decision  a  solvent  partner  has,  afler  the 
bankruptcy  of  his  co-partner,  dominion  over  the  part- 
nership property.  Fox  v.  Hanburyf  Cowp.  445 ;  Smith 
V.  Oriel,  1  East,  368 ;  Harvey  v.  Crickett,  5  Manle  Sf  S. 
342 ;  Coldwett  ▼•  Gregory,  1  Price  129,  from  which  cases 
it  will  appear  that  a  payment  made  by  a  solvent  partner 
after  an  act  of  bankruptcy  by  his  co-partner  is  valid* 
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But  the  question  now  under  consideration  is,  not  as  to        1833. 
the  dominion  of  the  solvent  partner  over  partnership  - 

property,  but  merely  as  to  the  right  of  a  bond  fide     Robinsoh 
ereditor  to  prove  against  the  joint  estate  upon  a  joint- bill  '"  ^''®  matter 
of  exchange  given  by  the  solvent  partner  for  a  part-     Houghton 
nership  Uability.  ""^  ^"^'*'^'- 

If  the  payment  of  a  debt  by  the  solvent  partner  is 
valid,  a  fbrUori^  therefore,  the  solvent  partner  may,  for 
the  same  purpose,  draw  or  accept  a  bill;  and  so  it  is 
decided  by  Lacy  v.  WookM^  2D.SfR.  460 ;  EamsbMom 
V.  IJeunSf  1  Camp.  278 ;  Craven  v.  Edmondson^  4  M.  Sf  P. 
62T ;  6  Bingham^  737,  where  the  case  of  Lacy  v.  Wool- 
cM  is  recognized  by  the  Court  as  law. 
.  It  has  been  said,  that  by  relation  there  was  a  severance 
of  the  partnership  from  the  time  of  the  act  of  bank- 
ru|itcy,  and  that,  after  the  severance,  there  was  no  joint 
property,  and  therefore  no  joint  debt  could  be  con- 
tracted. 

[Lord  Chancellor  : — A  third  party,  the  assignees, 
having  been  introduced.] 

The  fallacy  of  that  argument  is  obvious,  for,  if  so, 
there  could  be  no  joint  estate  to  be  administered  under 
the  commission. 

Had  the  bankruptcy  not  happened,  the  joint  pro- 
perty, or  the  separate  property  of  each  partner,  might 
have  been  taken  in  execution  under  a  joint  judgment, 
and  the  only  difference  in  bankruptcy  is,  that  the  right 
of  the  creditor  is  limited  upon  a  joint  debt,  by  compelling 
him  to  resort  to  the  joint  estate,  which  the  assignees 
must  keep  distinct,  to  satisfy  the  joint  debts.  The  joint 
property  continues  the  same  in  the  hands  of  the  assign 
nees  as  it  was  before  the  bankruptcy.  That  there  is 
not  any  such  severance  will,  however,  appear  from  the 
cases  already  cited. 
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1933.  It  has  been  said,  that  there  is  a  difference  between 

''  transferring  property  and  creating  a  liability.     It  is  true 

Robinson.      ^^^9  previous  to  the  passing  of  the  49  Geo.  3,  c.  135., 

In  the  matter  g.  2,  a  debt  contracted  after  an  act  of  bankruptcy  was 

HovGHTON     not  proveabie ;  but  by  that  statute  the  party  must  have 

•     ***®"**'-    notice  of  the  act  of  bankruptcy  at  the  time  of  giving 

credit,  to  affect  his  right ;  and  the  law  is  the  same  in 
cases  of  set-off.  Hawkins  v.  WhUten,  10  B.  8f  C.  217; 
Dickson  V.  CasSj  I  B.tf  Ado.  355. 

And  again,  by  sect.  82,  all  payments  bond  fide  made 
by  or  to  any  bankrupt  are  valid,  notwithstanding  a  prior 
act  of  bankruptcy,  <<  provided  the  person  so  dealing 
with  the  bankrupt  had  not  at  the  time  of  such  payment 
notice  of  such  act  of  bankruptcy."  Such  is  the  spirit 
of  the  whole  statute,  (a) 

Upon  the  whole,  therefore,  it  is  submitted,  that  the 
judgment  of  the  Court  of  Review  is  erroneous,  and  that 
the  appellant  is  entitled  to  prove  against  the  joint 
estate. 

Mr.  Swanston  and  Mr.  Montagu  for  the  respon- 
dents : — 

The  argument  for  the  appellant  has  not  been 
addressed  to  the  specific  question  before  the  Court ; 
and  the  various  cases  cited  are  wholly  inapplicable  to 
the  real  question.  It  is  not,  whether  the  solvent 
partner  has  dominion  over  the  partnership  effects  after 
the  bankruptcy  of  his  co-partner,  nor  is  it  as  to  any 
personal  liability  of  the  parties,  nor  is  the  question, 
whether  the  appellant  is  entitled  to  prove,  but  against 
what  estate  he  is  so  entitled. 


(«)  See  sections  81,  84,  88. 


CASES  IN  BANKRUPTCY.  SS 

As  to  the  cases  which  have  been  cited  to  shew  that        ISS8, 
tke  partners  would  be  personally  liable,  or  that  the 
solvent  partner  is  authorized  to  deal  with  the  partner-      Robinson. 
ship  property,  they  are    inapplicable  to   the    present  '"  the^mattcr 
case,  as   the  only  question   now  under  consideration     Houghton 
is,  whether,  after  the  bankruptcy  by  one  partner,  his    *"    ""     ^' 
co-partner  is  competent  to  create  a  new  liability  by  a 
bill    of  exchange   upon  which  a  proof  can  be  made 
against  the  joint  estate ;  and  it  has  been  contended  that 
he  is.     But  there  is  not  any  case  to  warrant  such  a 
proposition.      It  is   true  that  most  of  the  decisions 
opposed  to  this  proposition  are  the  dicta  of  Judges  at 
Nisi  Prius ;  but  they  have  been  so  little  doubted,  that  it 
does  not.  appear  that  any  have  been  brought  under  the 
consideration  of  the  Court  in  Banco. 

It  may  be  admitted  that,  in  the  case  of  an  existing 
partnership,  the  joint  estate  would  be  liable ;  but  in  the 
present  case  there  was  no  existing  partnership ;  and  the 
assignees  had,  by  relation,  become  tenants  in  common  with 
the  solvent  partner,  of  the  partnership  property ;  and  the 
question  is,  whether  he  can  bind  himself  and  the  assignees. 

But  a  solvent  partner  cannot  so  bind  the  estate 
of  himself  and  the  assignees.  Kilgoiar  v.  FihUxysony 
1  H,  B,  155;  ex  parte  Muffin,  6  Ves.  119;  ex  parte 
Wait,  IJ.tfJV.  605 ;  Button  v.  Morrison,  17  Ves.  197, 
in  which  case  Lord  Eldon  says,  <^  It  is  not  the  property 
of  A.  and  B.,  but  the.  joint  property  of  A.  and  the 
assignees  of  JB. 

In  Kilgour  v.  Finlayson,  1  H,  B,  155,  it  was  decided, 
that  a  joint  liability  cannot  be  created  if  there  is  no  joint 
interest  in  property  upon  which  liability  can  attach.^ 

In  Abel  v.  Sutton,  3  Esp.  108,  it  was  decided  by  Lord 
Kenyon,  that,  after  the  dissolution  of  a  partnership^  one 
of  the  persons  who  composed  the  firm  cannot  put  the 
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1833.       partnership  name  on    any  negotiable   security,    even 

■  though  such  existed  prior  to  the  dissolution,  or  was  for 

Robinson.     ^^^  purpose  of  liquidating  the  partnership  debts,  not- 

In  the  matter  withstanding  such  partner  may  have  had  an  authority 

Houghton     given  him  to    settle   the  partnership   affairs;   and  in 

and  another,    jy^igi^  y^  Pulkn,    1   Star.  375,    Lord   EUenbarough^ 

following  Lord  Kenyon^  decided,  that  where,  after  the 
Actual  dissolution  of  a  partnership,  one  member  ac- 
cepted a  bill  in  the  partnership  name,  bearing  date 
before  the  dissolution,  an  indorsee,  who  takes  the  bill 
without  notice  of  the  dissolution,  could  not  enforce  the 
bill  against  the  other  member. 

That  a  dissolution  by  bankruptcy  is,  by  relation,  from 
the  time  of  the  act  of  bankruptcy,  when  followed  by  a 
commission  and  assignment,  is  established  by  a  variety 
of  cases.  Fox  v.  Hanburyi  Cawp.  450 ;  StnUA  v.  Orielj 
1  East.  308. 

Lacif  V.  Woolcotty  2  Dote,  Sf  R.  460,  has,  however, 
been  chiefly  relied  upon;  but  that  case  does  not 
warrant  the  proposition  contended  for  by  the  appel- 
lant. It  was  decided  upon  a  different  ground.  The 
bankrupt  partner  and  the  solvent  partner  had,  after  the 
act  of  bankruptcy,  recognized  their  liability,  by  holding 
themselves  out  as  partners ;  and  in  that  case  the  question 
was  not  as  between  creditors. 

It  is  submitted,  therefore,  that  it  is  not  competent 
fot  a  partner,  after  dissolution  by  bankruptcy,  to  create 
a  liability  upon  which  proof  can  be  made  against  the 
joitit  estate. 

Sir  Edward  Sugdeai  in  reply  :-^ 

It  is  admitted,  that  if  the  bankruptcy  had  not  hap- 
pened the  partners  would  have  been  liable ;  but  it  is 
said  that  a  solvent  partner  cannot  make  the  estate  of 

10 
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himiSelf  and  the  assignees  of  the  bankrupt  liable  for  a        1833. 

subsequent  debt.    But  here  that  question  does  not  arise ;        

lor  the  bill  was  given  for  a  pre-existing  joint  demand  in      Robinbok. 

pursuance  of  a  previous  engagement.     But  it  is  con-  '"  ^^^  raatwr 

tended  that  this  joint  creditor  cannot  follow  the  joint     Houghton 

property,  because  the  bill  was  accepted  after  the  act  of         another. 

bankruptcy  of  one  partner;  and  Kilgour  v.  Fifdayion  (a), 

ex  parte  Ruffin  (6),  and  more  particularly  DuUon  v.  MoT" 

rison  (c),  have  been  relied  on ;  but  those  cases  were  before 

the  49  Geo.  3,  c.  135. ;  since  which  statute  the  rights 

of  a  party  can  only  be  affected  by  notice  of  the  act 

of  bankruptcy.     It  is  not  pretended  that  it  is  not  a 

valid  debt,  but  it  is  said  that  the  right  of  proof  does  not 

exist ;  and  it  is  admitted  that  a  solvent  partner  might 

deal  with  the  partnership  effects.    But  if  he  may  deal 

with  the  property,  why  may  he  not  accept  a  bill? 

As  to  ea;  parte  Rtffin  (6),  and  the  cases  of  that  class, 
they  merely  decide,  that,  if  property  is  transferred  by 
the  old  to  the  new  firm,  the  creditors  of  the  old  firm 
have  no  right  in  preference  to  the  new  creditors^ 

With  regard  to  the  equity  of  the  case,  it  has  been 
s^d  that  the  question  is  to  be  considered  the  same  as  if 
it  were  with  Davies.  But  not  so ;  for  whatever  equities 
might  have  existed  as  against  2>at*te^,  they  cannot  affect 
the  right  of  Robinson^  who  took  the  bills  in  regular 
course  of  business,  without  notice  either  of  the  bank* 
ruptcy  or  of  any  equities  which  might  have  existed.  If 
the  doctrine  contended  for  by  the  assignees  is  right,  there 
cannot  be  any  dealing  with  any  partnership  without  in- 
stituting enquiries  whether  one  of  the  partners  may  not 
have  committed  an  act  of  bankruptcy. 

The  appellant  is,  therefore,  entitled  to  prove,  and  the 
decision  of  the  Court  of  Review  must  be  reversed. 

Curia  advimre  vuU. 

■ 

(«)  1  H.B.  155.  (b)  6  r.  119.  (e)  17  V,  197. 
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1833.  Lord  .  Chancellor  :  —  The  question  Which  aride^ 

•        here  is  of  great  importance,  and  is  one  on  which  con- 

RoBiNsoN.     flicting  dicta,  rather  than  decision,  are  to  be  found  in 
In  the  matter  ^^  books.     It  is,  whether  or  not  a  solvent  partner  in 
Houghton     a  firm,  one  of  whom  had  committed  an  act  of  bank- 
another,    ^uptjcy,  can  bind  the  firm  by  his  acceptance  for  a  part- 
nership debt,  the  acceptance  being,  by  indorsement,  in 
the  bands  of  a  bond  fide  holder  for  value,  without  notice 
of  the  act  of  bankruptcy. 

The  firm  of  Houghton  and  Waits  were  liable  to 
Davis:  and,  after  Houghton  became  bankrupt,  Watis^ 
Qognizant  of  his  bankruptcy,  gave  Dams  the  acceptance 
of  the  firm,  which  he,  Davis,  indorsed  to  BMnson. 
Watts  afterwards  became  bankrupt,  and  a  joint  com- 
mission issued,  under  which  iZofrtn^on  sought  to  prove 
against  the  joint  estate.  The  commissioner  before  whom 
the  point  was  raised  allowed  the  proof;  the  Court  of 
Review  ordered  it  to  be  expunged;  and  the  question 
comes  here,  on  a  special  case,  stating  in  effect  the  case 
which  I  have  now  given  in  substance. 

It  must  be  admitted  that  the  consequences  would  be 
most  unfortunate  were  it  still  to  be  the  law,  that  the 
bond  fide  holder  of  a  bill  accepted  by  a  firm  could  not 
prove  on  it,  if  it  turned  out  to  have  been  accepted  after 
a  secret  act  of  bankruptcy  committed  by  one  of  the 
partners.  The  extent  to  which  this  position  is  put,  and 
its  mischievous  tendency,  need  not  be  pointed  out. 

The  ground  of  the  decision  below  appears  to  have 
been,  that  the  bankruptcy  dissolving  the  partnership, 
the  assignees  are^  by  relation,  tenants  in  common  with 
the  solvent  partner,  from  the  act  of  bankruptcy;  so 
that  nothing  done  by  the  solvent  partner,  without 
the  concurrence  of  the  assignees,  can,  from  that  event, 
bind  the  joint  property.  In  the  very  short  note  of  the 
reasons  given  by  the  learned  Judges  below,  that  is  the 
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ground  of  the  judgment.     But  from  thence  another        1838v 
isiferenoe  of  a  wholly  different  nature  must  be  made,  . 

before  the  present  case  can  be  decided  as  their  Honors     Robinbok. 
hare  determined,  namely,  that  because  of  the  tenancy  ^^  '*'®  mitter 
in  common  the  solvent  partner  cannot  bind  the  pro^     HouGOTotr 
perty  of  the  firm,  therefore  he  cannot  render  the  firm    ^^  ^noth^n 
liable  by  his  contracts  with  parties  ignorant  of  the 
dissolution  and  bankruptcy,  even  although  those  con- 
tracts relate  to  prior  liabilities  of  the  firm. 

That  bankruptcy  dissolves  a  partnership  when  a 
commission  issues,  and  there  is  an  adjudication  and 
assignment,  and  that  the  cesser  of  the  partnership  con- 
nection takes  place  from  the  act  of  bankruptcy  by 
relation,  as  a  general  position,  is  unquestionable;  bat 
that  it  has  every  effect  of  a  dissolution ;  that  it  deter- 
mines the  partnership  by  relation  to  all  intents  and 
purposes,  and  makes  it  as  if  no  such  connection  had 
ever  subsisted,  is  not  law.  The  dissolution  being  un- 
known to  the  world,  all  men  are  safe  in  contracting 
with  the  firm.  No  one  can  doubt,  that  if  two  parties 
secretly  agree  to  dissolve  on  the  1st  of  January,  enter- 
ing into  a  r^ular  instrument  of  dissolution,  and  yet  go 
on  trading  together  &s  before,  either  may  validly  bind 
both  on  the  1st  of  February,  by  accepting  a  bill  in  the. 
partnership  name,  and  paying  it  away  to  a  party  igno- 
rant of  the  dissolution.  Doeis  the  circumstance  of  the 
disBoladon  having  been  effected  by  bankruptcy  make 
any  di£Sbrence  in  the  position  of  the  bond  fide  and 
ignorant  bolder?  The  case,  as  decided  below,  can 
only  rest  on  the  supposition  that  this  does  make  a  dif- 
ference^  by  letting  in  the  assignees  as  tenants  in  common 
rf  the  solvent  partner.  But  suppose  them  so  as  r^arda 
the  property,  it  does  not  prove  their  being  let  in  pre- 
vents the  solvent  partner  from  binding  the  firm,  by  con^r 
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1833.        trading  a  new  liability  for  an  existing  debt  of  the  firm*.' 

Suppose  there  had  been  no  partnership  at  all,  that  the 

Robinson,  bankrupt  had  been  a  sole  trader,  had  accepted  the  bill 
In  the  matter  hjmself,  and  had  paid  it  to  one  ignorant  of  his  having 
HoooHTON  committed  an  act  of  bankruptcy,  it  is  clear  that  the 
^^  ^'  holder  could  have  proved.  The  bankrupt  could  not  have 
validly  transferred  property  after  his  act  of  bankruptcy^ 
unless  within  the  statutory  exception.  He  could  not 
have  indorsed  the  acceptance  of  another  person,  so  as 
to  give  his  indorsee  an  action  against  the  acceptor,  but 
he  could  bind  himself,  the  indorser,  by  that  indorsement^ 
in  case  the  bill  were  dishonoured  j  and  his  acceptance 
would  certainly  bind  him  in  the  hands  of  an  innocent 
holder,  and  entitle  such  holder  to  prove  under  his  com- 
mission. It  can  make  no  difference,  that  the  acceptance 
is  by  the  solvent  partner  of  a  firm,  and  not  by  the  bank- 
rupt himself;  the  acceptance  binds  both,  unless  the 
bankruptcy  is  known.  The  indorsement  by  Dams  to 
JRobinsofiy  in  this  case,  puts  him  in  the  position  which  I 
have  been  assuming.  The  party  receiving  tlie  bill  stands 
in  that  of  the  innocent  holder,  if  it  be  clear,  which 
indeed  cannot  for  a  moment  be  questioned,  that,  on  a 
secret  dissolution  without  bankruptcy,  an  innocent  holder 
of  the  partnership  acceptance  given  by  one  partner  could 
sue  both.  But  ought  tlie  bankruptcy,  which  takes  one 
partner  out  of  the  firm,  to  place  that  innocent  holder 
in  a  worse  situation,  or  ought  it  to  place  the  assignees  of 
the  partner  going  out  in  a  better  situation,  than  he  could 
himself  have  been  in  ?  It  might  rather  be  contended 
the  other  way,  at  least  that  there  is  a  reason  more  in 
favour  of  the  holder,  where  the  secret  act  does  not 
complete  the  dissolution,  than  where  the  dissolution  is 
completed  before  the  acceptance  was  given ;  for  in  truth 
the  act  of  bankruptcy  is  only  an  inchoate  dissolution,  to 
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be  perfected  by  the  afisignment  under  the  oommisfiioii ;        1833. 
and  it  would  be  difficult  to  show  why  a  party,  who  takes        ■ 
the  acfceptanee  of  a  firm  during  the  interval  between  the     Robinson. 
inception  and  the  completion  of  the  severance,  and  at  '°  ^®  matter 
a  time  when  events  might  perfect  their  completion     Hocohton 
altogether,  should  be  in  a  worse  situation  than  if  he  bad    ^^  «DotheK> 
takea  it  after  the  severance  was  completed^  and  the 
partnership  wholly  determined. 

If  we  look  to  the  cases  we  shall  find,  that  while  ther« 
are  none  directly  against  the  view  which  I  take  of  this 
question ;  while  at  law  there  is  no  case  either  directly  qk 
indirecdy  against  it,  and  while  th^re  is  a  current  of  AQtho- 
rity  plainly  in  its  favour,  yet  there  are  one  or  two  ca^op 
which  proceed  upon  principles  not  easily  reooncileable 
with  others  of  high  authority  and  recent  date*  The 
only  case  in  Banc  that  I  know  of,  which  materially  differs 
from  Harvey  v.  CricheU,  &  M.  Sf  Sel,  337,  is  that  of 
TTionyifsoH  and  Freere^  10  Ea9t,  418,  where  it  was 
held,  that  an  indorsement  by  two  partners,  after  acts 
of  bankruptcy  committed  by  them,  did  not  transfer 
the  partnership  interest  in  an  acceptance,  separate 
commissions  having  afterwards  issued  against  them,  and 
the  solvent  partner  being  abroad^  and  ignorant  of  the 
whole  transaction.  It  must,  however,  be  observed,  that 
in  this  case  the  Court  only  granted  a  rule  for  a  new 
trial,  being  of  opinion  that  the  &cts  were  not  well  ascer- 
tained, and  that  some  of  the  matters  of  law  which  the 
case  involved  required  more  deliberate  oonsideratioo.  It 
does  not,  however,  appear  ever  to  have  been  afterwards 
brought  under  the  notice  of  the  Court,  although  the 
reported  case  has  been  again  and  again  referred  to^  and 
particularly  was  urged  on  the  Court  as  an  authority  in 
Lacy  and  WoolcM,  2  Dow,  Sf  i2. 460^  without  effect,  as  it 
did  not  bear  directly  on  the  point  then  before  the  Court# 
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lQ89w       Thai  the  decisions  in  DuUon  and  Morrison^  17  Vesey} 
„  19lr,  in  the  matter  of  Wait.  1  Jac.  Sc  Wal..  605,  are  relied 

E*  parte  .     ,  ,.         ,  . 

Robinson,  on,  as  evincing  a  disposition  to  question  the  principles  of 
the^matter  ^^  latter  cases  at  law,  and  as  aathorizing  a  different 

HouGBTON  distribution  of  the  partnership  estate  from  that  to  which 
those  cases  would  lead.  But  it  must  be  observed,  that 
Sir  WUUam  GrarUy  in  Brichwood  v.  Miller^  3  Mer.  275, 
appears  to  have  thought  the  principle  was  carried  too 
far  in  DutUm  and  Morrison^  as  it  should  seem  from  his 
observations,  particularly  stated  in  page  281 ;  and,  at 
any  rate,  that  the  cases,  as  well  here  as  at  Nisi  Prius  and 
in  Banc,  are  reconciled,  if  not  with  each  other,  certainly 
with  the  opinion  which  I  have  formed  on  the  present 
question,  by  the  distinction  which  may,  if  necessary,  be 
taken,  between  acts  assuming  to  transfer  the  property  of 
the  firm,  and  making  a  contract  by  acceptance  for  a 
previous  debt  of  the  firm.  And  it  is  perfecdy  consistent 
with  the  proposition,  that  the  solvent  partner  cannot 
validly  transfer  the  partnersliip  property  after  the  bank- 
ruptcy, to  maintain  that  he  may  validly  bind  the  firm  by 
his  acceptance  given  to  a  party  ignorant  of  the  bank-* 
ruptcy.  So  that  it  is  no  impeachment  of  the  proposition, 
that  by  indorsing  a  bill  payable  to  the  firm  the  solvent 
partner  cannot  pass  that  bill,  or  to  hold  that  by  the 
indorsement  he  cannot  bind  the  firm.  This  distinction 
plainly  reconciles  Thompson  and  Freere  with  the  judg- 
ment I  have  now  given,  and  also  reconciles  it  with  Lacy 
and  WoolcoUj  2  D.tfR.  460 ;  for  in  Thompson  and  li'eere 
the  bankrupts  were  the  indorsers,  and  the  bill,  though 
drawn  by  them,  yet  was  an  acceptance  of  a  debtor  to  the 
firm ;  and  the  question  was,  whether  this  indorsement 
could  so  operate,  because  the  bankrupt  had  no  longer 
any  power  of  binding  the  joint  property,  from  the  mo- 
ment that  the  assignment  relating  back  has  vested  the 
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property  in  the  assignees,  as  at  the  clnte  of  tlie  act  of        1 833. 
bankruptcy.     It  was  a  question,  therefore,  not  as  to  the         — ' 
liability  of  the  firm  on  the  indorsement  of  the  two  part-      Robinson. 
ners,.  but  as  to  the  right  of  the  holder  of  the  bill,  which  ^^  the^^n»»tter 
was   assumed   to   be  passed  by  that  indorsement  —  a     Houghtok 
right,  not  against  the  firm,  but  a  right  to  the  bill  pre-    *"**  *"''^*'*''' 
tended  to  be  passed  by  that  indorsement.     Now  it  is  in 
nowise  inconsistent  with  this  position,  or  the  reasoning 
on  which  it  rests,  to  hold  that  the  bankrupt,  still  more 
the  solvent  partner,  might  bind  the  firm  to  an  innocent 
holder,  either  by  passing  its  own  acceptance,  or  indorsing 
another  person's  in  favour  of  that  holder. 

Then  let  us  consider  the  cases  which  bear  most 
immediately  on  the  point  in  question,  and  which  have 
never  been  controverted.  In  Foxy. Hanbury,  Coir/?.  450. 
Lord  Mansfield  held,  not  only  that  if  partners  dissolve  a 
partnership  they  who  deal  with  either  without  notice  of 
such  dissolution  have  a  right  against  both,  of  which 
indeed  there  could  be  no  doubt,  but  further,  that  after 
dissolution  by  bankruptcy  the  party  out  of  possession 
of  the  partnership  eifects  has  the  same  lien  on  any  new 
goods  brought  in  which  he  had  on  the  old  ;  and  he  held, 
and  the  Court  decided,  after  full  consideration,  that  the 
bond  fide  vendee  of  partnership  property  by  the  solvent 
partner,  after  an  act  of  bankruptcy  committed  by  another 
partner,  can  hold  that  property  against  the  assignees  un- 
der a  joint  commission  issued  against  both.  To  maintain 
the  doctrine  on  which  my  opinion  in  the  present  case  is 
founded  there  is  no  occasion  to  go  so  far,  because  the 
question  here  only  relates  to  the  liability  of  the  partner- 
ship from  the  contract  of  the  solvent  paitner,  and  not  to 
the  title  given  by  him  in  the  partnership  property.  But 
that  the  decision  of  the  present  case  is  involved  in  that 
determination  of  Fox  and  HcaJbury^  as  the  lesser  is  in- 
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1833.        Yolved  in  the  greater,  and  that  the  judgment  in  review. 

cannot  stand  alono:  with  that,  can  admit  of  no  doubt* 

Robinson.      But  the  later  case  of  Lacy  v.  fVoolcott,  2  D,  $*  JR.  460, 

In  the  matter  appears  to  have  been  before  the  Court  below,  and  was  cited 

Houghton     by  one  of  the  learned  Judges  there  when  the  case  first 

wiot  er.    ^jjjg  Qjj^  jj^|.  respecting  which  I  find  no  mention  either  in 

the  judgment  or  in  the  report,  except  a  statement  by 
the  counsel  endeavouring  to  distinguish  that  case  from 
the  case  at  bar,  and  which  case  seems  to  have  been 
treated  as  if  it  were  of  no  authority,  though  it  was  a  case 
most  deliberately  and  solemnly  adjudged,  and  decided 
without  the  least  hesitation  by  the  Court  of  King's 
Bench.  The  late  case  of  Lacy  v.  Wbolcott,  2D.8fR.  460, 
was  in  truth  a  decision  of  the  very  question  in  this  pre- 
sent case,  the  only  difference  being,  that  there  the  bank- 
rupt and  here  the  solvent  partner  gave  an  acceptance, 
and  that  there  it  was  given  for  a  debt  of  the  bankrupt 
wholly  unconnected  with  the  partnership  dealings,  and 
here  it  was  given  for  a  partnership  debt;  differences 
which,  as  far  as  they  go,  most  clearly  render  that  a 
stronger  case  than  this  against  the  title  of  the  holder. 
It  is  observable  that  the  Court  of  King's  Bench  in  Lacy 
V.  Woolcott  had  the  matter  before  it  on  a  special 
case.  The  point  had  been  raised  at  the  time,  and  the 
matter  put  into  this  shape  for  the  sake  of  a  more 
solemn  determination,  and  the  Court  had  no  doubt  or 
hesitation  on  the  subject,  stopping  the  counsel  who  were 
to  have  argued  on  the  other  side.  Thompson  v.  FreerCy 
10  Easty  418,  was  cited  as  well  as  Ramsbottom  v.  Lewis^ 
1  Camp.  278 ;  and  the  answer  given  by  the  Court  so 
lately  in  that  case  proceeded  exactly  on  the  distinction 
which  I  have  here  stated ;  and  it  will  be  observed  that 
their  decision  has  never  been  questioned,  but  as  I  under- 
stand has  l)een  acted  upon  at  Nisi  Prius,  and  is  certainly 
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referred  to  as  a  recognised  authority  in  a  later  case  in         1833. 

the   Common    Pleas,    I   mean   Craven  v.  Edmondson,        

6  Bing,  737,  So  that  the  distinction  which  I  have  taken  Robinson. 
reconciles  the  authority  of  the  Nisi  Prius  case  of  'Rams-  ^^  the  matter 
bottom  V.  Lewis,  1  Camp.  279,  and  Abelv,  Stttton,  3  Esp.  Houghton 
108;  for  in  each  of  these  the  question  was  touching  the  "*^  another. 
effect  of  the  solvent  partner  s  act  in  transferring  the 
partnership  property,  that  is,  the  interest  of  the  firm  in 
bills  of  exchange,  after  the  bankruptcy  of  one  partner. 
Next  to  Laq/  v.  Woolcott,  2  D.  Sf  R.  460,  Harvey  v. 
Crickett,  5  Maule  8f  S.  342^  is  the  most  important  case  in 
every  respect  on  the  present  question  ;  for  although  the 
point  which  arises  here  was  not  expressly  decided  there, 
yet  the  principle  of  that  case  plainly  governs  this,  and 
indeed  goes  beyond  the  question  on  which  the  present 
judgment  rests ;  and  the  doctrine  stated  by  the  learned 
Judges,  who  gave  the  subject  much  consideration,  is 
altogether  applicable  to  the  question  before  us.  The 
difference,  and  the  only  one,  is  this :  here  the  solvent 
partner  assumes  to  bind  the  firm  by  an  acceptance  in 
the  partnership  name  given  to  a  creditor  of  the  firm ; 
there  the  solvent  partner  indorsed  in  his  own  name, 
to  a  partnership  creditor,  a  bill  drawn  by  a  debtor 
to  the  firm,  and  made  payable  to  the  solvent  partner ; 
but  the  bill  was  drawn  after  the  bankruptcy  of  the 
other  partner,  and  was  for  a  debt  due  to  the  partnership, 
and  it  was  made  payable  to  the  solvent  partner  pur- 
posely, and  upon  the  supposition  that  upon  the  failure 
of  the  other  every  thing  devolved  to  the  one  that 
remained.  The  case  was  therefore  treated  as  one  of  a 
solvent  partner  disposing  of  partnei*ship  property,  not 
assuming  to  bind  the  firm ;  but  I  see  no  distinction  in 
principle  between  the  two  cases,  where  the  solvent 
partner  only  assumes  to  bind  the  firm  for  vahie  for  a 
debt  before  existing,  and  gives  a  negotiable  security  for 
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1833.         an  antecedent  liability  of  the  firm  contracted  before  the 
■  act  of  bankruptcy.    The  observations  of  Bayley^  J.,  that 

Robinson,      if  the  power  of  the  solvent  partner  ceased  on  the  bank- 
In  the  matter  ruptcy  of  another  the  house  must  close  at  once,  and 

Houghton     that  the  rights  of  the  bankrupt  passing  to  his  assignee 
anot  er.    j^^^  ^^^  prevent  the  remaining   partner  from  apply- 
ing partnership  property  in  satisfaction  of  partnership 
debts;    and    the  observations   of  Best^   J.,   that,  if  it 
did,  the  solvent  partner  might  be  ruined  in  the  midst 
of  plenty,  are  clearly  applicable  to  the  present  ques- 
tion.     Those   observations,   goii^g   beyond   what  it   is 
necessary  to  go,  are  not  quite  reconcileable  with  some 
of  the  other  cases;  but  on  the  decision  of  the  c&se  itself 
it  cannot  be  doubted  that  the  Court  held  the  acts  of 
the  solvent  partner  binding  on  the  firm,  for  he  was 
permitted  to  transfer  by  indorsement  the  chose  in  action 
and  partnership  credit,   and  to  bind,   not  merely  his 
own  undivided  moiety,  but  also  the  moiety  belonging 
to   the   bankrupt   partner,   that   is,   belonging  to  that 
partner's  assignees.     Had  he  indorsed  the  name  of  the 
firm,  and  had  the  bill  not  been  paid  by  the  drawer  and 
acceptor,  could  the  same  Court  which  decided  in  favour 
of  his  right  to  transfer  the  security  have  denied  that  the 
holder  of  the  bill  had  a  right  to  go  against  the  firm  ? 
Yet  that  would  have   been  precisely  this  case.     Then 
what  is  the  difference  between  holding  that  a  solvent 
partner  can  pay  a  partnership  debt  by  transferring  the 
credit  of  the  firm,  and  holding  thai  he  can  pay  the  same 
debt  by  giving  a  security  which  entitles  the  creditor  or 
his  transferee  to  go  against  that  property,  and  it  may  be 
the  credits  of  the  firm  ?     It  must  however  be  observed, 
that  if,  as  is  generally  supposed,  and  as  the  argument  of 
the  learned  Judges,  particularly  of  Bayley^  J.,  entitles  us 
to  believe,  Harvey  v.  Crichetty  5  M.Sf  Set.  342,  went  the 
length  I  have  been  assuming,  it  goes  a  great  deal  further 
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than  »  necessary  to  support  the  view  I  take  of  the  pre-         1833. 

sent  question;  for  although  the  solvent  partner  had  only  ^^    J^^^ 

the  power  of  binding  his  own  share  of  the  partnership  Uobinson. 
property,  yet  he  might  still,  on  the  principle  of  that  of 

case,  and  on  the  general  ground  already  stated,  have     Houghton 
1  o  1  .     1-         I      *r       ,  n  ^""  another. 

the  power  of  mnding  the  hrm  by  acceptances,  for  part- 
nership liabilities  given  to  a  holder  without  notice  of 
the  bankruptcy.  Hm-vey  v.  Crickett^  in  the  full  extent 
to  which  it  goes,  is  not  perhaps  quite  reconcileable  with 
some  earlier  cases,  particularly  those  at  Nisi  Prius  to 
which  I  have  referred,  Abel  v.  Sutton^  and  Ramsbottom 
▼.  LewiSy  but  its  principles  have  not  been  since  shaken  ; 
and  I  do  not  see  how,  on  these  principles,  the  decision 
in  Lacy  v.  JVoolcoti  could  stand,  if  the  judgment  of  the 
Court  of  Review  in  this  case  be  right. 

On  the  whole,  whether  I  regard  tlie  general  principles 
winch  regulate  partnership,  or  those  of  the  bankrupt 
law,  or  the  authority  of  the  decided  cases  when  narrowly 
examined,  I  have  no  more  doubt  how  the  law  on  this 
question  stands  than  I  should  have,  upon  principle  of 
the  highest  expediency,  how  the  law  ought  to  be,  if  we 
were  now  at  liberty  to  enter  upon  such  an  enquiry.  The 
decision  is,  that  the  petitioner  has  a  right  to  prove ;  and 
the  Court  of  Review  ought  not  to  have  expunged  his 
proof. 

This  only  determines  that  the  solvent  partner  can  bind 
the  firm  by  his  acceptance  passing  to  a  holder  ignorant 
of  his  co-partner's  bankruptcy,  and  has  no  bearing  on 
the  power  of  that  bankrupt  to  transfer  the  partnership 
property.  The  Court  is  not  called  on  to  deal  witii  that 
question,  in  deciding  that  a  bond  jide  holder,  ignorant 
of  the  bankruptcy,  has  a  right  to  prove  against  the 
estate  of  the  bankrupts. 

As  this  is  a  question  of  very  great  importance,  and  as 
there  is  some  conflict  even  in  the  language  of  some  of  the 
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1833. 

Ex  parte 

Robinson, 

In  the  matter 

of 

Houghton 

and  another. 


learned  Judges,  and  as  tlie  question  appears  not  to  have 
been  so  fully  considered  by  the  Court  below  as  its  im- 
portance appears  to  me  to  demand,  I  thought  it  right 
to  consult  some  of  the  learned  Judges  of  the  highest 
authority,  and  particularly  those  who  sat  on  the  decision 
of  some  of  the  former  cases  at  law,  and  they  entertain 
just  as  little  doubt  on  the  question  as  I  do. 
Ileversed.  {a) 


C.  R. 

May  30, 

1833. 

If  an  order, 
upon  a  petition 
by  assignees  to 
supersede  an 
invalid  commis- 
sion,  does  not» 
through  mis- 
take, include 
the  assignees* 
expences  of  pro- 
secuting the 
commission,  the 
error  cannot  be 
rectified  by  a 
petition  of  re* 
hearing. 
Qy.  Whether 
the  petitioning 
creditor  is 
liable. 


Ex  parte  BURNELL  and  others.  —  In  the  matter  of 

BENNETT  and  ROBINS. 

A  PETITION  was  presented  by  the  assignees,  soon 
after  their  appointment,  stating  that  the  petitioning  cre- 
ditor's debt  was  invalid  and  fabricated,  and  that  the 
commission  was  fraudulent,  and  issued  by  Malachy^  the 
petitioning  creditor,  not  for  the  benefit  of  the  creditors, 
but  in  collusion  with  the  bankrupt,  in  order  to  compel  the 
bond  fide  creditors  to  consent  to  a  composition ;  and  that 
various  examinations  had  been  had  before  the  commis- 
sioners, with  respect  to  the  circumstances,  by  which  the 
assignees  had  incurred  considerable  expences.  And  it 
prayed,  that  the  commission  might  be  superseded,  and 


{a)  Since  this  decision,  the 
case  of  Woodbridge  v.  Swann^ 
A  B.  S[  Ad.  633,  has  been  re* 
ported,  in  which  it  was  decided, 
that  if,  after  a  commission  of 
bankruptcy  has  issued  against 
one  partner,  the  solvent  partner, 
thinking  the  firm  solvent,  con- 
tinue the  business,  and  bondjide, 
without  contemplation  of  bank- 
ruptcy, pay  partnership  money 


into  the  bankers  of  the  firm,  to 
be  discharged  of  running  bills  of 
the  firm  payable  at  the  bank, 
and  it  is  so  applied,  and  the  sol- 
vent partner  afterwards  become 
bankrupt,  the  payment  to  the 
bankers  is  valid  at  law,  and  the 
assignee  of  the  two  cannot  re- 
cover the  amount  in  an  action 
against  the  bankers. 
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that  the  costs  of  and  occasioned  by  the  issuing  and  pro-        1833. 
secution  of  the  commission,  together  with  the  costs  of      _" 

.   .  J^*  parte 

that  petition,  and  incident  thereto,  might  be  paid  by       Bitrnell 

the  petitioninff  creditor.  •  ""^  others. 

r  o  In  the  matter 

The  petition  was  heard  on  the  12th  of  May  1832,  of 

when  it  was  ordered  that  it  should  be  referred  to  the  and  ^another 
commissioners  to  inquire  and  certify  whether,  at  the . 
date  and  suing  forth  of  the  commission,  there  was  due 
and  owing  to  Malachy  a  valid  and  sufficient  debt,  as 
petitioning  creditor,  to  support  the  commission ;  and,  if 
the  commissioners  found  that  the  debt  of  Mcdachy  was 
not  sufficient  to  support  such  commission,  then  it  was 
Further  ordered  tliat  the  commission  should  be  super* 
seded,  and  that  the  petitioners  should  be  at  liberty  to 
take  out  a  new  fiat  upon  their  own  petition,  unless 
within  one  calendar  month,  to  be  computed  from  the 
date  of  the  said  certificate  of  the  commissioners,  another 
debt  was  substituted  in  support  of  such  commission  in 
lieu  of  the  debt  of  Malachy  ;  in  which  latter  case  it  was 
ordered,  that  Malachy  should  pay  the  costs  of  the  ex- 
aminations referred  to  in  the  petition,  and  also  the  costs 
of  all  parties  of  and  occasioned  by  the  said  application ; 
and,  upon  the  supersedeas  of  the  commission,  under  the 
circumstances  therein-before  mentioned,  then  it  was 
further  ordered,  that  Malachy  should  pay  the  costs  of 
such  supersedeas  and  incidental  thereto,  together  with 
tlie  costs  of  the  examinations,  and  also  of  all  parties  of 
and  occasioned  by  the  application ;  it  was  lastly  ordered, 
that  if  the  commissioners  should  certify  that  the  debt  of 
Malachy  was  a  valid  and  sufficient  debt  to  support  the 
commission,  then  and  in  such  case  the  parties  were  to 
be  at  libertjT  to  apply  to  the  Court. 

This  was  a  petition  by  the  assignees,  stating,  that  the 
commission  had  been  superseded,  and  a  new  fiat  issued 
by  them;   that  the  petitioners  were  aggrieved  by  so 
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1833.        much  of  the  order  as  directs  that,  upon  the  *^  superse- 
„  deas  of  the  commission  under  the  circumstances  herein- 

Jijr  parte  .         i        *- 

BuRNELL      before  mentioned^  Malachy  do  pay  the  costs  of  such 

In"Th  ^^^'^t*     supersedeas  and  incidental  thereto,  together  witli  the 

of  costs  of  the  said  examinations,  and  also  the  costs  of  all 

jinj  another.    P^**^'®*^  ^f  *"^^  occasioned  by  that  application ;"  and  that 
the  petitioners  were  advised,  that  by  such  order  it  should 
have  been  directed  that,  upon  the  supersedeas  of  the 
commission  under  the  circumstances  herein-before  men- 
tioned, Malachy  should  pay  the  costs  of  the  supersedeas 
and  incidental  thereto,  and  all  the  costs  of  and  occa- 
sioned by  the  issuing  and  prosecution  of  the  commission, 
and  also  tlie  costs  of  all  parties  of  and  occasioned  by  the 
said  application.     The  petition  prayed,  that  the  original 
petition  might  be  reheard,  and   the   order   varied,  by 
ordering  Malachy  to  pay  the  costs  of  such  supersedeas 
and  incidental  thereto,  together  with  the  petitioners^  costSy 
charges^  and  expences  of  and  occasioned  by  the  issuing 
and  prosectUion  of  the  commission^  and  the  costs  of  all 
parties  of  and  occasioned  by  the  said  application. 

Mr.  Betheliy  for  the  respondent  Malachy^  objected  to 
the  petition  being  heard,  on  the  ground  that  it  was  a 
rehearing  for  costs. 

Mr.  Montagu  and  Mr.  Teed  for  the  petition :  — 
Tliere  is  no  doubt  as  to  the  law,  that  a  rehearing  does 
not  lie  for  costs  only,  (a)  But  that  rule  is  only  applicable 
to  a  case  of  rehearing  as  to  costs  of  the  particular  pro- 
ceeding upon  which  judgment  has  been  given.  This 
petition  does  not  ask  for  a  rehearing  as  to  the  costs  of 
the  original  petition,  but  as  to  a  substantive  part  of  the 
prayer  of  the  former  petition,  which  the  present  order 


{a)  Ex  parte  ArrowtvM,  14  fes,  200, 
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does  not  embrace,  viz.  that  the  expences  occasioned  to         J833. 

the  assignees  by  the  petitioning  creditor  having  impro-        J 

perly  issued  the  commission  and  of  the  prosecution  may       Burnell 

be  paid.  ,  ''"1  °^^«"- 

^  ^  .  _     ...     In  the  matter 

In  ex  parte  Bcdnes,  1  Glyn  §•  J.  259,  it  was  decided,  of 

that  where  the  question  is  not  as  to  the  costs  of  the  ^„j^^^f^^ 
petition,  but  out  of  what  fund  they  shall  be  paid,  a 
rehearing  as  to  costs  will  lie.  A  fortiori  there  may 
be  a  rehearing  as  to  expences  incurred  which  were  a 
substantive  part  of  the  relief  prayed  by  the  original 
petition . 

The  order  was  made  by  arrangement  between  the 
counsel,  and  it  was  then  supposed  that  a  new  debt  would 
have  been  substituted,  and  the  commission  have  pro- 
ceeded; and,  if  such  had  been  the  case,  the  present 
order  would  have  fully  protected  the  assignees  and  the 
bankrupt's  estate,  as  in  that  case  the  petitioning  creditor 
is  properly  ordered  to  pay  the  expences  of  the  inquiry 
l^fore  the  commissioner  as  to  the  validity  of  the  com- 
mission. Indeed,  the  very  principle  for  which  we 
contend  is  there  recognized,  by  that  provision  in  the 
order  for  indemnifying  the  assignees  in  the  event  of 
the  commission  proceeding.  Any  omission  in  the  order 
arose  from  the  error  of  the  petitionei*'s  counsel,  in  sup- 
posing that  it  was  sufficient  in  all  events. 

The  question  is,  therefore,  What  ought  to  have  been 
the  order  ?  If  the  attention  of  the  Court  had  been  called 
to  all  the  circumstances  of  the  case,  it  is  quite  indis- 
putable that  the  petitioning  creditor  must  have  paid  all 
these  expences  of  prosecuting  the  commission.  As  soon 
as  the  assignees  were  appointed  they  caused  inquiries  to 
be  made ;  and,  as  in  ea?  parte  Graves^  1  Glyn  §•  J.  86, 
the  assignees  apply  instanter  upon  their  discovering  that 
the  commission  could  not  be  supported.  In  ex  parte 
Graves   tlie  iissignees   made    repeated   applications  by 
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1838.        letter  to  the  petitioning  creditor,  requiring  him  to  satisfy 
„  them  of  the  validity  of  his  debt  and  the  act  of  bank^ 

Mx  parte 

Bdrnell      ruptcy.      The  commission  was  superseded^  and  Lord 

and  othew.     Eldon  said,  "  1  shall  not  be  disposed  to  favour  petitions 

of  of  this  nature,  unless  it  be  manifest  that  the  assignees 

ancTmtn^er    ^^^^  done  all  in  their  power  before  they  apply  to  this 

Court;  but  I  again  say,  I  am  not  sorry  this  discussion 

has  taken  place,  for  it  will  instruct  assignees  that  their 

first  duty  is  to  satisfy  themselves  that  the  commission  is 

well  founded." 

In  the  present  case  the  assignees  did  all  in  their 
power  before  they  presented  the  petition,  by  examining 
minutely  the  petitioning  creditor,  and  all  the  circum" 
stances,  before  the  commiissioners.  In  doing  this  they 
have  necessarily  incurred  great  expence ;  and  it  surely 
will  not  be  contended,  that  assignees  are  not  to  be  in^ 
demnified  for  expences  necessarily  and  properly  incurred 
in  the  prosecution  of  the  commission.  They  have  only 
taken  a  reasonable  time  for  inquiry,  and  then  applied 
instanter.  That  the  petitioning  creditor  is  liable  to  all 
costs  and  expences  cannot  be  doubted,  in  a  case  of 
fraud,  as  is  the  present ;  and  such  was  the  usual  order 
when  a  commission  was  superseded  for  concert 

We  submit,  therefore,  that  the  general  rule,  not  to 
rehear  for  costs,  is  inapplicable;  and  that  the  order 
ought  to  be  amended  as  prayed. 

Mr.  TwisB,  for  the  co-assignee  of  the  petitioner,  cited 
Jenowr  v.  Jenour,  10  Ves.  562,  where,  upon  an  appeal 
as  to  costs,  they  were  considered  by  Lord  Ekfon  as 
relief  prayed,  and  therefore  not  within  the  rule  against 
appealing  for  costs  only.  Owen  v.  Griffith^  1  Fes.  250, 
of  which  the  marginal  note  is,  "  The  rule  that  no  appeal 
lies  for  costs  merely  not  to  be  strictly  adhered  to,  if  a 
sound  distinction  can  be  made^  as  where  a  fair  incum* 
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brancer  is  decreed  only  his  principal  and  interest"  And        1833. 

the  Lord  Chancellor  said,  *'  Here  the  appeal  for  costs 

affected  the  merits  of  the  case,  the  justness  of  which  is       Bu^rll 

on  the  defendant's  side."  ,  »"^  ^^•>^"- 

iQ  the  matter 

of 
The  Chief  Judge  :  —  If  this  case  were  now  before    «nd  another 
the  Court  for  the  first  time,  and  the  question  had  been, 
Whether  the   petitioning  creditor  should  pay  all  the 
costs  and  expences  necessarily  incurred  by  the  assignees 
in  prosecuting  the  commission  ?  I  should  have  said  that 
he  was  liable,  and  thiit  the  assignees  should  be  indem- 
nified.    But  this  is  a  rehearing,  to  which  there  arc  two 
objections :   1st,  That  there  cannot  be  a  rehearing  as  to 
costs ;  and,  2dly,  That  the  order  was  made  by  arrange- 
ment of  the  parties,  by  which  they  are  bound.     And  I 
think  that  this  application  is  too  late,  for  I  do  not  see 
any  difference  between  the  costs  of  the  petition  and  the 
costs  of  the   proceedings  under  the  commission.      It 
qppears  to  me  that  the  costs  of  prosecuting  the  com- 
mission were  incidental  to  the  main  question,  which  was 
decided,  and  the  Court  wHl  not  open  the  main  question 
for  the  purpose  of  setting  riglit  any  question  of  costs. 
In  ex  parte  Baines,  1  G.tfJ.  259,  the  Vice  Chancellor 
said,  that  he  was  of  opinion  that  the  petitioner  could 
not  correct  a  former  order  in  respect  of  costs,  by  a  sepa- 
rate petition  as  to  costs  only.     No  case  has  been  pro- 
duced, except  wliere  the  question  has  been.  Whether 
the  costs  were  to  come  out  of  one  fund  or  another? 

It  is  of  more  consequence  that  the  general  rule  should 
be  abided  by  than  that  we  should  take  into  consideration 
the  circumstance  of  the  hardship  of  the  particular  case. 

Sir  John  Cross :  —  I  am  always  anxious  that  general 
rules  should  not  be  set  up  to  defeat  the  justice  of  a  par- 
ticular case.  But  on  the  present  application  that  justice 
will  not  be  defeated. 
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« 

1833.  Twelve  months  ago  the  petitioners,  for  themselves/ 

instead  of  taking  the  whole  prayer  of  their  petitioD, 

BuBNELL      agreed  to  the  terms  of  the  order  of  which  they  now  com* 

and  others,     plain.     The  order  was  drawn  up  and  acted  upon  by 
111  the  matter  *^  ^       ^        '^  r         j 

of  them,  and  now  they  desire  it  should  be  amended.     If 

and  ^another  ^®  application  had  been  made  whilst  it  was  in  minutes, 
and  there  appeared  any  error,  it  might  have  been  rec- 
tified, as  the  record  might  at  common  law  during  term. 
I  have  confined  my  attention  to  the  question  of  the 
expediency  of  permitting  such  an  application  after  the 
lapse  of  so  much  time. 

Sir  George  Rose :  —  I  concur  that  a  petition  cannot 
be  reheard  as  to  costs.  But  considering  the  substance, 
I  think  that  the  order  embraces  all  the  rights  of  the 
parties.  The  original  petition  was  one  which  was  looked 
at  with  the  greatest  jealousy,  and  the  Court  has  always 
required  the  application  to  be  made  instantaneously. 
That  petition  did  not  allege  any  special  circumstances 
of  loss  or  of  costs  which  the  petitioners  had  incurred  in 
prosecuting  the  commission.  Supposing  the  order  could 
now  be  opened,  they  would  not  have  got  the  costs  of 
the  examination  of  the  petitioning  creditor,  which  they 
have  by  the  order.  Nothing  will  be  looked  at  with 
more  jealousy  than  assignees  coming  to  supersede, 
which  was  countenanced  by  Lord  Eldon  with  much 
reluctance,  (a) 

If  any  damage  has  been  incurred  by  the  assignees,  in 
consequence  of  the  conduct  of  the  petitioning  creditor, 
they  may,  upon  special  circumstances,  be  entitled  to 
recover  in  an  action,  or  in  this  Court  upon  a  proper 
petition  presented  for  that  pui*pose. 

Petition  dismissed  with  costs. 

(rt)  Eje  parte  Graves^  1  G.^J.BG, 
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£x  parte  WILLMENT.  — In   the  matter  of  C.  R. 

WILLMENT.  ^^-  ^f 

1833. 

T'^tT^  1.       .  •     1 -IT     After  the  lapse 

1  HIS  was  an  application  to  tax  a  messengers  bill,  of  five  yean  a 
which  had  been  paid  in  1828,  upon  the  ground  that  it  ^^tlTuixed, 
contained  a  fraudulent  chari^e  of  37/.  15«.,  for  keeping  T*^°"**       , 

®  ^  r     o   charge  of  fraud 

a  box  of  papers  belonging  to  the  bankrupt's  estate  for  lately  dis- 

/.  ^i_  covered. 

nve  months. 


Mr.  G.  Richards  objected,  that  the  application  was 
too  late. 

Mr.  Rogers,  in  support  of  the  petition,  said,  that  the 
delay  had  arisen  from  the  default  of  the  solicitor,  to 
whom  the  petitioner,  in  1828,  upon  receipt  of  the  bill, 
had  given  it,  who  neglected  to  proceed  in  obtaining  its 
taxation;  that  the. petitioner  had  had  great  difficulty  in 
obtaining  the  bill  from  the  solicitor,  to  whom  he  had 
made  numerous  applications ;  and  he  contended,  that  in 
a  case  where  the  fraud  was  so  apparent  the  Court  would 
now  interfere;  and  cited  ex  parte  Neal,  Buck,  III. 

Per  Curiam :  —  Too  long  a  period  has  elapsed,  and 
there  is  no  aUegation  in  the  petition  of  any  fraud  which 
the  petitioner  had  not  long  since  discovered. 

Dismissed  with  costs. 
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C  R. 

Nov.  6, 


Ea  parte  MAUDE.  —  In  the  matter  of  HUDSON. 


1833.         J[  HIS  was  an  application,  on  behalf  of  a  creditor,  for 
^7"frti^*'    a  renewed  fiat. 

must  be  taken 
out  by  or  in 

c^hTfof  *         ^^  George  Rose  said,  a  renewed  fiat  could  only  be 
100/.  issued  upon  the  petition  of  a  creditor  or  creditors  whose 

debt  would  be  sufficient  to  support  an  original  fiat. 

The  Court,  therefore,  ordered  the  renewed  fiat  to 
issue,  if  the  debt  of  the  petitioner  were  sufficient,  but  if 
not,  he  was  to  be  at  liberty  to  use  the  name  of  any  cre- 
ditor whose  debt  was  sufficient,  (a) 


C.  Iv. 

Nov,  12, 

1833. 

If  money  be 
advanced  to  a 
trader,  to  enable 
him  to  com- 
mence a  trade, 
of  which  the 
lender  is  to 
share  the  pro- 
fits»  it  is  a  good 
petitioning  cre« 
ditor*8  ddi>t. 

Such  debt  may 
be  pro  red. 


Ex  parte  NOTLEY.—  In  the  matter  of  NOTLEY. 

IN  November  1832, Notley^  the  petitioner,  was  about  to 
establish  a  chocolate  manufactory,  for  which  he  required 
capital ;  and  an  application  was  made  to  Emma  Briggs^ 
who  agreed  to  advance  230/.,  upon  the  petitioner  giving 
her  a  bond  and  warrant  of  attorney  for  securing  the  re<* 
payment  with  five  per  cent,  interest.     Judgment  was 


(a)  6  Geo.  4.  c.  16.  s.  20.  "  If, 
by  reason  of  the  death  of  com- 
missioners, or  any  other  cause,  it 
becomes  necessary,  any  commis- 
sion may  be  renewed,  but  only 
half  the  fees  usually  paid  upon 
obtaining  commissions  shall  be 
payable  for  the  same."  Such  are 
the  words  of  the  statute. 

Q.  1.  If  the   bankrupt  re- 
quired   the  signature   of 


the  commissioners  to  his 

certificate,  or  if  he  were 

injured,    could    he    not 

renew  ? 
Q.  2.  If  an  assignee  is  not 

a  creditor,  can   he    not 

renew  ? 
Q.  5.  If  a  creditor  for  90/. 

were   injured,  could    he 

not  renew? 
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entered  up  forthwith^  but  payment  was  not  to  be  re-        1833. 
quired  until  1837.  _        ^ 

^  Ex  parte 

The  petition  stated,  that  Briggs  was  to    have  one       Notley. 
eighth  of  the  profits  to  arise  from  the  trade,  which  the  ^"  the  ^matter 
petitioner  then  commenced;  and  that  in  pursuance  of      Notlet* 
the  agreement  the  petitioner  paid  to  Briggs  5/.  per 
month,  from  the  7th  day  of  January  to  the  7th  day  of 
July,  being  the  estimated  amount  of  one  eighth  of  the 
expected  profits. 

The  fiat  was  issued  by  Briggs  upon  the  debt  due  to 
her  in  respect  of  the  advance. 

This  petition  was  by  the  bankrupt,  and  prayed  that 
the  fiat  might  be  annulled,  on  the  ground  that  the  debt 
upon  which  it  was  issued  arose  out  of  partnership  deaU 
ings  between  the  parties. 

Mr.  Montagu  and  Mr.  Lovatt  for  the  petition :  —  The 
debt  upon  which  this  fiat  is  attempted  to  be  supported 
arose  out  of  the  partnership,  being  an  advance  of  capital 
for  its  formation.  For  such  was  the  essence  of  the  con- 
tract between  these  parties,  (o) 


(a)    Ex   parte    Nokes^  June  this  debt,  it  would  not  support 

1801,  2  Montagu  on  Bankruptcy,  the  commission, 

p.  148.  Mr.  Mansfield  and  Mr.  Cooke, 

Petition  by  the  bankrupt  to  contrd. 

supersede  the  commission,  on  the  Lord  Eldon : — ^I  do  not  know 

ground  that  there  was  not  a  good  of  any  case,  and  I  am  strongly 

petitioning  creditor's  debt.  inclined  to  think,  when  a  part- 

The  petitioning  creditor  was  nership  is  subsisting,  and  there  is 

a  partner  of  the  bankrupt;  the  no  liquidation  of  the  accounts, 

debt  was  above  lOO/.,  but  there  though  there  is  actually  a  balance 

had  been  no  statement  or  balance  of  above  loo/.  due  to  one  part- 

of  the  accounts.  ner,  that  he  cannot  upon  such 

Aonulfy,   for    the    bankrupt,  debt  support  a  commission ;  but 

contended,   that,  as  no   action  had  the  partnership  been  deter- 

could  be  maintained  at  law  for  mined,  and  had  the  solvent  part- 
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1833.  [Sir  George  Rose : — This  appears  to  be  a  distinct  debt, 

for  which  an  action  might  have  been  brought  notwith- 

NoTi^Y.  standing  any  partnership.  If  upon  the  formation  of  a  part- 
In  the  matter  nership  one  partner  advance  money  to  another  partner 
NoTLEY.  to  enable  him  to  embark  in  trade,  it  is  as  distinct  as  if 
they  were  not  partners.  Here  the  money  was  advanced 
upon  security  of  a  bond  in  the  common  form,  reserving 
five  per  cent,  interest,  and  of  a  warrant  of  attorney  upon 
which  judgment  has  been  entered  up.] 

It  is  true  that  in  the  bond  there  is  nothing  respecting 
partnership,  but  dehors  the  bond  this  agreement  for  a 
participation  in  the  profits  was  made.  If,  therefore,  the 
money  was  not  advanced  as  capital,  it  is  clear  that  the 
object  of  the  lender  was  to  obtain  more  than  five  per 
cent,  interest.  The  agreement,  therefore,  either  created 
a  partnership  or  was  a  usurious  contract. 

[Sir  John  Cross: — ITie  agreement  for  participation  in 
the  profits  may  create  a  joint  liability  as  to  third  parties, 
but  there  is  no  evidence  of  a  partnership  as  between 
themselves.  A  creditor  may  insist  on  the  joint  liability, 
but  can  a  debtor  turn  round  and  say  to  his  creditor, 
<<  although  contrary  to  our  contract,  yet,  as  the  law 
makes  us  partners,  you  shall  not  recover  your  debt." 

Sir  George  Rose  :  —  Assuming  the  fact  of  partnership 
to  be  established,  it  would  only  exist  as  in  favour  of  third 
parties,  whether  the  advance  were  as  capital  or  not.  But 
the  petition  does  not  allege  that  it  was  advanced  as 
capital,  being  confined  to  a  statement  of  this  being  a 
partnership  created  by  a  participation  of  profits.  There 
are  many  cases  proving  that,  even  as  between  partners, 
one  may  lend  a  sum  to  another  by  which  a  legal  obli- 

ner  paid  all  debts,  I  should  think  to  the  fact,  it  was  referred  to  the 

that  he  might  sustain  the  com-  Master. 

mission.  Windham  v.  Paterton^  1  Siarkie, 

There  being  some  dispute  as  I4i;  MattoHy,Barbcr,\Gow.l7, 
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gation  would   be  created.      In  this  case   there  is  not        1833. 

only  a  bond,  but  a  judgment,  and  although  it  was  not        ; 

to  be  acted  on  until  1837,  yet  by  the  bankruptcy  that       Notley. 
time  has,  by  anticipationi  arrived,  and  the  commission  ^"  ^®  matter 
is.only  in  the  nature  of  a  statutable  execution.     Then  as       NoTu'r. 
to  usury,  how  can  the  party  come  here  to  avail  himself 
of  such  an  objection,  except  upon  the  equitable  terms  of 
paying  principal,  interest,  and  costs  ?     Besides,  usury  is 
not  alleged  in  the  petition.] 

The  only  method  which  one  partner  has  of  enforcing 
rights  against  another  is  by  filing  a  bill.  If  a  sum  of 
money  is  advanced  by  one  person  to  another,  for  the 
purpose  of  forming  a  business  in  which  they  are  to  be 
jointly  interested  in  the  profits,  it  is  clearly  a  debt  arising 
out  of  the  partnership,  the  very  essence  of  the  contract 
being  the  formation  of  a  partnership ;  and  such  a  debt 
will  not  support  a  commission.  Windham  v.  Patterson, 
1  StarJL  144. 

[Sir  G.  Hose  .•  —  There  is  no  express  contract  for  a 
partnership  in  this  ease.  If  it  exist,  it  is  merely  by 
operation  of  law.] 

Mr.  StvanstoHf  for  the  petitioning  creditor,  was  not 
called  on. 

The  Chief  Judge  :  —  Some  disputed  facts  as  to  the 
original  agreement  are  not  clearly  before  the  Court; 
but  it  is  unnecessary  to  direct  any  further  inquiry  as  to 
those  facts,  if  they  would  not  vary  the  material  parts  of 
the  case.  The  undisputed  facts  are  shortly  as  follow : 
Briggs  advanced  the  money  on  a  bond  and  warrant  of 
attorney  for  securing  repayment,  with  interest  at  five 
per  cent.,  in  1837 ;  which  money  was  to  be  employed  by 
Notley  in  his  trade.  It  is  said,  that  this  is  not  a  good 
Vol.  L  e 
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1833.  petitioning  creditor's  debt,  as  there  was,  dehors  these 
*~~"        written  documents,  an  agreement  to  share  the  profits  of 

NoTLST.  ^^  trade,  and  therefore  this  debt  must  be  considered  as 
In  the  matter  arising  out  of  the  partnership.     But  that  is  not  so ;  it  is 

NoTiBY*  only  when  it  is  necessary  to  take  the  partnership  ac- 
counts to  ascertain  the  amount  of  the  debt  that  it  can  be 
said  to  arise  out  of  the  partnership,  so  as  to  deprive  the 
creditor  of  his  legal  right.  It  has  been  determined  thal^ 
in  the  case  of  a  partnership,  if  there  has  been  an  account 
rendered  and  a  balance  struck,  the  same  might  be  proved 
under  a  commission.  So  it  may  support  a  commission. 
The  cases  in  which  the  objection  of  the  existence  of  a 
partnership  has  been  taken  are  those  in  which  money  is 
actually  brought  into  the  partnership  accounts  as  be* 
tween  the  partners,  and  where  it  would  depend  upcm 
taking  the  accounts  whether  the  sum  were  due  or  not. 
But  here  the  money  is  to  be  repaid  at  all  events.  It 
was  merely  a  loan  from  one  individual  to  another,  and 
therefore  it  is  a  sufficient  debt  to  support  the  fiat. 

Sir  John  Gross :  —  There  is  no  evidence  of  a  contract 
or  agreement  for  partnership  as  between  the  parties 
themselves.  If  A.  undertake  to  give  B.  a  share  of 
profits,  as  to  creditors,  both  may  be  liable  as  partners ; 
but  a  party  cannot  say,  <<  by  operation  of  law  you  are 
my  partner;"  there  is  no  ground  at  law  or  in  equity 
to  entitle  this  bankrupt  so  to  turn  round  upon  his 
creditor.  But  even  if  there  were  a  partnership,  I  think 
this  was  not  a  debt  arising  out  of  partnership. 

Petition  dismissed. 
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Ex  parte  PRICK  —  In  the  matter  of  PRICE.  Nov.  13, 

rp  .  .  1833. 

I  HIS  was  a  petition  for  leave  to  prove,  which  stated^  The  costs  of  a 

that  when  the  petitioner  attended  before  the  commis-  petition  to  prove 

,  must  be  paid  by 

sioners  they  rejected  his  proof,   all  but  20/.,  on  the  the  creditor  if 
ground,  as  petitioner  understood,  that  the  entries  in  his  evideoTOT'lThe 
accounts  were  made  recently,  and  for  the  purpose  of  «»<«e«ioneYi- 
making  himself  appear  a  creditor.    The  petition  prayed  was  tendered 

-■■  .._     £»*i_"  ^'     s.^  before  the  com- 

the  costs  of  this  ^phcation.  mii«ioner  and 

Affidavits  were  filed  in  verification  of  the  account,  '^J®*''^  "'.  ^ 

^   seems  he  might 

which  established  the  case  of  the  petitioner ;  and  the  be  entitled  to 
question  which  then  arose  was,  whether  the  commis- 
sioners had  altogether  rejected  the  proof,  or  had  ordered 
it  to  stand  over  till  further  evidence  was  produced. 

Mr.  Swanston  and  Mr.  O.  Anderdon  for  the  petitioner 
having  opened  the  case,  the  Court  interposed. 

Per  Curiam:  —  It  appears  that  the  commissioners 
stated  they  were  not  satisfied  with  the  proof  adduced, 
and  required  further  evidence.  On  the  part  of  the 
petitioners  it  is  insisted  that  such  further  evidence  was 
tendered,  but  refused.  The  respondents  deny  this; 
and,  ott  examining  the  proceedings,  no  memorandum 
appears  of  any  further  evidence  having  been  tendered. 
Under  these  circumstances,  the  proper  course  would 
appear  to  be  to  refer  it  back  to  the  commissioners,  in 
order  to  give  the  petitioner  an  opportunity  of  producing 
his  further  evidence.  As  to  the  costs  of  this  petition, 
they  would  depend  upon  the  fact  whether  the  evidence 
was  or  was  not  tendered ;  and  the  affidavits  being  con« 
tradictory  on  that  point,  the  commissioners  should  certify 
to  this  Court  what  actually  passed  on  the  former  occa-? 
sion.  These  are  only  observations  thrown  out  for  tlie 
consideration  of  counsel. 

£  2 
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1833.  Mr.  SwansUm  and  Mr.  O.  Anderdon :  — 

-  A  ocrtificate  from  the  commissioners  is  wholly  mi- 

V&icE.  necessary,  it  being  distinctly  sworn  by  four  persons  that 
In  the  matter  farther  evidence  was  tendered  and  rejected ;  and  the 
Price.  denial  of  this  is  merely  by  the  affidavit  of  the  solicitor  of 
the  assignees,  which  in  effect  amounts  to  no  more  than 
that  he  has  no  recollection  that  other  witnesses  were 
produced.  As  to  costs,  they  ought  to  be  allowed,  because 
this  proof  was  Dejected  so  improperly  as  to  form  one  of 
the  exceptions  to  the  general  rule,  that  costs  are  not 
given  against  a  decision  of  the  commissioners,  (a) 

Mr.  Griffith  Richards  and  Mr.  Bacon  for  the  re- 
spondents :  — 

When  the  petitioner  tendered  his  proof  before  the 
commissioners  they  required  evidence  in  its  support; 
he  thereupon  produced  his  books,  when  all  the  entries 
constituting  the  items  of  his  claim  were  discovered  to  be 
entered  together  in  one  place,  which  the  commissioners 
thought  so  suspicious  that  they  required  further  evi- 
dence; and  there  the  matter  rested,  for  none  was 
produced. 

The  Chief  Judge  :  —  It  appears  to  me  that  the  peti- 
tioner has  established  his  right  to  prove,  by  the  affidavits 
in  support  of  his  petition.  The  question  therefore 
resolves  itself  into  this,  who  is  to  pay  the  costs  ?  No 
rules  are  clearer  or  better  established  than  those  which 
lay  down  that,  when,  in  cases  like  the  present,  the 
assignees  support  the  decision  of  the  Court  below,  they 
take  their  costs  out  of  the  estate,  unless  a  case  of  sup* 
pression  of  evidence  is  made  out ;  and  that  a  party  who 
succeeds  in  this  Court  against  a  decision  of  the  commis- 

(fl)  Ex  parte  Fiske,  1  Mtmt.  4r  Mac.  93. 
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sioners  must  pay  his  own  costs.     This  latter  rule  may        1833. 
somedmes  bear  hard  upon  petitioners,  but  it  wotild  be        ""^^ 
equally  a  hardship  to  make  the  estate^  that  is  the  other        Paics. 
creditors,  pay  for  an  error  in  judgment  of  the  commis-  ^"  the  matter 
sioners.    If  the  petitioner  had  made  out  the  fact  that  he        Pbice. 
did  actually  tender  further  evidence,  which  was  refused, 
that  might  perhaps  entitle  him  to  costs  out  of  the  estate, 
but  that  is  not  satisfactorily  proved.     This  proof  is 
therefore  allowed  upon  the  affidavits  of  witnesses  not 
proved  to  have  been  tendered  in  the  Court  below ;  and 
there  can  be  no   reasonable  doubt,  that,  if  they  had 
been  examined  before  the  commissioners,   this  proof 
would  not  have  been  by  them  rejected.     The  petitioner 
must  therefore  pay  his  own  costs. 

Sir  Jcim  Cross :  —  I  concur  in  what  has  fallen  from 
the  Chief  Judge.  As  I  have  heard  it  questioned  whe- 
ther a  petitioner  may  support  his  evidence  in  this  Court 
by  further  or  other  evidence  than  that  tendered  before 
the  commissioners,  I  wish  to  observe  that  it  is  quite 
settled  that  he  may  do  so,  but  that  the  consequence 
usually  will  be,  that,  though  successful,  he  must  pay  the 
costs.  If,  in  the  case  now  before  us,  the  evidence  now 
produced  had  been  before  the  commissioners,  and  they 
had  still  rejected  the  proof,  I  am  of  opinion  that  we 
ought  to  have  allowed  the  petitioner  his  costs. 

Sir  George  Bose :  —  The  petitioner  certainly  has  now 
established  his  case,  and  we  have  merely  to  decide  who 
is  to  pay  the  costs:  as  he  does  not  prove  the  fact  of 
having  actually  tendered  these  witnesses  to  be  examined^ 
he  must  pay  his  own  costs. 

Proof  allowed. 

Costs  of  assignees  out  of  the  estate. 
Petitioner  to  pay  his  own  costs. 

X  3 
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C.R. 

Nov.  23, 
1833. 

A  supersedeas 
was  applied  for, 
upon  consent  of 
all  the  creditors 
but  one,  who 
died  insolvent, 
and  no  admini- 
stration taken 
out ;  but  his  son 
signed  the  con- 
sent :  Held,  the 
supersedeas 
could  not  israe 
without  a  li- 
mited admini- 
stration for  this 
purpose. 


In  the  matter  of  HALL. 

Mr.  MONTAGU,  on  behalf  of  the  bankrupt,  appHed 
that  the  commission  might  be  superseded  upon  the  con- 
sent of  all  the  creditors.  The  Registrar  declined  giving 
the  usual  order,  as  one  of  the  creditors  who  had  proved 
Was  dead^  and  the  consent  on  his  part  was  signed  by  his 
son,  who  made  an  affidavit  that  no  administration  had 
been  taken  out,  as  he  had  died  insolvent. 

Per  Curiam :  —  The  Court  cannot  make  the  order 
without  the  consent  of  the  legal  representative;  and 
Sir  6.  Rose  suggested  that  a  limited  administration 
under  the  statute  might  be  obtained  for  the  purpose  of 
assenting  to  the  supersedeas. 


C.  R. 

2S/br.23, 
1833. 

Proof  by  joint 
estate  for  frau- 
dulent abstrac- 
tion, when  ad- 
missible. 


Ex  parte  TURNER.— In  the  matter  of  MACKENZIE 

and  ABBOTT. 

IN  November  1813  a  joint  commission  issued  against 
Mackenzie  and  AbboU. 

Mr.  Commissioner  Fane  admitted  a  proof  for 
1,557/.  10«.  \d.  on  behalf  of  the  joint  estate  against 
the  separate  estate  of  Mackenzie,  on  the  ground  that 
he  had  fraudulently  abstracted  that  amount  from  the 
partnership  funds. 

This  was  a  petition  to  expunge  the  proof. 

From  1811  till  July  1813  Al^)ott  and  Mackenzie 
were  in  copartnership  as  merchants.  Previous  to  the 
commencement  of  the  partnership  Mackenzie  was  in- 
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debted  to  various  persons,  which  debts  he  was  to  diis-        1833. 
charge  out  of  his  private  effects.     According  to  the 
terms  of  the  partnership  AbboU  and  Mackenzie  were      Turner. 
respectively  authorized  to  draw  sums  from  time  to  time  ^°  ^^^  matter 
from  the  joint  funds  by  way  of  maintenance^  not  ex-    Mackenzie 
Deeding  700/.  a  year.     In  December  1812  AbboU  dis-    ""^•no'hw'' 
covered  that   Mackenzie  had  withdrawn  bills  to  the 
amount  of  2,700^1  from  the  joint  stock,  which  he  had 
not  entered  in  tlie  books,  but  had  applied  to  his  own 
private  use,  contrary  to  the  terms  of  the  copartnership. 
Immediately  after  the  discovery,  AbboU  remonstrated 
with  Mackenzie  upon  the  great  impropriety  of  his  con-* 
duct,  upon  which  Mackenzie  promised  he  would  replace 
the  amount  as  soon  as  assets  of  his  private  estate  should 
come  to  hand  from  the  Baltic,  West  Indies,  and  other 
parts ;  subsequent  to  which  time  Mackenzie  went  to  the 
island  of  Teneriffe,  to  collect  some  property  consigned  by 
the  partnership  to  that  island ;  and  during  his  absence 
his  wife  and  family  were  in  great  distress,  and,  from 
motives  of  humanity,  Abbott  allowed  her  small  sums  of 
money  for  the  subsistence  of  herself  and  family.     No 
sums  of  money  were  ever  repaid  to  the  copartnership ' 
to  replace  tlie  sums  abstracted.     Ogg^  the  derk  to  the 
bankrupts  from  the  commencement  of  their  partner- 
ship till   the  issuing  of  the  commission,  deposed,  that 
upon  settling  the  account  of  the  partners  it  appeared, 
that    after    giving    credit    to    Mackenzie    for   various 
sums   paid   in   by   him   to   the   partnership   account, 
he  had  drawn  3,015/.  16«.  9</.,  from  which  deducting 
1,458/.  Qs.  8e/.,  the  amount  allowed  to  be  drawn  by  the 
articles  from  the  commencement  of  the  partnership  to 
1813,   the  date   of   the  commission,   there    remained 
1,557/.  lOs.  \d.  overdrawn  by  Mackenzie;    that   part 
of  the  sum  of  3^015/.  16^.  9(/.  consisted  of  the  three 

£  4f 
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1833.        bills  of  exchange  of  1,000/.,  1,000/.,  and  700/.,  upon 

Messrs.  Graham,  belonging  to  the  partnership,  which 

TuiwEA.       Mackenzie  in  December  1812  discounted,  and  applied 

ki  the^ matter  ^^  proceeds  to  his  private  use;  that  he  believed  the 

Mackenzie     three  bills  were  withdrawn  without  the  knowledge  or 

consent  of  Abbott;  that  at  the  time  of  the  conversation 

between  Abbott  and  Mackenzie,  no  entry  of  the  trans* 

action  had  been  made  in  any  of  the  books  of  the  part- 

nership,  but  Abbott  discovered  the  same  from  not  seeing 

the  bills  in  the  bill  drawer ;  that  it  was  the  duty  of  the 

partners,  or  either  of  them,  on  disposing  of  any  bills 

belonging  to  the  firm,  to  enter  in  the  bill^book  of  the 

firm  the  manner  in  which  such  bills  had  been  disposed 

of;  and  that  there  was  no  entrv  in  the  bill-book  of  the 

disposal  of  the  three  bills  so  abstracted  by  Mackenzie, 

Mr.  Swanston  and  Mr.  MarshaU  for  the  petition  :  — 
The  question  is,  whether  there  was  any  fraud.  Even 
if  there  were  firaud  in  the  original  abstraction  of  the 
three  bills,  it  has  been  waived  by  the  subsequent  dealings 
between  the  partners  in  the  same  manner  as  before 
the  discovery  of  the  abstraction.  The  sums  said  to  be 
abstracted  were  entered  in  the  books,  by  which  the  pre- 
sumption of  fraud  is  rebutted,  ex  parte  Smith,  1  G.tfJ. 
74 ;  and  Mackenzie  continued  as  partner,  and  was  after- 
wards allowed  to  draw  460/.,  part  of  which  Abbott  paid 
to  Mackenzie's  wife.  The  proof  was  not,  however,  made 
in  respect  of  any  particular  sum  abstracted,  but  upon 
the  balance  of  the  general  account  between  Mackenzie 
and  the  firm ;  and  the  proof  must  therefore  be  ex- 
punged. 

Mr.  Montagu  and  Mr.  Purvis  for  the  respondent :  — 
It  is  settled,  that  if  money  be  fraudulently  abstracted 
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from  the  joint  estate  by  one  partner,  a  proof  may  be        18SS/ 
made  for  the  amount;  ex  parte  Harris,  I  Base,  129,        ""^^ 
437.     And  there  lias  not  been  any  act  done  in  the       Tubnbb. 
present  case  to  alter  the  nature  of  the  original  trans-  ^"  the  matter 
action,  which  must  be  considered  fraudulent  within  the     Mackenzie 
sense  in  which  the  word  "  fraiid "   is  used  on   these    *"    another, 
occasions. 

It  may  be  admitted,  that  if  the  transaction  had  been 
duly  and  openly  entered  in  the  books  by  Mackenzie 
previous  to  the  detection  by  his  partner  that  the  bills 
had  been  taken  from  the  drawer,  it  might  have  been  a 
strong  circumstance  to  rebut  the  fraudulent  intent,  as 
in  ex  parte  Smithj  1  G.  §*«/.  74 ;  but  such  was  not  the 
case ;  and  there  was  no  entry  made,  or  communication 
to  the  partner,  until  after  the  discovery,  when  he  was 
taxed  with  the  abstraction ;  and  AbboU  remonstrated 
with  him  on  the  impropriety  of  his  conduct.  It  is  said 
that  Abbott  has  acquiesced  by  his  conduct  at  the  time  of 
the  detection,  and  by  the  subsequent  payments  to  the 
wife,  and  entries  in  the  accounts.  The  transaction  was 
entered  in  the  books  after  the  detection.  It  was  merely 
to  evidence  the  extent  of  the  abstraction.  Suppose  the 
case  of  Faunikroy,  where  the  amount  of  the  fraud  might 
probably  be  200,000/.  Upon  detection  the  partners 
would  enter  the  sums  abstracted,  not  to  testify  their  ap- 
probation, but  to  ascertain  the  amount.  This  was  done 
in  ex  parte  fVatkins,  \Mont.SfM.6Sf  where  StAes  had  in 
his  own  name  stock  belonging  to  the  firm,  which  he  sold 
out  and  appropriated  to  his  own  use,  without  the  know- 
ledge of  his  partners ;  but  on  the  next  day,  as  soon  as 
his  partner  came  to  town,  he  communicated  the  fact  to 
him,  and  he  was  considered  debtor  for  the  amount,  and 
charged  half  yearly  with  the  dividend ;  and  it  was  de- 
cided that  it  did  not  amount  to  subsequent  approbation. 


58  CASES  IN  BANKRUPTCY. 

1888.       and  the  proof  was  allowed.  In  that  case  part  of  the  pro- 
oeeds  were  actually  paid  into  the  firm.     If  (as  it  must 
TiraiiiB.       be  admitted  it  was)  at  first  fraudulent,  the  question  is» 
In  the  matter  y^]^i  subsequent  acts  will  in  law  be  considered  as  an 
Maccbnzib    acquiescence?    In  Sikes*  case  the  dividends  were  paid 
an   anotber.    ^^  entered  from  time  to  time,  and  the  principal  pre- 
sumed to  be  returned.     The  payments  to  the  wife,  from 
motiTes  of  kindness^  on  account  of  her  destitute  situation, 
cannot  be  termed  approbation  of  the  fraud. 

The  Chief  Judge  : — No  difference  of  opinion  exists 
as  to  the  law.  It  is  admitted  that  no  proof*  can  in  this 
case  be  made,  unless  the  amount  were  fi-audulently  ab- 
stracted. The  question  is,  whether,  if  the  fraud  be 
proved,  subsequent  conduct  will  divest  the  transaction 
of  its  fraudulent  character.  I  am  not  satisfied  that  the 
original  transaction  amounted  to  a  fraud.  It  is  stated 
that  the  entries  were  not  regularly  made  by  Mackenzie 
when  he  appropriated  the  bills.  It  is  true  that  Abbott 
discovered  the  bills  had  been  taken  before  any  entry 
was  made^  but  it  is  not  necessarily  to  be  inferred  that 
they  were  taken  in  fi*aud ;  for  as  soon  as  he  is  asked  he 
admits  having  taken  the  bills,  and  they  are  entered  in 
the  books;  and  although  Abbott  did  not  immediately 
know  when  they  were  taken,  yet  it  was  known  to  the 
clerk,  whose  duty  it  was  to  keep  the  books;  so  that 
Abbott  had  the  opportunity  of  immediate  knowledge. 

In  esc  parte  Smith  (a)  it  was  held  that  the  withdrawing 
money  was  not  a  fraud  entitling  the  joint  estate  to 
prove,  as  the  transaction  was  duly  and  openly  entered 
in  the  books»  by  which  there  was  no  concealment,  the 
partner  having  the  opportunity  of  knowing. 


(a)  IG.S^J.  74. 
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If,  however^  I  were  satisfied  of  the  fraud  in  the  fiirst        1888« 
instance,  I  am  of  opinion  that  the  subsequent  conduct 
would  have  waived  it,  and  that  AbbM  has  approved,  not      Tckksb. 
moialIy»  but  \ep^j  approved  the  withdrawal  of  the  ^^  the^mstter 
bills;    that  he  has,   by  his  conduct  before   the  bank-    MACKSKzik 
ruptcy,  waived  the  tortuous  act  so  as  to  reduce  it  to  an    ^  ^ 

item  in  the  partnership  account.  It  does  not  appear  that 
any  directions  were  given  by  AbbM  not  so  to  treat  it. 
The  debt,  therefore^  is  not  proveable,  and  the  proof  must 
be  expunged. 

Sir  John  Cross:  —  The  first  question  is,  whether  the 
original  abstraction  was  fraudulent  ?  for  it  is  admitted, 
that,  unless  it  were,  the  proof  cannot  stand.  What  are 
the  fiicts?  Some  twen^  years  ago,  a  fraud  was,  it  is 
said,  committed  upon  the  partnership.  To  support  a 
case  of  fraud,  strict  evidence « is  required,  and  here,  the 
party  being  abroad,  the  Court  is  asked,  after  this  lapse 
of  time,  to  convict  him  of  the  fraud  in  his  absence.  It 
appears  that  he  was  entitled,  at  the  time  of  the  allied 
fraud,  to  draw  out  1,200/.,  but  he  drew  out  2,700/., 
which,  it  is  said,  being  more  than  by  agreement  he  was 
entitled  to  draw,  is  a  fraud.  I  concur  with  his  Honor, 
that  the  proof  ought  to  be  expunged. 

Sir  George  Bose :  —  Upon  the  principles  in  equity  as 
to  fraud  there  exists  no  difierence,  and  this  question  of 
fraud  only  arises  in  bankruptcy.  It  has  been  found  to 
be  most  convenient  to  adopt  the  rule  in  bankruptcy,  that 
pne  partner  shall  not  prove  against  another  in  compe- 
tition with  their  joint  creditors,  except  in  cases  of  fi^ud ; 
bat,  looking  at  the  state  of  the  facts  at  the  time  of  the 
bankruptcy,  and  looking  at  the  books,  I  think  there  was 
nothing  more  than  contract,  and  that  the  procrf*  must  be 
expunged. 
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183S.  Ordered. — Each  party  to  have  their  costs  out  of  their 

J      "   .     respective  estates,  but  the  assignees  to  have  their  costs 

Ex  parte  t>    \.  i  t 

TvBNKB.      out  of  the  general  estate,  as  they  must  at  aU  events  be 
In  the^  matter  covered- 

Mackenzie 
and  another. 


C.  R.        Ex  parte  BOLTON.— In  <he  matter  of  BAILLIE 

Jtt»i«2,  andJAFFRAY. 

July  18» 
1832.         A 
Sciitiite  or  Umi-  ^  COMMISSION  issued  in  October   1806,  against 
tatioDs  not  a       BcdUie  and  Jaffray. 

Imut  in  cMfit  of 

jfraud.  In  November  1806,  J.  Parker  proved  for  1,514/.  7^. 

npon  a  Bill  accepted  by  the  bankrupts,  drawn  by 
M*Kenzie  and  Co.  in  Spain.  The  bill  did  not  become 
due  till  the  21st  October  1807,  when  it  was  dishonoured, 
and  on  the  22d,  Cbcp,  under  protest,  took  it  up  for  the 
honour  of  one  of  the  drawers  who  resided  in  Spain; 
and  a  receipt  for  the  amount,  signed  by  the  agent  of 
c7.  Parker^  was  now  produced  in  court  by  the  assignees. 
On  the  2d  of  June  1807  a  dividend  of  1«.  3d.  in  the 
pound  was  declared ;  and  the  assignees,  not  being  aware 
that  the  bill  had  been  paid,  included  the  debt  proved 
by  J.  Parker  in  the  first  and  in  every  subsequent  order 
of  dividend.  For  the  first  dividend,  amounting  to 
94fL  12«.  lld.f  neither  Por^^r  in  his  lifetime,  nor  his 
personal  representatives,  ever  applied.  Before  a  second 
dividend  was  declared,  viz.  in  the  end  of  1807,  Parker 
died,  leaving  his  son,  since  deceased,  and  Greentcoodf 
executors.  Until  after  the  death  of  the  son^  Greenwood 
did  not  act  as  executor,  but,  soon  after  his  death,  he 
received  a  letter  from  the  solicitor  of  the  assignees 
directed  to  the  son,  apprizing  J.  Parker  that  he  might 
receive  a  dividend  on  the  proof,  which  was  the  first  inti- 
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mation  Greemoood  had  of  Parker  having  proved.    Since        1832. 
the  first  order  of  dividend,  six  several  dividends  were,       ^ 

£jr  parte 

between  1811  and  1828^  declared,  and  were  respectively       Boltoit 
recdved  by  Greemoood.     The  assignees  did  not,  at  the  ^"  the^  matter 
time  of  any  of  the  payments,  require  the  production  of       Bailuz 
the  bill;  and  it  was  not,  till  within  six  months  of  the 
petition  being  presented,  that  they  discovered  it  had 
been  paid  to  Parkery  the  bill  having  remained  in  the 

possession  of  Cos. 

In  1816  a  oommisnon  issued  against  Greemooody  under 

which  he  obtained  his  certificate  on  the  8th  September 

1817. 

As  executor  of  Parker  he  proved  a  debt  of  200/. 
under  his  own  commission,  in  respect  of  monies  due  to 
the  estate  of  Parker  to  the  date  of  his  commission. 

In  December  1831  the  assignees  applied  to  Greenwood 
to  refund  the  amount  of  the  several  dividends,  which  he 
refused ;  but  tendered  to  them  the  last  dividend,  amount- 
ing to  3/.  35.  \d,y  piud  to  him  after  he  had  obtained  his 
certificate. 

This  was  a  petition  by  the  assignees  of  Baillie  and 
Jqffiray<y  praying  that  the  proof  made  by  J.  Parker  for 
1,514/.  7^.  might  be  expunged,  and  that  Greenwood 
might  refund  to  them  the  several  dividends,  and  pay  the 
costs  of  the  petition. 

Mr.  Swanston  and  Mr.  Rickards  for  the  petition  : — 

The  dividends  having  been  paid  in  ignorance  that 
the  debt  was  fully  paid.  Greenwood  must  refund  the 
amount,  and  the  proof  be  expunged. 

Two  objections  will  probably  be  made  to  this  applica- 
tion ;  the  statute  of  limitations,  and  the  certificate  of 
Greenwood, 

The  statute  of  limitations  does  not,  however,  apply  to 
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1882.       this,  which  is  a  case  of  fraud.    The  respondent  admits 

■  that  he  received  the  dividends  without  finding  any  docu* 

BoLTOK      ment  amongst  Parhar*s  papers  shewing  he  was  entitled. 

In  the^^matter  ^^^  merely  because  inadvertently  a  letter  had  been 

Bailus      addressed  to  Parker  by  the  solicitor.     Even  if  there  bad 

and  another.  •  t*      t      \  i  <■  i  i 

not  been  any  fraud,  the  statute  would  not  be  a  bar 

to  any  part  <^  this  demand ;  for  six  years  had  not  run 
between  the  receipt  of  the  first  dividend  by  Greenwood 
and  the  time  he  became  bankrupt,  exparteBossy  2  GL^  J. 
46.  3S0.  The  payment  of  a  dividend  is  in  the  adminis- 
tration of  a  trust,  and  therefore  may  be  recalled  at  any 
time,  (a) 

The  same  observations  apply  as  to  the  certificate  being 
a  bar ;  for  the  certificate  does  not  release  the  bankrupt 
from  pecuniary  demands  in  cases  of  fraud,  Mackworth 
v.  Marshally  3  Sim.  368. 

That  this  is  a  case  of  fraud  appears  from  the  facts, 
and  fi-om  the  respondent  not  having  applied  any  of  the 
dividends  to  the  use  of  the  testator's  estate.  The  assignees 
are,  therefore,  entitled  to  the  order  as  prayed. 

Mr.  Montagu  and  Mr.  Quin  for  the  respondents : — 
There  are  four  objections  to  this  application : — 1st, 
the  Court  has  not  jurisdiction  over  an  executor,  ex  parte 
Crow  J  Mont,  if  M,  281,  the  remedy  being  by  bill  or  by 
action;  2dly,  the  demand  is  barred  by  the  statute  of 
limitations;  and,  Sdly,  by  the  certificate;  4thly,  the 
drawer  of  the  bill  is  not  before  the  Court. 

This  is  not  a  case  of  fraud,  for  the  utmost  which  ap- 
pears is  that  the  dividends  may  have  been  paid  by  the 
assignees  in  their  own  wrong,  and  received  by  Green" 


(«)  See  Galway  v.  Banymore,  lIHck.  1 65,  Burkt  v.  Jones,  2V.^B. 
275.    Ex  parte  Roffey^  9  Vet.  468. 
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wood  in  error)  both  parties  being  ignorant  of  their  re-  1882. 

spective  rights  at  the  time  the  payments  were  made.  — — 

Any  error  which  has  arisen  was  from  the  laches  of  the  Bolton 

assignees  in  not  requiring  the  production  of  the  bill  ^°  ^he  mattef 

when  they  paid  the  dividends.  Bailux 

Supposing,  however,  that  Greenwood  was  not  entitled  *"   wMwieR 
to  the  dividends,   the  amount  received  prior  to  his 
bankruptcy  was  a  debt  proveable,  and,  therefore,  barred 
by  his  certificate)  and  by  the  statute  of  limitations. 

Cur.  ad.  vuli. 

The  Chief  Judge  : — This  is  a  petition  by  the  as-  July  18. 
ngnees,  praying  to  expunge  a  proof  upon  a  bill  accepted 
by  the  bankrupts ;  and  that  Greenwood,  the  executor  of 
the  creditor,  who  proved,  may  refund  the  dividends 
received  by  him.  The  bill  was  not  due  till  twelve 
months  after  the  commission  issued,  when  it  was  dis- 
honoured by  the  bankrupts ;  and,  being  protested,  Cox 
paid  it  for  the  honour  of  the  drawer.  The  payment  of 
the  bill  to  Parker  does  not  clearly  appear,  but  the 
assignees  produce  the  bill  which  they  state  they  received 
from  the  executors  of  Cox,  with  a  receipt  endorsed  upon 
the  protest ;  and  it  may,  therefore,  be  inferred,  that  it 
was  paid  to  the  holder.  Previous  to  Parker's  death  in 
1807,  a  dividend  of  Is.  3d.  in  the  pound  was  made,  but 
which  has  not  been  claimed.  In  January  1811  a 
second  dividend  of  Is.  was  declared,  and  the  assignees, 
in  ignorance  of  the  fact  that  the  bill  was  paid,  sent  a 
circular  to  Parker,  who,  being  dead,  his  executor  re* 
ceived  the  circular,  and  claimed  the  dividend,  which  was 
consequently  paid  to  him. 

In  July  1814  a  third  dividend  of  is.  4J.  was  declared ; 
find,  in  1815,  a  fourth.  Greenwood,  the  executor, 
became  bankrupt  in  J  816,  previous  to  which  he  had 
received  two  otiier  dividends.    He,  as  executor  oi Parker, 


64  CASES  IN  BANKRUPTCY. 

18S2.        proved  about  200/.  ui^der  his  owii  commission  as  due  to 
"""""         Parkef's  estate,  and  he  obtained  hb  certificate  in  1822  ; 

Ex  parte  ... 

Bolton        and,  in  1828,  further  dividends  were  declared  under 

In  the  matter  SaHlufs  commission,  which  were  paid  to   Greenwood. 

Bailue        The  assignees  have  since  discovered  the  fact  of  the  bill 

ao   aoot  er.    j^^^jjg  jj^j^  f^^y  pj^jj  j^  1807,  and  they  now  call  on 

Greenwood  to  refund  the  dividends  which  they  paid  in 
ignorance. 

As  these  payments  were  made  by  assignees  to  a  cre- 
ditor in  respect  of  a  proof,  they  must  be  considered  as 
payments  made  in  the  administration  of  a  trust,  in  which 
ail  the  creditors  of  BcdUie  are  interested.  Upon  the 
principles,  therefore,  by  which  courts  of  equity  are 
governed  in  the  administration  of  trusts,  and  in  com- 
pelling legatees  to  refund  for  the  benefit  of  creditors, 
notwithstanding  the  lapse  of  time,  or  the  negligence  of 
the  executor,  the  Court  is  of  opinion  that  the  statute  of 
limitations  is  not  a  bar;  and  that,  in  such  cases,  the 
statute  does  not  apply. 

The  amount  of  the  payments  previous  to  GreenuxxxTs 
bankruptcy  and  certificate,  although  made  in  ignorance, 
was  a  legal  debt,  which  might  have  been  proved  under 
his  commission,  and  may,  upon  Parker's  proof  being 
expunged,  now  be  proved.  The  certificate  is,  therefore, 
a  bar.     The  proof  must  be  expunged. 

Sir  Albert  Pell :  —  In  cases  of  fraud  the  statute  of 
limitations  does  not  apply,  Bree  v.  Holbeck,  Doug.  656. 
South  Sea  Company  v.  WynumdsdM,  3  P.  ^.  143 ;  and 
I  am  of  (pinion  that  this  is  a  case  of  fraud.  Greenwood 
received  the  dividends  as  executor,  and  was  bound  to 
apply  them  to  his  trust  estate,  instead  of  which,  in 
fraud  of  the  trust,  he  applied  them  to  his  own  use,  con- 
sequently the  statute  is  not  a  bar. 

I  abstain  from  giving  any  opinion  as  to  the  effect  of 
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the  certificate ;  but  I  am  not  satisfied  how  a  certificate        1832. 
can  be  a  bar  in  cases  of  fraud.  

JSx  j)arte 
Bolton. 

Sir  John  Cross  concurred  with  the  C.  J.  ^°  the  matter 

of 

Baillie 
Sir  George  Bote  was  absent.  •"*"  •""*"• 

« 

The  order  was,  that  the  proof  be  expunged,  and  that 
Greemoood  should  refund  the  dividends  received  since 
his  certificate,  with  costs. 


jErporfeGREENWOOD.— InthematterofBAILLIE        C.  R. 

and  J  AFFRAY.  ^iw.  «, 

1833. 

r  ROM  the  decision  in  the  preceding  case  of  ex  parte  rehearing  in 
BoUon,  Greenwood  was  desirous  to  appeal  to  the  Lord  ^^^^^^ 
Chancellor,  and  a  special  case  was  prepared  and  ap-  >>xmontiia. 
proved  by  both  parties,  and  submitted  to  Sir  John  Cross  ^^^^J^ 
for  his  signature;  but  the  statements  did  not  meet  his  notsutethe 
Honor's  approbation,  and  a  considerable  time  elapsed  which  the  re- 
before  he  finally  determined,  when  it  was  returned  with  ^"JJ*^  " 
an  alteration  in  the  statement  of  one  fact  with  which   upon  an  appli- 
Greenwood  was  dissatisfied.  ^^^  ^^ 


This  was  a  petition  for  a  re-hearing,  and  it  prayed  expunge  a  proof 
that  the  order  might  be  reversed,  or  that  the  fact  in  tlie  exchange  bj  the 
special  case  upon  which  Sir  John  Cross  did  not  agree  jhel^j^t^r** 
with  the  parties  might  be  found  by  the  Court.  because  the  bill 

had  since  been 
paid  by  a  third 

'Mr.  Swcmston^  for  the  assignees  of  Baillie  and  Co.,  drawer*  must  be 
objected,  1st,  that  following  the  rule  in  Chancery,  a  ierved,  notwith- 
petition  could  not  be  re-heard  after  the  lapse  of  six  assignees  have 

.1  the  bill  in  their 

months.  possession. 

Vol.  I.  F 


assignees  to  i 


I 
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1833.  Mr.  Montagu  was  not  called   upon  to  answer  the 

"— ""        objection. 

Ex  parte  "^ 

Greenwood. 

In  the  matter       p^  Curiam : — There  is  no  such  rule  in  bankruptcy  (a), 
Baillie        and  a  petition  may  be  re-heard  at  any  time,  especially 
an   ano   er.    ^j^j^i^  g^^j^  circumstances  as  in  this  case. 

Sir  John  Cross  did  not  concur,  thinking,  that  after  the 
lapse  of  time,  and  the  special  case  having  been  prepared, 
the  re-hearing  was  precluded. 

Objection  overruled. 

Mr.  Stvanston  then  objected,  that  the  petition  of  re- 
hearing did  not  specifically  state  the  ground  upon  which 
the  re-hearing  was  asked. 

Per  Curiam : — Petitions  of  appeal  and  of  re-hearing 
need  not  state  the  grounds;  if  they  do,  the  party  is 
limited  to  the  special  grounds  stated. 

Objection  overruled.  Sir  John  Cross  dissentient. 

Nov,  7.  Mr.  Montagu  and  Mr.  Quin  for  the  petitioner. 

Sir  George  Base,  upon  the  petition  being  opened,  said, 
that  the  order  was  defective  upon  the  face  of  it,  it  not 
appearing  that  the  drawer  of  the  bill  had  been  served  or 
appeared  upon  the  original  hearing,  and  that  the  proof 


(a)  See  ejc  parte  Dewdney^  15  Vet,  479.  Ex  parte  Roffey^  19  r«r. 
46?.  Ex  parte  Baker,  Mont,  4*  ilf.  279.  Ex  parU  BoOand, 
Mont.  Si  M,  3S7.    Ex  parte  Tindally  Mont.  379. 
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eould  not  be  expunged  in  his  absence,  as  he  was,  upon        18SS. 

the  payment  of  the  bill,  entitled  to  all  the  dividends,        '^'^ 

unless  it  were  an  acceptance  for  the  drawer's  accommoda-   Greenwood. 

tion,  which  does  not  appear  upon  the  petition ;  and  even  '"*  "*®  matter 

if  it  had  so  appeared  he  would  be  a  necessary  party.  Bailus 

and  another. 

The  Chief  Judge: — There  are  two  points;  Ist, 
that  no  question  on  the  merits  can  be  raised  in  the 
absence  of  the  drawer;  and,  2dly,  that  the  petition  does 
not  state  such  a  case  as  warranted  the  order,  as  it  did 
not  appear  that  it  was  an  accommodation  bill.  Primd 
/uciej  therefore,  Parker^  as  indorsee,  upon  payment  of 
the  bill  became  trustee  for  the  drawer,  and  the  only  way 
that  can  be  answered  is  by  shewing  that  it  was  an 
accommodation  acceptance.  I  think,  upon  that  question 
the  drawer  ought  to  be  heard,  which  is  the  essential 
question  now  raised.  It  seems  to  have  been  overlooked 
by  the  Counsel  and  Court  upon  the  original  hearing,  or, 
if  mentioned  at  all,  it  certainly  was  not  pressed  by 
counsel. 

Mr.  Swansixm  and  Mr.  Richards  in  support  of  the 
order : — 

This  objection,  even  supposing  it  would  have  been 
valid  upon  the  original  hearing,  is  now  too  late,  the 
objection  of  want  of  parties  being  a  preliminpry  objection. 
The  only  grounds  of  opposition  relied  on  were  the 
statute  of  limitations  and  the  certificate.  This  objection 
supposes  an  interest  in  the  drawer ;  but  the  bill  is  in  the 
possession  of  the  assignees,  which  is  conclusive,  as  no 
demand  could  be  made  upon  the  bill  without  the  posses- 
sion, and  they  must  therefore  be  considered  as  the  owners. 
If  the  ImII  were  outstanding  the  objection  might  perhaps 
be  good.     But  Greenwood  by  the  tender  of  the  three 

T  2 
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18S3. 

Ex  parte 

Greenwood. 

In  the  matter 

of 

Batllie 

and  another. 


All  questions 
open  on  re* 
hearing. 


guineas  admitted  the  right  of  the  assignees,  by  which  he 
is  precluded.  The  assignees,  as  holders,  have  all  the 
right  upon  the  bill  as  such. 

[The  Chief  Judoe  : — Bat  then,  as  mere  holders,  the 
assignees  would  not  have  any  right  to  make  this  applica- 
tion, as  the  Court  would  have  no  jurisdiction.  It  does 
not  appear  for  what  purpose  the  bill  was  given  up  by 
Cox.  If  because  he  had  no  interest,  that  is  quite  different 
to  its  being  given  up  because  the  drawer  had  no  interest. 
It  was  taken  up  by  Cox,  as  stated  by  the  assignees,  for 
the  honour  of  the  drawer,  who  became  entitled  to  all 
the  dividends ;  and  Greenwood^  as  representative  of  the 
holder,  who  proved,  would  be  trustee  for  the  drawer,  and 
the  assignees,  having  paid  the  dividends  to  Greenwood, 
could  not  recover  them  back. 

The  whole  question  is  open  upon  the  re-hearing,  and 
must  be  considered  as  if  it  were  being  heard  for  the  first 
time ;  for  although  the  present  point  was  not  pressed  at 
the  original  hearing,  yet  if  the  Court  now  sees  that  the 
order  is  erroneous  it  will  rectify  it.] 

It  seems  that  the  assignees  ought  to  have  taken  an 
assignment. 

[Sir  George  Base : — They  would  not  be  in  a  better 
situation  if  they  had  an  assignment;  they  might  have  a 
right  of  action,  but  there  would  be  no  jurisdiction  in 
this  Court.  They  would  not  have  any  greater  right  than 
a  stranger  taking  an  assignment  of  a  debt] 

It  is  not  an  assignment,  but  a  release  of  all  right  upon 
the  bill.  The  assignees  claim  the  benefit  of  that  release, 
by  having  the  dividends  returned  which  were  paid  in 
ignorance.  It  is  not  necessary,  upon  a  question  between 
the  holder  and  a  person  who  has  received  payment  of 
a  bill,  that  every  person  whose  name  aippears  upon 
the  bill  should  be  served.     It  is  improbable  that  any 


and  another* 
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daim  would  be  made  after  the  lapse  of  twenty-five  1833. 

years.  " 

As  to  jurisdiction,  as  a  creditor  has  a  summary  remedy  o^i^.. 

against  assignees  to  enforce  payment,  so  assignees  are  ^^  ^®  matter 

entitled  to  the  same  summary  process  to  recover  back  Baillie 
dividends  which  have  been  received  by  a  party  who 
ought  not  to  have  received  them. 

The  Chiet  Judge  : — 

It  is  to  be  r^retted  that  this  objection  was  not  more 
pressed  upon  the  former  hearing,  for  the  argument  was 
upon  the  merits,  that  the  statute  of  limitations  and 
certificate  barred  any  demand,  by  which  it  appears  that 
Greenwood  did  not  consider  he  had  received  them  as 
trustee  for  any  person,  nor  did  he  when  he  tendered  the 
three  guineas. 

The  application  was  on  the  ground  that  Greenwood 
received  the  dividends  in  fraud  of  the  bankrupt's  estate. 
If  it  had  been  an  accommodation  bill,  then  he  would 
have  had  no  right  to  receive  them ;  but  that  question 
could  not  be  decided  in  the  absence  of  the  drawer. 
There  is  no  allegation  in  the  petition  that  it  was  an 
accommodation  bill;  and  although  it  is  not  necessary 
that  the  same  precision  should  be  observed  as  in  special 
pleading,  yet  the  petition  must  state  sufficient  to  lead  to 
the  fiiir  inference.  Here  the  only  circumstance  is  the 
possession  of  the  biU,  but  the  delivery  to  ttie  assignees 
might  have  been  with  a  daim  of  the  dividends,  or  it 
might  have  been  the  giving  up  the  right  which  then 
existed  <m  the  bill,  which  would  raise  a  very  different 
question.  The  fair  inference  on  the  statement  in  this 
case  is,  that  it  was  an  ordinary  mercantile  transaction, 
and  not  nccommodation.  The  giving  up  the  bill  may 
be  a  release  as  to  future  dividends,  but  how  can  it  give 
a  right  to  recall  those  which  have  been  paid  ? 

F  3 


and  another. 
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1833.  As  it  is  a  re^heaiing   I  will  further  consider  the 

question. 

Ex  parte 
Greenwood. 
In  the^  matter        gj^  q^^^  2fo«e  .— 

Baillie  I  was  not  present  upon  the  former  occasion ;  and  upon 

reading  the  order  I  looked  at  the  petition  to  see  if  it 
sustained  it.  The  facts  are,  shordy,  that  the  bill  was 
proved  by  the  holder  against  the  acceptor  before  it  was 
due,  and  upon  its  becoming  due  was  paid  by  the  drawer. 
But  did  that  give  the  assignees  any  right  to  have  the 
proof  expunged  ? 

Then  it  is  said  that  the  assignees  have  got  possession 
of  the  bill,  and  that  the  mere  circumstance  of  possession 
is  to  work  a  total  extinguishment  and  release  to  the 
extent  of  entitling  the  assignees  to  have  the  proof  ex- 
punged, and  to  recall  the  dividends  paid  before  they  had 
even  the  possession  of  the  bill.  But  how  can  it  have 
any  such  effect?  The  certificate  might  be  an  answer  to 
any  claim  by  Cox^  though  it  might  not  as  against  a 
claim  by  the  assignees.  Is  it  to  be  a  relinquishment  to 
destroy  all  that  has  been  done,  or  is  it  to  be  only  a 
release  and  assignment  as  to  future  dividends  ?  All  the 
dividends  which  were  paid  to  Greenwood  appear  to  have 
been  properly  paid,  and  the  only  eflect  of  any  assignment 
is  to  give  a  right  to  any  subsequent  dividend.  Any 
other  view  could  not  be  sustained.  Then,  if  the  claim 
is  by  the  effect  of  the  bill  being  assigned,  the  cer- 
tificate is  a  good  defence,  although  it  might  not  as 
between  a  creditor  and  the  assignees,  in  consequence  of 
the  trust  existing  in  the  administration  of  the  bank- 
ruptcy. 

In  no  view  can  the  order  stand,  for  upon  the  face  of 
the  assignees'  petition  it  appears  that  the  bankrupts 
were  the  persons  primarily  liable  as  acceptors,  and  the 
order  ought  to  be  rescinded. 
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Sir  John  Cross  said  he  was  not  prepared  to  give  his        1883. 
judgment  ^ 

•^      ®  Ex  parte 

Cur.  ad.  VvU.  Gheenwood. 

Id  the  matter 
of 
Sir  John  Cross : —  Baillie 

This  petition   stood  over,    from  my  unfortunately       r^^  ^i 
differing  from  my  learned  colleagues.  1834. 

[His  Honor  here  stated  the  facts  of  the  case.] 
This  petition  was  heard  in  1832,  when  three  of  the 
judges  (Sir  George  Rose  not  being  in  Court)^  after  a 
full  hearing,  decided  that  the  certificate  was  a  bar,  but 
that  the  statute  of  limitations  did  not  apply,  as  it  was  a 
case  of  fraud.  Nothing  is  done  for  twelve  months,  and 
then  an  application  is  made  for  a  special  case,  and,  when 
that  could  not  be  settled,  a  petition  for  a  re-hearing  • 
was  presented  by  Greenwoody  in  order  to  obtain  the 
decision  of  the  Court  on  the  question  of  fraud,  so  as  to 
enable  him  to  have  the  special  case  settled  for  the 
purpose  of  appealing.  When  the  re-hearing  came  on,  Sir 
George  Base  stated  that  the  original  order  made  was  invalid 
for  want  of  parties,  and  that  the  assignees  must,  therefore, 
b^n  de  novo.  In  this  I  am  unable  to  concur.  If  the 
error  were  apparent  on  the  face  of  the  petition  or  order, 
the  Court  of  Appeal  could  rectify  it  immediately.  If 
the  objection  were  not  so  apparent,  and  required  to  be 
urged  by  counsel  in  argument,  it  is  too  late :  Greenioood 
has  repudiated  being  trustee  for  any  one.  Now  it  is 
proposed  to  rescind  the  order,  and  dismiss  the  original 
petition,  on  the  ground  of  a  jus  tertii  ;  an  objection  not 
taken  by  Greenioood  or  his  counsel,  but  by  the  Court. 
And,  unless  there  be  any  imperative  inflexible  rule  to 
prevent  it,  justice  demands  that  this  case  should  be 
again  re- heard.  The  Court  ought  not  to  surprise  par- 
ties with  objections  of  its  own.  The  parties  desired  a 
re-hearing  as  to  the  question  of  fraud,  and  to  that  they 
ought  to  be  confined,  and  the  assignees  ought  not  now 
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1834^        to  be  dismissed  the  Court  upon  a  point  of  form.     It  is 

alleged  that  the  drawer  has  an  interest  in  the  bill,  and 

Gbeenwood.    ^^  Ai^c  called  on  to  presume  this  fact ;  but  as  the  parties 

In  the  matter  ^[j^  could  furnish  evidence  of  the  real  facts  have  been 
of 

Baillib  dead  so  many  years,  I  can  only  consider  the  case  as  it 
another,  appears  before  us.  Upon  Coafs  death  his  representa* 
tives  handed  the  bill  over  to  the  assignees,  from  which  it 
clearly  appears  they  considered  they  had  no  interest  in 
it,  yet  we  are  called  upon  to  presume  a  jus  tertii  after 
this  lapse  of  time. 

« 
Feb.  20,  His  Honor  the  Chief  Judge  : — 

1834.  When  this  matter  was  under  discussion  in  this  Court  in 

1832,  the  only  defence  suggested  by  the  affidavits  of  the 
respondent,  or  urged  by  his  counsel  at  the  bar,  was  the  an- 
swer given  to  the  application  made  by  the  assignees  before 
the  petition  was  presented ;  namely,  that  Greenwood  had 
received  the  dividends  in  question  in  ignorance  of  the  bet 
that  PorAer  had  received  payment  of  the  bill  in  his  life- 
time; and  that,  as  the  five  first  dividends  had  been  re- 
ceived, without  fraud,  more  than  six  years  before  the  ap- 
plication to  refund,  the  respondent  was  entitled  to  avail 
himself  of  the  legal  defence  afforded  by  the  statute  of 
limitations;  and  that  the  last  dividend,  therefore, 
amounting  to  three  guineas,  was  all  that  the  assignees 
were  entitled  to,  and  that  that  sum  had  been  tendered  to 
them  and  refused ;  and  that,  if  not  protected  to  the  full 
extent  by  the  statute,  he  was  at  least  entitled  to  retain 
the  three  first  dividends  received  before  the  date  of  his 
own  commission,  under  which  he  had  obtained  his  certifi- 
cate. In  the  course  of  the  argument  it  was  suggested  to 
the  counsel  by  me,  whether  the  respondent  might  not 
be  considered  as  holding  the  dividend  in  trust  for  Cox, 
who  had  taken  up  the  bill  for  the  honour  of  one  of  the 
drawers,  which  was  assented  to  at  the  time,  and  followed 
up  by  the  remark,  that,  in  that  view  of  the  case,  Cox 
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ought  to  have  been  served  with  the  petition ;  but,  upon         1834. 
the  representation  by  the  counsel  for  the  assiirnees  that      _ 

t'         -i  Ex  parte 

the  bill  had  been  delivered  up  to  them  by  the  represen-    Gbeenwood. 

tatives  of  Oar,  who  was  dead,  and  that  it  was  then  in  ^"  *^®  matter 
their  possession,  the  objection  was  not  pressed,  and  the  Baillis 
aifrument  proceeded  on  the  merits,  upon  the  considera-  "*  **"^  ^' 
tion  of  which  the  order  was  eventually  made  which  the 
present  petitioner  now  seeks  to  rescind  or  modify. 
Upon  the  petition  being  opened  on  the  re-hearing,  the 
learned  Judge,  who  had  been  absent  upon  the  former 
occasion,  having  suggested  that  the  order  to  expunge 
the  proof,  having  been  made  in  the  absence  of  the 
drawer,  and  of  those  who  represented  his  interest  in  the 
bill,  and  without  any  proof  of  service  upon  them,  could 
not  be  supported,  and  the  objection  having  been  adopted 
by  the  counsel  for  the  respondent,  it  was  thought  de- 
sirable to  have  that  question  argued  and  decided  in  the 
first  instance,  because,  if  that  objection  should  prevail, 
it  might  become  unnecessary  again  to  discuss  the  effect 
of  the  certificate  and  the  statute  of  limitations.  When 
the  suggestion  was  made  upon  the  hearing  of  the  ori« 
ginal  petition,  I  thought  it  was  answered  by  the  facts  of 
the  case,  from  which,  coupled  with  the  possession  of  the 
bill  by  the  assignees,  I  thought  it  might  be  ffurly 
inferred  that  the  bill  had  been  accepted  for  the  accom- 
modation of  the  drawer,  and  that  they  had  no  claim 
upon  the  estate  of  the  acceptor  in  right  of  Parker^s 
proof;  and,  as  the  objection  was  not  pressed,  both 
parties  seeming  desirous  to  have  the  petition  decided  on 
the  merits,  I  considered  the  objection  as  to  the  service 
waived,  and  proceeded  to  form  my  judgment  upon  the 
questions  raised  by  the  parties  whose  interest  alone 
could  be  concluded  by  our  decision.  But  when  the 
objection  was  renewed  upon  the  re-hearing,  and  pressed 
upon  our  attention,  it  became  necessary  to  examine  it 
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1834.        more  attentivelyi  and  for  that  purpose  I  thought  it  right 

to  postpone  our  final  judgment  upon  the  point  until  we 

Greenwood,   could  have  an  opportunity  of  deliberating  and  consulting 
In  the  ^matter  ^^^  ^^  subject. 

Bailue  The  way  in  which  the  difficulty  presents  itself  to  my 

an    ano   er.    ^^j^j  jg  ^j^j^.   ^^  assignees  demand  the  restitution  of 

the  dividend  paid  to  Greentoood  upon  Parker's  proof; 
if  they  assert  their  claim  made  in  their  character  of 
assignees  of  the  bankrupt  acceptor,  it  is  necessary,  as  a 
preliminary  step,  tiiat  they  should  expunge  the  proof  of 
Parker^s  debt  from  the  proceedings,  and  this  they  ac- 
cordingly ask  the  Court  to  do ;  but  if  any  other  person 
has  an  interest  in  maintaining  the  proof  upon  the  pro- 
ceedings, the  Court  ought  not  to  expunge  it  without 
his  consent.  The  first  question  to  be  asked,  therefore, 
is,  has  any  other  person  an  interest  in  the  proof?  Primd 
fade^  the  acceptor  of  a  bill  of  exchange  must  be  taken 
to  have  eifects  of  the  drawer  in  his  hand,  and,  therefore, 
if  upon  the  dishonour  at  maturity  the  drawer  take  it  up, 
he  is  entitled  to  recover  the  amount  from  the  acceptor, 
if  solvent,  or,  if  bankrupt,  to  prove  it  against  his  estate ; 
or  if  it  has  already  been  proved  by  the  indorser,  to  stand 
in  the  place  of  the  indorser,  and  to  receive  the  dividend 
upon  his  proof;  and  a  person  taking  up  a  bill  for  the 
honour  of  the  drawer  stands  in  the  same  situation,  (a) 
In  this  case,  therefore,  Coxy  when  he  took  up  the  bill 
in  question,  in  1807,  must,  pnmef^Siae,  be  considered  as 
taking  Parker's  place,  and  as  entided  to  all  the  rights 
attached  to  his  proof  in  respect  of  the  bill.  But  this 
primd  facie  case  may  be  rebutted  by  proof  that  the  bill 
was  accepted  by  the  bankrupts  for  the  accommodation  of 


(a)  Ex  parte  Wac&erbeih,  5  Fes,  574.    Ex  parte  Lambert,  13  Ve§. 
179. 
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the  drawers,  and  that  they  had  no  effects  of  the  drawers        ]  834. 

in  their  hands ;  in  which  case,  though  the  acceptor  would         

be   liable    to  Parker  as   an   indorsee    for   value,   the    GAEEmTooo. 
drawers,    by  taking    up    the    bill,    would    derive   no  ^"  ^®  matter 
claim  under  Parker's  proof,  and  Cox  of  course  could       Bailub 
have  no  better  tide  than  theirs.     The  main  question,    *"**  another, 
therefore,  upon  the  branch  of  the  case  now  under  consi- 
deration, is,  whether  there  be  su£Bcient  evidence  to  shew 
that  this  was  an  acceptance  for  the  accommodation  of  the 
drawers,  and  that  the  acceptors  had  no  effects  in  their 
hands. 

The  fact  principally  relied  on  by  the  assignees, 
namely,  the  delivery  to  them  of  the  bill  by  the  represen- 
tatives of  CoXy  is  not,  I  think,  sufficient  to  raise  any 
inference  in  their  favour,  unless  all  the  circumstances 
under  which  it  came  into  their  possession  were  before 
the  Court.  It  may,  certainly,  have  been  delivered  up  by 
Ca£s  executors,  because  they  knew  that  Cox  had  no 
claim  in  respect  of  it ;  but  it  may  have  been  sent  to  them 
for  the  purpose  of  ascertaining  whether  he  had  any  such 
claim  or  not,  or  for  some  other  purpose ;  and  we  are  left 
without  any  clue  to  guide  us,  by  those  who  had  it  in  their 
power  to  give  the  fullest  explanation. 

There  are,  however,  other  circumstances  in  this  case 
tending  strongly  to  the  conclusion  that  the  acceptors 
never  received  any  value  for  this  bill.  At  the  time  it 
was  taken  up  by  Cox  there  was  upon  it  the  endorsement 
by  the  commissioners,  shewing  that  it  had  been  proved 
under  BailUe  and  Jajffra^s  commission.  At  that  time  a 
dividend  to  the  amount  of  94/.  12«.  lid.  had  been  de- 
clared upon  the  proof. 

The  commission  was  worked  in  London.  The  bill 
was  taken  up  in  London,  by  a  merchant  who  must  have 
well  understood  the  right  of  parties  upon  such  instru- 
ments; and  yet  no  claim  was  made  by  Cox  for  the  dividend. 
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18S4.        The  inference  from  these  facts  is  certainly  very  strongs 
**~        that  Cox  knew  that  the  drawer  had  no  claim  upon  the 

Ex  parte  . 

GiEENwooo.   acceptor  in  respect  of  this  bill ;  and,  therefore^  that  he 

in  the  matter  either  never  took  the  trouble  to  enquire  whether  any 

Baillib       dividends  had  been  declared,  or,  being  aware  of  the  fact, 

an  anot  en  declined  to  receive  them.  But  the  case  does  not  rest 
there ;  for,  although  the  bill  has  remained  in  the  hands  of 
Cox  or  his  personal  representatives  for  more  than  twen^ 
years,  he  seems  neither  to  have  claimed  the  amount  from 
the  drawer  or  the  acceptor,  for  the  vouchers  in  the  year 
1831  come  out  of  the  hands  of  his  personal  representa- 
tives. These  are  undoubtedly  very  striking  facts ;  from 
which,  if  Cox  were  before  the  Court,  and  could  give  no 
satisfactory  explanation  of  them,  I  should  feel  myself 
compelled  to  draw  the  conclusion,  that  the  bill  had  been 
taken  up  by  him  because  tlie  drawers  were  primarily 
liable,  and  that  he  had,  therefore,  no  interest  in  Parher^s 
proof  against  the  bankrupt.  But  then  there  are  circum- 
stances to  be  placed  in  the  opposite  scale :  the  assignees 
must  have  had  the  means  of  ascertaining  whether  the 
bill  was  for  value  or  not;  they  must  be  taken  to  have 
known  their  right,  if  it  was  not  for  value,  to  recover  against 
the  drawers ;  they  appear  to  have  been  ignorant  that  the 
drawers,  or  any  person  for  their  honour,  had  taken  up 
the  bill ;  their  forbearance^  therefore,  to  seek  reimburse- 
ment from  the  drawers,  raises  as  strong  an  inference  of 
their  consciousness  that  the  acceptance  was  for  value  as 
the  silence  of  Cox  affords  on  the  other  side«  And  now 
they  are  before  the  Court  they  might  have  shewn  the 
fact  that  it  was  not  for  value ;  they  might  have  shewn 
the  circumstances  under  which  they  obtained  the  bill 
from  Cox's  executors ;  and  yet  they  leave  us  without  any 
explanation.  Are  we,  then,  in  the  absence  of  those  who 
represent  the  drawer's  interest,  to  raise  an  inference 
iigflinst  them  in  favour  of  parties  who  might  have  given 
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farther  informatioiii  but  have  failed  so  to  do  ?    I  think        1834. 

we  ought  not ;  because  I  do  not  feel  myself  at  liberty  to         

draw  the  same  inference  from  the  conduct  of  persons    Greenwood. 
not  before  the  Court,  whom  the  party  requiring  me  to  1°  '*'«  matter 
draw  the  inference  ought  to  have  brought  before  us,  that       Baillie 
I  should  have  done  if  they  had  been  called  upon  for  an    ■"**  another, 
explanation  and  had  failed  to  give  it,  and  still  less  when 
the  party  on  whom  the  burthen  of  proof  rests  fails  to 
give  all  the  explanation  of  which  his  case  is  susceptible. 
Neither  do  I  think  that  the  mere  possession  of  the  bill 
by  the  assignees,  unexplained,  entitles  us  to  consider  them 
as  representing  the  interest  of  the  drawers,  and  to  ex- 
punge the  proof  as  upon  their  consent.    I  am,  therefore, 
of  opinion,  that  we  ought  not,  upon  tliis  evidence,  to  ex- 
punge the  proof;  and  considering  the  direction  to  refund 
the  dividend  as  merely  consequential  upon  the  direction  to 
expunge  the  proof,  the  former  order  made  upon  the  origi- 
nal petition  must  be  rescinded,  of  course  without  costs. 

The  only  remaining  question  is,  what  is  to  be  done 
with  the  original  petition  ?  there  are  three  ways  of 
disposing  of  it:  1st,  by  dismissing  it  with  costs; 
2dly,  by  dismissing  it  without  costs ;  3d]y,  by  allowing 
the  assignees  to  amend,  re*answer,  and  serve  all  parties, 
reserving  tlie  question  of  costs  until  the  merits  shall  be 
ultimately  decided.  In  looking  at  this  part  of  the  case 
I  cannot  exclude  from  my  view  the  &ct  that  the  respon- 
dent has  obtained  possession  (innocently  I  will  assume) 
of  a  considerable  sum  of  money  to  which  he  had  no  legal 
claim,  and  which  he  had  not  applied  to  the  only  purpose 
to  which,  if  rightly  received,  it  ought  to  have  been 
appropriated,  and  that  a  great  portion  of  this  money  he 
may  successfully  refuse  to  refund.  Neither  can  I  over- 
look the  circumstance,  that  the  point  upon  which  the 
case  is  now  disposed  of  was  not  set  up  by  him  as  a 
ground  of  defence  in  the  first  instance,  in  which  case 
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1834.        the  G>urt  might  have  allowed  the  petition  to  stand  over 
till    the    proper    parties   were   before  the   Court;  but 

Ex  portc 

Gaeenwood.    uie  assignees  may  have  been  misled  into  the  belief  that 

In  the  matter  ^j^^  grounds  relied  on  in  the  respondent's  affidavit  were 

Baillie       the  only  question  to  be  agitated  in  argument.    I  think, 

an  ano  er.  jj^^gygr,  that  it  is  too  late  now  to  amend  ;  and,  on  full 
consideration  of  all  the  circumstances  of  the  case,  I  am 
of  opinion  that  the  petition  ought  to  be  dismissed,  but, 
upon  the  grounds  alluded  to,  and  in  deference  to  the 
opinion  of  my  colleagues,  upon  whose  judgment,  in 
coincidence  with  my  own,  the  original  order  was  made, 
and  especially  in  deference  to  the  opinion  already 
expressed  by  the  learned  Judge  on  my  right,  I  think  it 
ought  to  be  dismissed  without  costs. 

The  original  order  was  rescinded,  and  the  petition  of 
the  assignees  dismissed. 


C.  R.       Ex  parte  SMITH.— In  the  matter  of  STR  ANGMANl 
June  5, 

1833.        Xn  this  case  a  fiat  was  issued  against  A,  on  the  petition 

Where  the  p€ti-  of  J5.,  which  was  not  opened.     Soon  after  a  fiat  issued 

tioning  creditor  ^  ^  ^ 

becomes  bank,    against  B.  himself.     An  official  assignee  had  been  ap- 

mpt  before  the  •        i         v        *>  i    /• 

fourteen  days      pomted  ,under  B.S  fiat. 

&^ha^'ilfp^,       This  was  tlie  application  of  a  creditor  of  A.  that  the 

the  Court  wiu    existing  fiat  against  A.  should  be  annulled,  and  a  new 

not  supersede       «      .  ,  . 

on  the  petition    nat  issuc  on  l)is  petition. 

of  another  ere- 

J^'U"  Mr.  Montagu  for  the  petition. 

issue  a  new  fiat. 

Mr.  Ayrton,  for  the  official  assignee  unider  B.s  fiat, 
submitted  to  any  order  the  Court  might  make. 

Per  Curiam : — The  fourteen  days  allowed  for  open- 
ing A,*s  fiat  have  not  yet  elapsed.     The  assignees  of 

7 
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B.J  when  elected,  may  proceed  with  the  fiat  against  A.  1833. 

It  is,  therefore,  doubtful,  to  say  the  least,  whether  we  ""^"^ 

have  authority  to  make  the  order  prayed.     All  we  can  Smith. 

order  is  —  Let  Smith  be  at  liberty  forthwith  to  take  ^"  '*»®  ™*"«' 

new  docket  papers  into  the  office ;  and,  if  the  present  Strangu an. 
fiat  against  A.  is  not  prosecuted,  let  Smith  be  at  liberty 
to  take  out  a  new  fiat. 


Ex  parte  MEDLEY.— In  die  matter  of  HAYD AY.  C.  R. 

1  HE  petition  stated,  that,  shortly  after  issuing  the  fiat,         1833.' 

the  petitioning  creditor  quitted  the  country,  and  that  it  The  petitioning 

was  uncertain  when  he   would   return.     That  it  was  ^unJ^.  ^nd* 

material,  and  necessary  for  the  interests  of  the  creditors,  >*  was  appre- 

^  '   bended  the 

that  a  fiat  should  be  immediately  prosecuted  against  bankrupt  would 

him ;  and  the  petitioners  were  prepared  to  issue  a  fiat,  xhe  fourteen 

The  petition  prayed,  that  the  petitioners  might  be  sub-  f^^^'^^^ 

stituted  as  petitioning  creditors,  the  present  fiat  annulled,  not  elapsed.    A 

•I  1*   ..  •  creditor  peti- 

and  a  new  fiat  issue.  tinned  to  roper- 

cede,  under- 

Mr.  MontagUf  in  support  of  the  petition,  stated  that  ta^ng^to  iiaoe 
it  was  apprehended  that  the  bankrupt  might  follow  the  But  the  Court 
petitioning  creditor ;  and  that  it  was  usual  to  make  the  ^ere. 
order  prayed,  without  prejudice  to  the  rights  of  the 
present  petitioning  creditor. 

Per  Curiam : — The  time  for  proceeding  with  the  fiat 
has  not  yet  elapsed.  In  a  few  days  it  will,  and  then  the 
petidoners  may  take  out  a  new  fiat  as  of  course. 

Application  refused,  (a) 

{a)  In  ejt  parte  Segr^,  Court  of  issued  before  the  expiration  of 

Review,  11th  December    1833,  the  fourteen  days,  he  roM^n/ing. 

the  petitioning  creditor  was  too  Mr.  Parker  for  petitioner. 

poor  to  go  on  with  the  fiat,  and  Mr.  Spence  for  petitioning  cr»> 

it  was  annulled,  and  a  new  fiat  ditor. 
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C.  R.  In  the  Matter  of  B  RECK  NELL. 

Dec.  9,  A                    rr. 

1833.  ^  PETITION  to  supersede,  with  consent  of  all  the 

All  the  creditor!  creditors,  was  presented.    They  had  all  signed  but  one, 

niperaedeu  but  "^^^  ^^^  ^  Creditor  for  £2  14«.  Ad. J  and  wtis  at  Malta. 

^^Ja^oj  Her  solicitor  had  signed,  but  without  authority, 

who  was  abroad.  The  Supersedeas  was  allowed,  on  depositing  with  the 

depositing  that  r^istrar  the  £2  14tf.  4{/.,  with  interest  at  5/.  per  cent, 

sum  with  the  together  with  a  sum  to  cover  the  creditor's  expences  on 

registrar,  and  a  ^                                                                                          '^ 

sum  to  meet  taking  the  money  out  of  Court. 

the  cixpenoe  of 
taking  it  out 
of  Court 


C.  R.  Ex  parte  TULL.— In  the  matter  of  DAVIS. 

2)ec.O. 

1833.         I  jjjjg  y^Qg  1^  petition  by  a  creditor  residing  in  America. 

fo^tJ^urilrfor  '^^  P™y®^  "^^  ^^^  *®  payment  of  a  dividend. 

costs  is  strictit-        Mr.  Montogti,  on  behalf  of  the  assignees,  applied  for 

timi  Juris*    Ex- 

amininga  wit^    Security  for  costs.     He  Stated  the  order  of  12th  August 
2^^on^^     1809,  requiring  signature  to  the  petition  by  the  peti-^ 
as  to  the  matter  tioner,  except  in  cases  of  partnership,  or  absence  from 

of  the  petition,  '  .       ,      /.  /.     i  .  i 

and  an  appHca-  the  kingdom ;  in  the  former  of  which  cases  the  signature 
Court  thiu  the  ^^  ^"®  ^^  ^^^  parties  is  to  be  deemed  sufficient,  and  in 
"8'*^'*"  "*y  the  latter  case  the  petition  is  to  be  signed  by  the  person 
hearing  with  presenting  the  same  on  behalf  of  the  person  so  abroad, 
don,  u  a  wilder  I^  ^^^  present  case  the  petition  had  been  signed  by 
of  the  right.       ^j^g  agent  on  behalf  of  the  petitioner*     With  respect, 

however,  to  the  responsibility  of  the  solicitor  signing, 
doubt  was  entertained,  as  it  had  been  decided,  in 
ex  parte  Titiey,  2  Sose,  83,  and  ex  parte  Cadley^  1  Mont. 
352,  that  no  responsibility  for  costs  attached  upon  ,the 
attesting  solicitor,  but  that  it  was  confined  to  the  pro- 
priety of  the  petition.  Mr.  Montagu  added,  that  this 
application  was  made  within  the  rule  of  practice  in 
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similar  cases  in  the  courts  of  common  law  and  of  equity,         1833. 
in  both  of  which  courts  the  rule  is.  that  an  application       _ 

.    *^  Ex  parte 

for  security  for  costs  from  a  petitioner  abroad  is  a  matter        Tull. 

of  course,  if  made  before  any  proceeding  by  the  defen-  *"  ^"®  matter 
dant ;  and  that,  in  the  present  case,  there  had  not  been        Davis. 
any  proceeding. 

Mr.  Stewart,  for  the  petitioner,  admitted  the  rule  to 
be  as  stated  by  Mr.  Montagu,  but  said  that,  in  the 
present  case,  there  had  been  a  proceeding,  the  assignees 
having  examined,  before  the  commissioner,  a  witness  with 
respect  to  the  petition,  and  had  this  day  made  an  appli- 
cation to  the  Court  to  compel  the  r^istrar  to  attend  at 
the  hearing  with  the  examination. 

And  of  this  opinion  was  the  Court,  who  said  that 
requiring  a  security  for  costs  was  strictissimi  Juris;  and 
that  the  examination,  and  the  application  this  day  as  to 
the  registrar's  attendance,  were  to  be  considered  as  a 
proceeding. 

Dismissed  with  costs. 


1  HIS  was  a  petition  by  the  pledgee  of  policies  of 


In  the  matter  of  SKINNER.  C-  R- 

Juli/S, 

1833. 

On  the  sde  of 

insurance,  praying  a  sale,  and  leave  to  bid.  property 

pledged,  the 
assignees  cannot 

Mr.   Swanston,  for  the  assignees,  stated  they  were  JUJ®;*J"*^'^*^ 
desirous  of  being  allowed  to  fix  a  reserved  bidding. 


bidding. 


Mr.  Montagu  for  the  petitioner: — Applications  by 
assignees  for  reserved  biddings  are  often  made,  but  con- 
stantly refused,  as  was  the  case  in  Sir  George  Ducketfs 
Vol.  I.  G 
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1833.       bankruptcy,  where  the  property  to  be  sold  was  of  very 

;  irreat  value.    Allowing  a  reserved  bidding  would  enable 

In  the  matter  ^  .  ®  .         "* 

of  the  assignees  to  prevent  a  sale  by  fixing  an  unreasonable 

Skjnnsb.      gyjjj^     Moreover,  assignees  have  no  right  to  interfere 
with  a  mortgagee  or  pledgee,  except  to  redeem. 

Per  Curiam  : — We  cannot  permit  assignees  to  have 
a  mere  reserved  bidding.  If  they  desire  actually  to  bid 
for  this  property,  they  may  have  permission ;  but  then 
they  must  recollect  that  the  property  may  be  knocked 
down  to  them  like  any  other  bidder. 

Reserved  bidding  refused. 


of  the  Court. 


C.  R.  Ex  parte  ASHLEY.  —  In  the  matter  of  BELL. 

Bee.  9^  10,    rp 

1833.         -''  ^^"^  ^^^  ^  petition  by  the  assignees  to  rescind  a  sale 

The  Court  will  of  mortgaged  property  sold  under  the  fiat,  for  which  the 
purc^'by*the  mortgagee  had  bid  and  become  the  purchaser,  without 
mortgagee,  be-    previous  leave  of  the  Court. 

cause  he  bid 

without  leave  The  facts  of  the  case  are  as  follow:    Part  of  the 

bankrupt's  real  property  was  mortgaged  to  Dixon  for  a 
term  of  one  thousand  years  to  secure  5,000/1,  which  the 
commissioners,  upon  the  application  of  Dtoxm,  ordered 
to  be  put  up  to  sale  in  the  usual  manner.  Where- 
upon the  assignees  agreed  with  Dixon  that  tlie  fee 
simple  of  the  premises  should  be  sold  instead  of  the 
term  only.  The  assignees  wished  to  have  a  reserved 
bidding,  but  Dixon  refused  to  agree  thereto.  At  the 
sale  the  premises  were  knocked  down  to  the  agent  of 
Dixoti  for  4,400/.  The  assignees  refused  to  confirm 
the  sale,  and  gave  notice  to  Dixon  that  they  would  pay 

14 
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oflf  th^  principal  and  interest,  which  he  refused  to  accept,        1833. 
unless  they  would  pay  the  auctioneer's  charges,  the  costs       -, 
of  obtaining  the  order  for  sale,  and  the  costs  and  ex-       Ashley. 
pences  of  his  solicitor  in  coming  up  to  London,  and    °  '  e^matttr 
attending  the  sale,  &c.  Bell. 

The  petition  prayed,  that  the  contract  of  purchase 
might  be  rescinded  and  given  up ;  and  that,  upon  pay- 
ment to  Dixon  of  the  balance  of  principal  and  interest, 
he  might  be  ordered  to  surrender  or  convey  the  mort« 
gaged  premises  to  the  assignees ;  and  that  Diaxm  might 
be  ordered  to  pay  all  costs* 

Mr.  Swanston  and  Mr.  Bethdl  for  the  petition  :— 
The  sale  must  be  set  aside,  the  mortgagee  having 
bid  without  previous  leave  of  the  Court,  ex  parte 
Hamnumdj  Buch^  464.  The  practice  of  obtaining 
leave  is  founded  on  very  good  reason ;  for  if  the  mort- 
gaged estate  sells  for  more  than  the  mortgage  money, 
the  mortgagee,  being,  as  to  the  surplus,  a  trustee  for 
the  mortgagor,  is  bound  to  obtain  the  highest' possible 
price,  in  order  that  there  may  be  a  surplus ;  while, 
as  a  purchaser^  he  of  course  will  endeavour  to  pay  as 
litde  as  possible.  If  he  had  a  power  of  sale  he  could  not 
buy  of  himself;  and  what  difiTerence  in  this  respect  is 
there  between  a  power  of  sale  by  agreement  of  the  par- 
ties and  by  order  of  the  commissioners  ? 

By  the  established  course  of  practice  of  obtaining 
orders  to  bid  on  the  one  side,  atid  by  the  absence  of  all 
authority  for  a  contrary  course  on  the  other,  it  has  be- 
come a  rule  that  a  mortgagee  can  never,  without  leave, 
become  a  purchaser  in  bankruptcy  when  he  has  obtained 
an  order  for  sale.  It  is  a  rule  in  equity,  that  no  person 
shall  bid,  without  leave,  at  a  sale  of  property  in  the 
produce  of  which  he  is  interested.  And  this  rule  is  so 
strict  as  to  extend  to  cases  to  which  the  reason  does  not 
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1883.       reach,  so  that  the  guardian  cannot  purchase  the  estate 
of  the  infant. 

Ex  parte 

In  the  matter      ^^*  Montagu  and  Mr.  Anderdon  for  the  mortgagee 
of  were  stopped  by  the  Court. 


Bell, 


The  Chief  Judge  : — 

There  is  nothing  stated,  either  in  the  petition  or 
affidavits,  to  induce  the  Court  to  think  that  there  has 
been  any  such  improprie^  of  conduct  on  the  part  of 
this  mortgagee  as  to  call  upon  us  to  rescind  the  sale. 

The  charges  and  objections  are — 

1st.  He  bid  without  the  previous  order  of  the  Court, 
with  some  unfair  intentions. 

2d.  That  he  thereby  obtained  an  unfair  advantage. 

If  the  second  charge  had  been  made  out,  that  is,  if 
the  mortgagee  had  been  guilty  of  unfair  conduct,  and 
had  thereby  obtained  an  unfair  advantage,  I  would  have 
rescinded  the  sale. 

As  to  the  first  charge,  what  is  advanced  in  its 
support? 

1st.  That  he  did  not  obtain  leave. 

2d.  That  he  did  not  assent  to  the  assignees  having  a 
reserved  bidding,  (a) 

Sd.  That  he  employed  another  to  bid  on  his  behalf. 

Neither  the  second  nor  the  third  objections  are 
enough  to  induce  me  to  rescind  the  sale. 

As  to  the  first,  that  he  did  not  previously  obtiun  leave, 
it  is  certfdnly  stated  iii  all  the  books  of  practice,  and 
confirmed  by  numerous  cases,  that  the  practice  is  to 
obtain  a  previous  order ;    but  in  all  those  books  tlie 

{a)  See  re  Sianner,  ante  page  purchase ;  but  if,  instead  of  in- 

81.    If  the  assignees  buy  in  the  sisting  on  his  right,  he  apply  for 

mortgaged  premises  upon  a  re-  a  re-sale,  he  waives  his  right,  ex 

served  bidding,  it  seems  that  the  parte  Baldock^  S  Dea.  <^  Ch»  60. 
mortgagee  may  hold  them  to  the 
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statement  is  accompanied  by  an  expression  of  doubt  as        1833. 
to  its  necessity.    And  the  reason  of  the  doubt  of  the        *'"~' 
Vice-Chancellor  in  ex  parte  Hammond^  Buck^  464,  was,       Ashley. 
because  out  of  bankruptcy  it  was  not  necessary ;  besides  '"  the  matter 
which,  in  that  case  the  application  was  on  behalf  of  the        Bklu 
mortgagee. 

It  is  quite  clear  that  out  of  bankruptcy  it  is  .  no 
objection  to  title  that  a  mortgagee  has  become  a  pur- 
chaser. And  no  principle  can  be  stated  as  the  foun- 
dation of  the  practice  in  bankruptcy,  except  that  Sir 
Edward  Sugden,  in  his  work  on  Vendors  and  Purchasers, 
states,  that  it  may  be  said  he  could  not  be  both  vendor 
and  purchaser  without  leave  of  the  Court.  But  that 
ground  is  not  enough  to  induce  me  to  set  aside  the  sale, 
although  it  may  be  enough  to  induce  us  to  refuse  our 
assistance  when  he  comes  here  for  specific  performance, 
by  calling  on  the  assignees  to  convey  to  him,  or  goes 
before  the  commissioner  to  prove  for  the  balance. 

The  rule  requiring  the  mortgagee  to  procure  an  order 
to  bid,  if  it  exist  at  all,  is  merely  technical,  otherwise 
the  Court  would  not  grant  orders  for  that  purpose  so 
very  readily  as  they  do.  In  this  case  he  bought  the  fee, 
and  not  his  mortgage  term  ;  his  title  did  not  enable  him 
to  set  up  the  fee  for  sale. 

Sir  John  Cross : — 

The  petitioners  complain  of  an  irregularity  only: 
they  do  not  come  to  set  aside  the  sale  merely  because 
the  mortgagee  purchased,  but  because  it  was  so  very 
usual  to  obtain  leave  to  bid  that  not  doing  so  amounted 
to  a  most  irregular  deviation  from  the  usual  practice.  I 
do  not  impute  any  fraud  to  Dixon^  but  the  eflPect  of  this 
irregularity  is  that  he  gains  700/.  It  has  been  stated 
that  Dixon  might  abandon  the  order  for  sale,  and  stand 
upon  hb  rights  as  mortgagee ;  but  I  do  not  conceive  hQ 
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1833.       could  do  so,  without  the  assent  of  the  assignees^  after  so 

much  has  been  done  under  it. 

AsiujsY.  "^'^  ^^  ^^^^  place    under  unusual,  and,  in  mj 

III  the  matter  opinion,  irregular  circumstances ;  the  result  is,  a  gain  of 
Bell.        700/.  to  Dixon;  my  opinion,  therefore,  is,  that  the  sale 
ought  to  be  set  aside ;  not  on  any  abstract  principles, 
but  because  justice  requires  it  to  be  done  in  this  parti- 
cular case. 

Sir  George  Base : — 

When  mortgages  are  sold  under  an  order  of  the  com- 
missionei-s,  it  is  not  the  mortgagee,  but  the  assignees 
who  sell,  (a)  The  fact  that  orders  to  bid  are  usually 
obtained  only  shows  that  some  doubts  existed  which 
rendered  it  prudent.  In  the  present  case  it  would  have 
saved  a  petition.  No  doubt  the  practice  has  been  to  ob- 
tain an  order.  But  who  ever  doubted  that  a  mortgagee 
might  purchase  without  ?  If  the  parties  had  continued 
solvent,  Dixon  could  clearly  have  taken  a  conveyance  of 
the  equity  of  redemption,  or  a  release  of  all  the  right  of 
the  mortgagor.  If  there  were  any  such  principles  or 
reasons  preventing  mortgagees  purchasing  as  those 
which  prevent  trustees  or  solicitors,  the  Courts  would 

(a)  It  was  formerly  supposed  tually  a  general  order  to  preTent 

that  upon  the  sale  of  a  legal  a  petition    in   every  particular 

mortgage,  the  solicitor  of   the  case. 

mortgagee  conducted  the  sale,  The  assignees  conduct  the  sale 

5Qe  I  Mont.  ^' Gregg*  96;  Imtthu  of   an    equitable  mortgage,  ex 

question    being   agitated    some  parte  Smith,  2  Dea,  i  Ch.  60. 

years  ago,   Mr.  Montagu  said.  When    mortgaged   property    is 

that  he  would  inquire    at  the  sold,  and  the  same  solicitor  is 

bankrupt  office,  and  the  petition  concerned  for  the  assignees  and 

stood  o?er  until  after  the  In*  the  mortgagee,  a  separate  soli- 

quiry.    The  result  of  which  was,  citor  should  be  appointed  for  the 

that  the  assignees  conducted  the  purposes  of  the  sale.    Ex  parte 

sale,  as  the  mortgagee  acts  under  Rolfe  and  Milne,  1  jD.<J-  C  77. 
the  general  order,  which  is  vir« 
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have  acted  very  unadvisedly  in  granting  orders  to  bid        1833. 
with  the  facility  they  have,  it  being  done  almost  quite  of      _ 
course.     But  even   supposing  that  it  could  be  now       Ashley. 
shown,  for  the  firet  time,  that  the  law  was  otherwise,  it  ^"  the^matter 
would  be  too  much  to  call  on  this  Court,  on  a  petition         Bell. 
in  bankruptcy,  to  decide  against  the  validity  of  such 
purchases,  when  our  decision  might  have  a  most  impor- 
tant effect  upon  title  throughout  the  whole  kingdom. 

This  petition  appears  to  me  altogether  irregular  as  to 
the  relief  it  prays.  If  the  mortgagee  carried  his  order 
for  sale  into  eiFect  improperly,  this  Court  might  in- 
terfere ;  but  how  ? 

This  petition  prays  the  Court  to  rescind  the  sale ;  but 
it  does  not  follow  that  would  be  done,  even  if  we  were  of 
opinion  the  mortgagee  had  acted  improperly  in  pur- 
chasing. In  those  cases  where  the  Court  interferes  the 
sale  is  never  set  aside  in  the  first  instance,  but  a  re-sale 
18  ordered,  and  the  first  purchaser  is  held  to  his  bargain, 
unless  a  better  price  is  obtained  on  the  second  sale,  (a) 
But  it  is  doubtful  whether  we  could  order  a  re-sale  in  this 
case.  All  the  assignees  could  do  would  be  to  rescind  the 
order,  which  is  now  Jimctus  officio,  and  cannot  be  en- 
forced a  second  time  against  the  mortgagee. 

Concerning  the  second  branch  of  the  prayer,  this 
Court  has  no  more  jurisdiction  to  order  the  redemption 
of  a  mortgage  than  it  has  to  entertain  a  criminal 
question.  If  the  mortgagee  came  here  to  compel  the 
assignees  to  convey  to  him,  then  indeed  would  properly 
arise  the  question,  whether  they  might  set  up  his  pur- 
chasing without  an  order  as  a  defence.  But  this  appli- 
cation is  similar  to  one  that  the  contract  should  be 
delivered  up  to  the  assignees,  which  is  far  too  much  for 
them  to  demand. 

If  there  exist   in   the  profession  an  opinion  that  a 

(a)  JSU  parte  Rei^noids^  5  Va,  707.     Ejf  parte  Lacey^  6  Veu  625, 
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* 

1833.       mortgagee  may  safely  purchase,  it  ought  to  be  under- 

stood  that  nothing  which  now  falls  from  the  C!ourt  is 

Ashley  intended  to  shake  that  opinion.  But,  on  the  other  hand. 
In  the  matter  there  certainly  is  a  practice  that  mortgagees  should 
Bell.  procure  an  order  to  bid ;  and  I  would  not,  incidentally, 
on  a  petition  of  this  sort,  make  any  order,  or  deliver  any 
judgment,  to  interfere  one  way  or  the  other  with  such 
practice,  which  no  doubt  is  a  prudent  one.  The  cir-« 
cumstanoes  of  this  case  are  not  such  as  to  authorize  the 
Court  to  set  aside  the  sale ;  and  we  only  declare  such 
to  be  our  opinion  when  we  declare  that  thb  petition  must 
be  dismissed. 

Costs  reserved.     Parties  to  endeavour  to  setde  them 

out  of  Court,  (a) 

-  ■  ■  11  IP 

(a)  In  a  note  to  1  Madd,  148.  made,  as  was  the  case  in  the 

is  the   following: — ''The   re-  estate  called  Cannons,  purchased 

porter  has  a  short  note  of  a  case  by   your   Honour;    and    there 

in  Hilary  term  ISOG,  in  which  it  seems  to  be  no  reason  why  such 

was  decided,  that  under  an  order  an   application   should    not    be 

in  bankruptcy  for  the  sale  of  a  made  in  bankruptcy.    Mr.  Agar^ 

mortgaged  estate,  the  mortgagee  for  the  assignees,  did  not  object, 

may  become  the  purchaser,  and  And  the  Vice  Chancellor  said, 

come  in,  under  the  commission,  There  can  be  no  objection  to 

for  so  much  of  the  mortgage  this  person  being  a  bidder.    It  is 

money  as  was  not  raised  by  the  for  the  interest  of  the  estate  that 

sale."  there  should  be  as  many  bidders 

The  next  case  is   ex  parte  as   possible.     Petition  granted. 

Marsh,  1  Madd.  H8.  a.d.  1815.  Costs  out  of  the  estate. 

There  Mr.  Cooke  stated  that  there        The  next  case  is  ex  parte  Du 

was  no  express  decision  that  a  Cane,  Buck,  18.  a.d.  1816.    It 

mortgagee  cannot  purchase  the  was  contended,  on  behalf  of  the 

mortgaged  estate  *  ;    but   some  petition,  by  Mr.  Harl^  that  orders 

doubts  having  been  expressed,  it  of  the  nature  prayed  were  made 

was  thought  prudent  to  apply  for  every  day,  as  they  were  mani- 

the  present  order.  In  causes  such  festly  for  the  benefit  of  the  bank- 

an  oi  der  has    frequently    been  rupt's  estate,  and  prevented  the 

^    property  from  being  sold  at  an 
♦    Qu.    "Without    an    order"     *     *       ,  ^,     „ 

...  ^  undervalue.    Mr.  Roolt  opposed 
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Ex  parte  DAVIS.— In  the  matter  of  HAGLEY.  c.  R. 

A  MORTGAGEE  with  a  power  of  sale  had  himself  ^Jg3 
put  up  the  premises  for  sale  under  the  power,  and  now  ^  mortirairee 
applied  to  the  Court  for  leave  to  bid.  ^ith  a  power  of 

sale  himself  put 
u»      ▼>•  r      J    /•       i^    .        •  •  up  the  premises 

Mr.  Bichards  for  the  petitioner.  for  sale,  and 

then  applied  for 

Mr.  Stewart  for  the  assignees.  jHldd,*he**wuld 


not  be  per* 


the  petition,  on  the  ground  that  Mr.  Preston^   as    amkut   curus^  b^^^^^the 

the  Court  would  not  suffer  a  stated  the  general  understanding  power,  and  had 

party  who  was,  in  fact,  the  vendor  of  the  profession  to  be,  that  it  **>«  property 

p    .  _^  .  .  -       .  ■oW  under  the 

OX  the  property,  to  become  the  was  necessary  for  the  mortgagee  order  of  the 

purtbaser,  because,  as  such,  he  to  apply  to  the  Court  for  liberty  oommissioiMrs. 

would  have  an  interest  in  de-  to  bid  at  the  sale.   And  the  cases 

predating  its  value.    The  Vice  of  ex  parte  Du  Cane  and  ex  parte 

Chancellor    said.  In    all    these  Manh  having  been  mentioned, 

cases,  where  it  is  necessary  to  the  order  was  made  as  prayed, 

apply  to  the  Court  for  leave  to  the  petitioner  paying  the  costs  of 

become  a  purchaser,  there  must  the  application,  and  the  assignees 

be  a  possibility  of  some  conflict-  consenting. 

ing  interest,  otherwise  the  appli-        Ex  parte  Hodton^  \  GL  £^J,\2, 

cation   would  be    unnecessary,  a  j).  1821.    The  Vice  Chancellor 

And  the  order  was  made.  said.  The  mortgagee  might  bid  if 

In  this  case  the  Vice  Chan-  the  sale  were  before  the  commis- 

cellor  appears  to  have  been  of  sioners,  and  conducted  by  the 

opinion,  that  the  order  was  only  assignees, 
necessary  when  there  was  a  pos-        In  ex  parte  Robinson^  Mont,  4* 

sibility  of  some  conflicting  in-  Mae»  261.  a.d.  1829,  the  Vice 

teresti  Chancellor  said,  I  am  informed 

The  next  case  is  ex  parte  Ham"  that  the  ordinary  practice  at  the 

mondf  Buck,  464, a.d.  1 820,  where  bankrupt  ofiice  is  to  draw  up  the 

the  Vice    Chancellor   said,   he  order,  directing  the  costs  to  be 

doubted  the  necessityof  presenting  paid  by  the  mortgagee,  who  ap- 

petitions  in  cases  of  this  nature ;  plies  to  the  Court  for  permission 

for,  as  it  was  always  competent  to  to  bid ;  and  I  think  this,  which  is 

a  mortgagee  to  purchase  from  the  usual  rule,  the  most  proper 

the  mortgagor  the  equity  of  re*  one. 

demption,  it  did  not  appear  to        Where  the  assignees  consent, 

him  that  the  bankruptcy  made  the   costs  of   the  petition   for 

any  difierence  in    this   respect,  leave  to  bid  may  be  paid  out  of 


90  CASES  IN  BANKRUPTCY. 

1833.  Per  Ctariam  .— 

'—'  A  mortgagee  with  a  power  of  sale  cannot  be  per- 

Davis.        mitted  to  bid,  unless  he  waives  his  power  of  sale^  comes 

In  the  matter  j^  under  the  fiat,  and  has  the  premises  put  up  for  sale 

Haglby.      under  the  order  of  the  commissioners,  when  the  assignees 

will  have  the  conduct  of  the  sale. 

Dismissed  with  costs,  (u) 


the  proceeds  of  sale.    Ex  parte  therefore,  only  be  for  want  of  a 

Satf  4t  Mont,  364.  S.  C.  1  Dea.  t  better  purchaser  that  the  mort- 

Ch,  32.  A.D.  1831.  gagor  can  be  compelled  to  sell  to 

The  general  rule  is,  that  where  the  mortgagee.    But  courts  view 

a  mortgagee  applies  for  leave  to  transactions  even  of  that  sort  be- 

bid  he  must  pay  the  costs  of  the  tween  mortgagor  and  mortgagee 

petition,   unless    the    assignees  with  considerable  jealousy,  and 

should  consent  otherwise.    Ex  will  set  aside  sales  of  the  equity 

parte  WUliamt,  1  Iha.  4*  Ch,  489.  of  redemption  where  by  the  in- 

A  J).  1832.  fiuence  of  his  incumbrance  the 

In  WeM  V.  Rorke^  S  Sch.  i  mortgagee  has  purchased  for  less 

Lef,  661,  on  a  question  whether  than  others  would  have  given, 

a  lease  from  a  mortgagor  to  a  and  there  were  circumstances  of 

mortgagee   could    stand.    Lord  misconduct  in  his  obtaining  the 

Redetdale  says  (p.  673),  Another  purchase, 

objection  was,  that  this  decision  In  ex  parte  Hodson,  1  GL     J, 

may  tend  to  impeach  dealings  be-  18.  aoi  1821,  the  mortgagee  had 

tween  mortgagor  and  mortgagee  a  power  of  sale,  but  was  allowed 

for  a  sale  of  the  equity  of  re*  nevertheless  to  waive  the  power, 

demption.    But  to  this  a  good  and  come  in  under  the  commis- 

answer  was  given    at  the  bar.  sion,  and  have  his  mortgage  sold 

The  cases  are  totally  different ;  as  usual ;  in  which  case  he  was 

the  parties  stand  in  a  different  allowed  to  bid. 

relation.  If  there  be  two  persons  In  ex  parte  Dam^  ante  p.  89, 

ready  to  purchase,  the  mortgagee  the  Court  refused  a  mortgagee,^ 

and  auother,the  mortgagor  stands  selling  under  a  power  of  sale, 

equally  between  them ;  and  if  leave  to  bid,  unless  he  waived  the 

the  mortgagee  should  refuse  to  power,  and  came  in  under  the 

convey  to  another  person,  the  commission, 
mortgagor  can  compel  him,  by 

applying  the  purchase  money  to  (a)   Ex  parte  Hodton,  I  67.  S^ 

pay  off  the  mortgage.    It  can,  J.  12.  svpra  in  this  page. 


CASES  IN  BANKRUPTCY.  91 


Ex  parte  CLEGG.— In  the  matter  of  DOUGLASS.        C.  R. 

December^ 

1  HE  petition  in  this  case  stated  that  there  were  cross        It$33. 
acceptances  between   the  petitioners  and  the  bankrupt,  aJ'ofwi'JIII^p- 
that  the  bankrupt's  were  dishonoured,  and  a  fiat  having  tances,  and  the 

\  ^    right  of  set  off 

issued  against  him,  the  petitioners  refused  to  pay  the  dear,  the  Court 

bill  which  they  had  given  the  bankrupt,  insisting  on  their  ^l^'^l^'' 

right  to  set  off,  whereupon  the  assignees  commenced  an  bringing  an 

action  against  them  on  the  bill.     The  prayer  was,  that 

the  petitioners  might  be  declared  entitled  to  their  set  off, 

and  the  assignees  restrained  from  proceeding  in  the 

action. 

Mr.  Staawfion  and  Mr.  K,  Parker  for  the  petition  were 
stopped  by  the  Court. 

Mr.  Twiss  and  Mr.  Sogers  for  the  respondents : — 
The  remedy  in  tliis  case,  if  any,  is  by  set  off  at  law. 
Injunctions  are  only  granted  where  there  is  an  equitable 
defence,  though  not  a  legal  one.  {a)  The  only  case  in 
which  such  an  injunction  was  ever  granted  is  ex  parte 
Minneit^  1  Bosef  395,  the  ground  there  being  that  the 
commissioners  had  actually  found  that  a  balance  was 
due  from  the  person  bringing  the  action. 

The  Chief  Judge  : — There  is  no  doubt  that  any 
party  has  a  right  to  come  into  this  Court  for  relief 


{a)  Equity  grants  relief  in  all  a  set  off  in  law  and  in  equity, 

cases  where  there  b  an  equitable  ex  parte  Flinty  1  Swantt,  35.    If 

but  not  a  legal  set  off,  Jamet  y.  a  party  neglect  to  plead  a  set  off 

Ktffouery  5  Vet.  108.    But  it  has  at  law,  he    cannot    afterwards 

been  sud,  that  there  is  not  any  come  to  equity  for  relief.    Ex 

difference  in  bankruptcy  between  parte  Ross,  Buck,  1 27. 


92  CASES  IN  BANKRUPTCY. 

]  833.  ^     against  the  assignees,  in  respect  of  all  acts  done  by 
"  them  as  such.     This  is  the  irround  of  the  interposition 

Ex  parte  ,  ^  '^ 

Clegg.        of  the  Court  in  the  case  of  short  bills.     The  question 
In  the^niatter  ^f  ^^^^^  should  stand  over,  because  it   is  possible  to 

Douglass,  conceive  that  the  conduct  of  the  assignees  in  bringing 
this  action  has  been  so  improper  as  to  require  that  tliey 
should  pay  costs  personally,  though  I  do  not  pretend  to 
anticipate  such  a  result.  The  action  must  be  stayed  in 
the  meanwhile. 

Sir  John  Cross :  —  This  is  a  petition  to  restrain 
the  assignees  from  an  improvident  expenditure  of  the 
estate  in  pursuing  an  action,  in  a  case  where  set  off 
must  succeed  at  law.     I  think  the  injunction  ought  to 

go- 
Sir  George  Hose:  —  I  apprehend  there  can  be  no 
question  but  that  these  bills  may  be  set  off  at  law,  and 
that  the  action  must  be  stayed.  The  only  question  is, 
who  is  to  pay  the  costs  of  this  petition.  In  order  to 
decide  that,  we  must  ascertain  what  were  the  motived  of 
the  assignees  in  bringing  an  action,  when  they  might 
have  called  the  petitioners  before  the  commissioners, 
who  would  have  taken  the  account,  and  have  stated  the 
balance,  on  whichsoever  side  it  might  be.  We  must, 
therefore,  send  this  case  to  the  commissioners,  to  pursue 
an  inquiry  relative  to  these  questions.  But  nothing 
that,  can  be  supposed  to  arise  in  the  course  of  such 
inquiry  can  prevent  the  injunction  going  in  the  mean 
time. 

Injunction  to  stay  action  granted.  An  inquiry  to  be 
prosecuted  before  the  commissioners.  Costs  to  stand 
over. 
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Ex  parte  LUCAS. — In  the  matter  of  OLDHAM.  C.  R. 

Dec.  11, 
In  1829  Oldham  agreed  to  lease  certain  premises  to        1833. 

Edgej  who    thereupon    entered    into    possession.     In  Jf^d*^*!*^ 
Manch  1831  a  commission  issued  against  Oldham^  and  and  lenee  both 
in  July  1831  a  commission  issued  against  Edge,    The  nipt,  and  the 
assignees  of  Edge  entered    upon   the    premises,   and  ^^^^^ 
elected  to  take  the  agreement,  whereon  a  draft  lease  it  teems  the 

_.  Court  have  not 

was  tendered  them  by  the  assignees  of  Oldham,  con-  jurisdiction  to 
taining  a  covenant  not  to  assign,  which  they  refused  to  !^^[^i2ce  ^ 
execute.  ,      ' —    ^ 

In  this  case  the 

This  was  a  petition  by  the  assignees  of  Oldham,  pray-  Court  refused 
ing  that  the  assignees  of  Edge  might  be  ordered  to  ^  *"***  *'** 
execute  the  lease. 

"iir.  Swanstan  having  read  the  petition.  Sir  George 
Base  said.  The  questions  were, 

1st.  Whether  the  assignees  agreed  to  accept  the 

lease? 
2d.  Whether  there  be  jurisdiction  over  the  assig- 
nees? 

3d.  Whether,  if  there  be,  this  Court  will  enforce 
specific  performance  ? 

Mr.  Swanston  and  Mr.  Geldart :  — 

Assuming  the  fact  that  the  assignees  agreed  to  accept 
the  lease,  the  question  is  as  to  the  power  of  this  Court 
to  enforce  specific  performance ;  a  power  which  it  is  in 
the  discretion  of  courts  of  equity  to  exercise  or  not. 
But  this  discretion  is  not  arbitrary,  being  guided  by  the 
.  rircumstance  whether  or  not  damages  would  be  an 
adequate  compensation;  and  the  only  qualification  of 
the  rule  is,  that  parties  coming  to  equity  for  specific 
performance  must  themselves  do  equity ;  so  that  if  there 
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1833.       be  any  circumstances  of  fraud  the  Court  may  refuse  to 
•"~"        interfere ;  but  its  discretion  is  bounded  by  such  circum- 

Mx  parte  , 

Lucas.        Stances,  and  where  they  are  wanting  the  Court  is  bound 
In  the  matter  j^y  ^y^^y  j-^jg  ^  interfere.     As  there  is  no  want  of 

Oldham,  equity  in  this  case,  the  only  quesdon  is,  whether  the 
Court  has  power  to  interfere,  which  it  has,  both  the 
parties  being  bankrupt  (a) 

Formerly,  when  bankruptcy  petitions  were  heard  before 
the  Lord  Chancellor,  the  Court,  on  all  occasions  where 
it  was  practicable,  shifted  cases  over  from  its  jurisdiction 
in  bankruptcy,  to  its  more  enlarged  jurisdiction  as  a 
court  of  equity. 

The  distinction  between  equity  and  bankruptcy  con- 
sisted in  this,  that  in  bankruptcy, 

1st.  The  evidence  was  on  affidavits ; 

2d.  There  was  no  appeal ; 

3d.  There  was  less  deliberation  than  in  equity. 

None  of  these  reasons  now  apply. 

[Sir  George  Soee: — In  the  proposed  lease  the  assignees 
would  be  personally  liable,  and  not  merely  as  assignees ; 
what  jurisdiction  then  have  we  over  them  ?  Erskincy 
C.  J. :  If  assignees  take  a  lease  under  ordinary  circum* 
stances,  they  are  only  liable  while  they  keep  it:  they 
may  assign,  and  get  rid  of  that  liability.  (6)  If  they 
were  compelled  in  this  case  to  sign  the  lease,  and  be- 
come personally  liable,  assignees  would  never  adopt 
agreements  for  leases,  however  beneficial.] 

In  fact  they  have  adopted  this  lease,  and  the  liabilities 

(a)  See  cm  parte    Edwards,  charge    themselves.      Otuiow  v. 

1  Atk,  100.  Corrie,  S  Madd.  330.    See  loiiie 

{b)  If  assignees  accept  a  lease,  observations  by  Sir  jS!.  Ramlly 

for  the  purpose,  as  it  seems,  of  as  to  the  act  called  his  act.    The 

discharging   the   bankrupt,   they  part  which  is  in  italics  is  an  in- 

may,   it   has   been  determined,  Terence  from  the  case,  which,  as  it 

aarign  it  to  a  beggar,  and  dis<  may  not  be  correct,  is  in  italics. 
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consequent   thereto  are  the  result  of  such  adoption,         1833. 
which  was  in  their  own  election.  „ 

£x  parte 

In  ex  parte  FectoTy  Buck^  429,  Lord  Eldon  ordered        Lucas. 
the  assignees  to  repay  a  deposit  to  a  purchaser,  even       the^  matter 
after  the  comnxission  had  been  superseded.     In  ex  parte      Oldham. 
Gmildj  1  GL  ^J.  231,  the  Court  compelled  a  purchaser 
of  part  of  the   bankrupt's  property  to  complete  his 
purchase.     In  that  case  the  Court  exercised  jurisdiction 
for  specific    performance    as   fully  as    any    court    of 
equitjr  could   do.     There  the  party  was  a  purchaser; 
here  the  parties  are  assignees,   which  makes  a  much 
stronger  case  for  the  interference  of  the  Court.     In 
ex  parte  Tom/dnsy  Sugd.  V.  &  P.,  App.  xi..  Lord  Eldon 
deci*eed  specific  performance  against  the  assignees,  they 
having  appointed  puffers  to  bid  for  a  mortgaged  estate 
sold  under  the  order  of  the  commissioners,  and  two  lots 
being  knocked  down  to  them. 

[The  Chief  Judoe: — That  case  goes  no  further 
than  this,  that  assignees  are  bound  to  indemnify  the 
estate  from  the  consequences  of  their  acts.] 

As  to  their  personal  liability  on  actions  by  landlords 
for  rent  on  leases  which  they  have  elected  to  take,  the 
smallness  or  total  want  of  assets  would  be  no  answer ; 
they  must  personally  pay  the  rent,  if  there  be  no  assets. 

In  the  very  important  case  of  ex  parte  CowaUj 
3B.  ^  Aid*  123,  the  Judges  defined  their  opinion  of 
what  was  the  jurisdiction  of  the  Lord  Chancellor  in 
bankruptcy.  Lord  Tenterdm  says,  <<  A  petition  in 
bankruptcy  is  /eMinum  remediunif  and  it  contributes 
not  less  to  the  saving  of  expence  than  the  saving  of 
time.  The  proceeding  under  the  commission  operates 
by  way  of  sudden  seizure  of  property  belonging  or  sup- 
posed to  belong  to  a  bankrupt.  A  process  so  speedy 
and  sununary  requires  to  be  controlled  by  a  speedy  and 
summary  course  of  relief."     And  again,  **  We  think 
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18SS. 

-        the  assignees  are  unquestionably  subject  to  the  controul 

Ex  parte       ^^^  jurisdiction  of  the  Lord  Chancellor  sitting  in  bank- 
In  the  matter  ruptcy  for  all  acts  done  by  them  in  their  character  of 

Oloham.      assignees  by  virtue  or  under  colour  of  the  commission/' 

We  now  come  to  the  act  under  which  this  Court  sits. 
The  recital  is  important,  as  defining  the  nature  of  the 
evil,  and  of  the  remedy  intended.  The  preamble  re- 
cites, that  ^<  it  is  expedient  to  provide  means  for  admi- 
nistering and  distributing  the  estate  and  effects  of 
bankrupts,  and  of  determining  the  questions  which  from 
time  to  time  arise  touching  the  same,  other  than  are 
provided  by  the  said  act,  to  the  end  that  the  rights  as 
well  of  the  bankrupts  themselves  as  of  their  creditors 
may  be  enforced  with  as  little  expence,  delay,  and  un- 
certainty as  possible/'  And  the  second  section  enacts 
that  the  Court  of  Review  *<  shall  have  superintendance 
and  controul  in  all  matter  of  bankruptcy,  and  shall 
also  have  power,  jurisdiction,  and  authority  to  hear  and 
determine,  order,  and  allow  all  such  matters  in  bank- 
ruptcy as  now  usually  are  or  lawfully  may  be  brought 
by  petition  or  otherwise  before  the  Lord  Chancellor, 
whether  such  matters  may  have  arisen  in  the  said  Court 
of  Bankruptcy  or  elsewhere,  except  as  is  herein  other- 
wise provided;  and  also  to  investigate,  examine,  hear, 
and  determine  all  such  other  matters  within  the  juris- 
diction of  the  said  Court  of  Bankruptcy  as  are  by  this 
act,  or  may  be  by  the  said  rules  and  regulations,  assigned 
and  referred  to  the  said  Court  of  Review." 

It  appears,  therefore,  that  the  Court  is  to  administer 
justice  in  all  questions  which  arise  between  bankrupt 
estates,  being  authorized  to  do  all  that  the  Lord  Chan-- 
oellor  might  have  done  on  petition,  motion,  <^  or  other- 
wise;'' that  is  by  bill,  provided  it  be  a  matter  in 
bankruptcy;  and  the  present  case  is  clearly  a  matter 
in  bankruptcy.     The  words  of  section  2.  give  the  Court 


CASES  IN  BANKRUPTCY.  9t 

power  to  entertain  all  matters  of  bankruptcy,  and  all        1833. 

other  matters  which  might  come  before  the  Lord  Chan-         

cellor  by  petition,  motion,  or  otherwise.     If  the  Court        Lu^. 
decide  they  have  no  jurisdiction  on  this  petition,  they  ^"  ^®  matter 
will  in  effect  resolve  that  this  act,  which  was  intended       Oldham. 
to  extend  the  jurisdiction,  has  confined  it. 

Sir  George  Rose :  — • 

With  every  inclination  to  extend  the  useful  juris" 
diction  of  this  Court,  I  cannot  say  that  we  have  any 
further  jurisdiction  than  the  Lord  Chancellor  sitting  in 
bankruptcy  had  formerly. 

As  to  the  agreement  in  question,  I  do  not  say  that 
bankruptcy  has  destroyed  its  validity.  It  may  be  that  it 
can  be  enforced  in  equity ;  it  may  be  tliat  damages  are  re- 
coverable at  law  for  its  non-performance ;  it  may  be  that 
the  benefit  to  be  derived  under  it  can  be  sold  under  the 
bankruptcy,  as  equitable  mortgages^  &c.  are:  in  short,  the 
assignees  may  have  incurred  liability,  which  may  be  dealt 
with  in  the  proper  place ;  but  is  this  Court  that  place  ? 

In  many  cases  it  has  been  decided  that  this  Court 
has  no  power  to  bind  the  executors  (a)  of  assignees  to 
contracts.  One  very  strong  case  occurred  before  Lord 
Ekbm^  where  something  was  required  to  be  clone  against 
the  executor  of  an  assignee,  but  Lord  Eldon  repudiated 
all  jurisdiction  over  him. 

In  the  case  now  before  the  Court,  if  we  order  the 
assignees  of  Edge  to  execute  the  lease  tendered  by  the 
assignees  of  Oldham^  we  deprive  the  assignees  of  Edge 
of  the  right  of  disputing  the  bankruptcy  of  Oldham^  and, 
while  deciding  a  case  of  contract,  estop  them  from  dis-- 
puting  a  bankruptcy. 

(a)  See  Saxton  v.  Davit,  18  Ves.  80, 1  Rote,  79;  ex  parte  Lane^ 
1  Ailc,  90;  ex  parte  Crowe,  1  Mont,^  M.  2S1. 

Vol.  I.  H 
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183S.  This  contract  was  with  the  bankrupt,  and  can,  we  call 

on  his  assignees  personally  to  carry  it  into  execution  ? 

Lucas.  ^  should  feel  considerable  regret  if  it  should  be  for  a 

In  the  matter  moment  supposed  that  this  Court  had  any  jurisdiction 

Oldhau.  in  a. case  like  the  present. 

Mr.  Spence  and  Mr.  Michards,  for  the  assignees  of 
Edge,  declared  that  they  could  not  put  the  case  better 
than  Sir  George  Bose  had  stated  it,  and  that  they 
adopted  his  observations  as  their  speech. 

The  Chief  Judge  : — Mr.  Swanstan  will  then  consider 
himself  at  liberty  to  treat  the  suggestions  of  Sir  G.  Rose 
as  the  arguments  of  Mr.  Spence  and  Mr.  Richards,  and 
may  reply  accordingly. 

Mr.  Stcanston  in  reply :  — 

The  Court  appear  to  be  about  to  repudiate  a  juris-J 
diction  which  it  has  under  the  express  terms  of  the  act, 
on  the  ground  that  such  jurisdiction  was  not  formerly 
exercised.  But  that  point  has  not  been  established. 
The  cases  only  establish  a  rule,  that  the  Court  will  not 
assume  jurisdiction  over  the  personal  representative  of 
an  assignee. 

It  will  be  time  enough  to  oppose  that  rule  to  the 
petitioners  when  one  of  the  assignees  of  Oldham  is 
dead.  Where  the  Court  has  not  made  any  order  during 
the  life  of  an  assignee  it  might  be  difficult  to  make  one 
for  the  first  time  on  his  representative  after  his  death, 
but  if  made  during  his  life  there  would  be  no  difficulty 
in  enforcing  it  after  his  death. 

As  to  the  argument,  that  the  assignees  of  Edge  must 
not  be  now  estopped  from  disputing  the  commission 
against  Oldham,  it  cannot  surely  be  contended  that  their 
appearing  here  as  respondents,  and  having  an  adverse 
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order  made  against  them,  will  have  that  effect,  so  as  to        1833. 

prevent  them   from  disputinxr   the  commission  at  any        "^ 

r        .  .  r    "^  J       Ex  parte 

other  time  or  place.  Lucas. 

I  rely  upon  the  cases  of  ex  parte  Cowan  and  ex  parte  ^"  ^®  matter 
Tamkinsanj  in  addition  to  which  may  be  cited  ex  parte  Oldhah. 
Gore^  1  DeacoHf  B.  L.  328.  In  that  case  a  bankrupt 
had  contracted  to  purchase  a  quandty  of  wooU  on  an 
agreement  that  a  deposit  of  five  per  cent,  was  to  be 
made  on  the  amount  of  the  purchase  money,  and  that 
the  remainder  was  to  be  paid  when  he  took  away  the 
wool;  and  after  the  deposit  was  made,  and  the  bankrupt 
had  taken  away  part  of  the  wool^  the  price  fell  in  the 
market;  and  the  assignees  contended,  that  the  seller 
could  have  no  further  claim  after  the  forfeiture  of  the 
deposit.  The  Vice-Chancellor  held,  that,  the. bankrupt 
having  taken  away  part  of  the  goods,  the  assignees  were 
bound  in  the  terms  of  the  contract  to  take  away  the 
remainder,  and  he  ordered  the  residue  of  the  wool  to  be 
sold,  and  that  the  vendor  might  prove  for  the  difference 
between  the  amount  of  the  proceeds  and  the  price  which 
the  bankrupt  had  agreed  to  give  for  it. 

It  cannot  be  disputed  that  the  Court  might  compel 
the  assignees  to  elect  whether  they  would  accept  or 
reject  the  agreement;  in  this  case  they  have  accepted. 
Cannot  the  Court  order  them  to  do  such  acts  as  will 
complete  the  acceptance,  and  render  it  available  ? 

The  terms  of  the  statute  make  the  conclusion  I  con- 
tend for  inevitable. 

It  is  a  maxim  as  old  as  legislation,  that  ^^  Boni  judi- 
cices  solent  ampliare  jurisdictionem." 

The  Lord  Chancellor  administered  justice  in  bank- 
ruptcy on  petitions  and  bills  alone ;  for,  properly  speak- 
ing, there  were  no  motions  allowed  in  bankruptcy.  If 
the  matter  were  too  important  for  decision  on  a  petition 
a  bill  was  ordered  to  be  filed. 

H  2 
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1833.  Undoubtedly  the  intent  of  the  legislature  was  to 

transfer  to  this  Court  all  the  means  which  the  Lord 

Lucas!        Chancellor  had  of  administering  justice  in  bankruptcy,. 
In  the  matter  whether  on  petition  or  bill. 
Oldham.  [Sir  George  Rose :  —  Motions  {a)  were  allowed  on 

many  occasions^  as  before  the  commission  was  opened^ 


(a)  Under  the  old  system  mo-  But,  under  the  third  section  of 
tions  in  bankruptcy  were  not  the  Bankrupt  Court  Act,  all  mat- 
common,  the  reason  of  which  ters  to  be  heard  in  the  Court  of 
was,  that,  owing  to  the  peculiar  Review  shall  be  brought  on  by 
nature  of  the  jurisdiction,  dis-  way  of  petition,  motion,  or  special 
obedience  to  an  order  made  on  case,  &c. ;  and  as  it  is  a  court  of 
motion  was  no  contempt.  Re  record,  disobedience  to  an  order 
Morgan,  1  Rote,  192;  ex  parte  made  on  motion  would  be  a  con- 
GUton,  Buck.  549;  re  Hardy^  tempt;  but,  it  being  ordered  "that 
«52 ;  ex  parte  Johnstone,  Mont,  the  practice  of  the  Court  of  Re- 
4-  Mac.  82.  Lord  Eldon  was  of  view  shall,  until  otherwise  order- 
opinion  that  it  was  desirable  to  ed,  be  conformed  as  nearly  as  may 
relax  that  rule.  Ex  parte  Har-  be  to  the  present  practice  in  mat- 
man,  ^GLS^J.  26.  The  only  ters  before  the  Lord  Chancellor,'* 
exceptions,  however,  which  in  (Orders,  January  12,  1852,)  mo- 
fact  prove  the  rule,  were  appli-  tions  are  only  at  present  allowed 
cations,  where  the  commission  in  the  Court  of  Review  in  such 
had  not  been  opened,  to  make  cases  as  they  were  formerly  be- 
come alteration  therein,  to  give  fore  the  liord  Chancellor, 
effect  or  validity  to  the  commis-  The  advantages  of  motions  are: 
sion,  or  that  a  country  fiat  may  they  are  less  expensive;  they 
issue  instead  of  a  London  one,  only  Require  two  days'  notice; 
or  vice  vend;  or  in  favour  of  they  may  be  brought  on  inde- 
Hberty,  for  a  prisoner  to  be  dis-  pendently  of  the  petition  paper; 
charged  from  an  arrest ;  or  ap-  and  affidavits  used  may  be  filed 
plications  from  necessity,  that  any  short  time  before.  Ex  parte 
service  of  the  petition  at  the  Gition,  Buck.  549. 
last  place  of  abode  might  be  good  The  Court,  on  motion,  will 
service ;  or  for  permission  to  order  the  discharge  of  a  person 
amend  a  petition ;  or  an  order,  illegally  arrested.  This  has  been 
before  it  was  drawn  up.  Dictum,  done  in  many  cases;  as  where 
arguendo,  ex  parte  Johnstone,  the  bankrupt  was  arrested  on  his 
Mont,  i  Mac,  83.  return  from  attending  the  com- 
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^bicb  is  enough  to  satisfy  the  word  **  otherwise."  When        1BS3. 
a  bill  was  filed>  though  it  contained  a  question  in  bank- 


Ex  parte 
Lucas. 


missionersy  1  Rote^  250*;  on  his  Ve$,  1 ;  ex  parte  Ross^   1  Rote,  '"  ^'*®  matter 

going  to  warender,  ex  parte  Kir^^  S60;  ex  pprte  RtuieUf  1  Rose^        Oldham. 

7  Fes.  31S,  (and  see  the  cases  S78;  ex  parte  Temple,  2  Rose^ 

there  referred  to);    Ogle^s  case,  22;  List's  case,  2  Rose,  24;  and 

11  Vet,  557;  on   his  being  ar«  ex  parte  Hehby^  Mont.  S^  Blu1% 

rested  during  the  time  of  pro-  S,C.  1  De/u^Ch.  16. 

tection,  ex  parte  Price^  5  Vei.  The  Court  will,  on   motion, 

^  B.  23.    See  ex  parte  Bryant^  discharge  a  party  in  contempt  for 

1  Madd.  49;    ex  parte  Jitmes,  non-payment  of  costs   who  has 

2  P.  Wnu.  611.  The  Court  will  become  entitled  to  his  discharge 
also  dischaige  a  solicitor  going  by  virtue  of  his  certificate.  Wall 
to  (Castle's  case,  16  Ves,  412.)  or  v.  Atkinson,  2  Rose^  1 96.  It  will 
returning  from  hearing  a  petition  &lso  amend  an  order  while  in 
(Gascoyn^s  case,  14  Fes,  183.)  or  minutes,  or  make  an  order  for 
a  witness  arrested  when  attend-  8ub8tituted8er?ice.£jrjwirff  Pay- 
ing the  commissioners  (Byne's  ton.  Buck,  200 ;  ex  parte  Andcr- 
case,  1  Fes,4:B.  317.)  In  Castle's  «^  ^^^f  ^8;  ex  parte  Dunlop, 
case  and  Oascoyne's  case  the  soli-  5  Maiid.  279  j  ex  parte  Palon^ 
citor  was  examined  vivd  voce  on  ^  Madd.  116.  In  ex  parte  Peyton 
oath.  the  office  refused  the  order  on 

It  should,   however,  be    ob-  motion,  but  it  was  allowed  by 

served,  that  petitions  have  been  t^c  Court  on  the  authority  of  ex 

in  many  cases  presented  for  the  pf'^fte  Anderson. 

discharge  of  persons  improperly  A  motion  may  be  made  for  a 

arrested,    which,    according    to  new  trial,  1  &  2  W.  4.  c.  56.  s.  53. 

Lord  Eldon,  must  be  done  where  An   application   for  a  habeas 

the  arrest  does  not  amount  to  a  corpus  is  by  motion.    Ex  parte 

contempt  of  Court,  1 /2m^,  250.  Lingood,  1   Atk,  240;    Tayloi^s 

Petitions  were  presented  in  the  case,  8  Fes.  330 ;  ex  parte  James, 

following  cases  :tfjr|?ar/^jrffnicr^,  1  P-  Wm,  610;  ex  parte  Fogel, 

I    Atk.   S3;    ex  parte   Gibbons,  2  Bam.  4;  Aid.  225.     A  motion 

I   Atk.  238;    ex  parte  Parker,  may  be  made  that  proper  officers 

3  Fes.  554 ;  ex  parte  Hawkins,  of  the  Court  may  attend  at  the 

4  Fes.  691;  ex  parte  Wood,  18  assizes  with  a  petition  and  affi- 
davits,  on   a  trial  for   perjury. 

*    In  this  particular   cnae    the  *<?  Thomas,  C.  of  R.;   5th  July 

application  was  refused  on  motion,  1 832. 

and  a  petition  presented.  The  Court  cannot,  on  motion, 
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1838.        ruptcy,  yet  it  was  a  proceeding  in  equity,  and  it  was 
_  filed  in  the  office  of  the  six  clerks.1 

^je  parte  ,  . 

Lucas.  I  contend  <^  bills  "  were  included  in  bankruptcy. 

In  the^ matter       [Sir  Jo*»  Cross:  — In  Lord  Kind's  time,  numerous 
Oldham.      matters  in  bankruptcy  were  the  subject  of  a  bill  which 
afterwards  became  the  subject  of  a  petition  in  bankr 
ruptcy.] 

It  is  enough  for  the  purposes  of  argument,  that  a 
question  in  bankruptcy  was  decided  upon  bill.  The 
office  into  which  the  proceeding  is  carried,  whether  bill 
or  petition,  is  no  test  whether  the  matter  was  in  equi^ 
or  in  bankruptcy.  Orders  in  bankruptcy  were  con- 
tinually made  when  only  the  registrar  in  Chancery  was 
present,  and  not  the  secretary  of  bankrupts. 

Finally,  I  would  ask,  what  evil  can  follow  from  the 
exercise  of  this  jurisdiction  ? 


order  a  witness  to  attend  the  verdict  being  against  him,  the 

commissioners.  Ex  parieMargan,  original  petition  was,  on  motion^ 

1  Rose,  193.    And  it  was  laid  dismissed, 

down  in  ex  parte  Gitton,  Buck^  It  was  the  opinion  of  Chief 

549,  that  an  application  for  a  Justice  Abbott^  that  the  Court 

petition  to  stand  over  must,  un-  could  remove  assignees  without 

less  by  consent,  be  made  bj  peti-  a  petition.    AUrUt  v.  Kiiiridge, 

tion,  though  it  was  said  that  it  6  Moor.  570,  S.  C  1  Bmg.  555, 

was  not  usual  to  object  to  its  Such,  however,  has  not  been  the 

being  done  on  moUon.    And  see  practice. 

re  Hardy  4-  Daies,  6  Mad.  25S,  Where  an  affidavit  referred  to 

and  ex  parte  Parker,  Buck,  549.  exhibits,  a  motion  for  their  pro- 

But  since  the  establishment  of  the  duction   was  not  objected   to. 

Court  of  Review  the  invariable  £,  parte  Armsfy,  2  Deo.  Sf  Ch. 

practice  has  been  to  make  the  19s. 

order  on  motion.  Motions  are  frequently  made 

In  ex  parU  Caponhwrst,  Buck,  as    to  the   answering  petitions 

746,  a  petition  to  supersede  hav-  without    signature,    attestation, 

ing  been  deferred  till  the  event  &c.,  or  to  allow  agents,  &c.  to 

of  an  action  brought  by  the  bank-  ugQ  or  attest,  &c. 
rupt  was  determined,  and  the 
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The  Chief  Judge  : —  ISBS. 

Any  question  concerning  jurisdiction  is  of  consider-        ' 

able  importance,  both  to  the  public  and  to  the  Court.       Lucas. 
On  one  hand^  the  Court  should  not  assume  a  jurisdiction  '"  ^^^  m^xxtt 
it  cannot  maintain ;  on  the  other,  it  should  not  dismiss     Oldham. 
suitors  to  a  more  expensive  and  tedious  tribunal* 

It  is  contended,  that,  by  the  language  of  the  act,  the 
Court  has  more  jurisdiction  than  the  Lord  Chancellor 
had  formerly.  I  cannot  adopt  the  result  of  that  argu- 
ment. It  is  said,  that  the  first  part  of  the  clause  gives 
•us  a  farther  jurisdiction  under  the  words  <<  superinten- 
•dence  and  controul  in  all  matters  of  bankruptcy."  Can 
any  one  deny  that  the  Lord  Chancellor  had  <<  superin- 
tendence'' and  '^  controul"  in  all  matters?  These 
words,  therefore,  confer  on  us  no  jurisdiction  which  the 
Lord  Chancellor  had  not.  It  is  also  contended,  that 
the  words  ^<  or  otherwise "  give  some  further  power. 
If  so  important  a  matter  as  an  addition  of  jurisdiction 
had  been  intended,  the  words  would  have  been  ex- 
press {a)  5  a  new  jurisdiction  can  hardly  have  been  meant 
to  be  given  by  **  or  otherwise."  Could  not  the  Lord 
.Chancellor  hear  and  determine  <^  all  matters  in  bank- 
•mptqr"  before  the  new  act?  We  have  his  jurisdiction, 
and  no  more.  If  he  had  always  acted  on  petition, 
Mr.  Swansian's  argument  might  have  been  conclusive ; 
but  as  he  sometimes,  though  not  often,  made  orders  on 
motions,  that  satisfies  the  words  <<  or  otherwise." 

The  Lord  Chancellor  frequently  ordered  a  bill  to  be 
filed,  but  that  was  not  because  he  could  not  have  de- 
cided on  petition,  but  because  he  desired  a  more  solemn 
and  deliberate  mode  of  proceeding,  and  one  which 
admitted  of  appeal. 

(a)  See  the  observations  of  Lord  LyndhurU  iii  ex  parte  Burgett, 
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1839*  If,  however,  the  state  of  facts  detailed  in  this  petition, 

'  if  the  mere  adoption  of  the  agreement  by  the  assignees, 

LacAs.  would  justify  any  Court  in  interfering  to  order  the  as- 
In  the^^matter  gjg^gps  ^^  execute  this  lease,  I  should  think  this  Court 
Oldham.  had  power  to  do  so,  being  a  matter  under  the  bank- 
ruptcy. But  I  think  no  Court  would  order  assignees  of 
a  bankrupt  to  execute  a  lease  which  rendered  them  per- 
sonally  liable,  merely  on  the  ground  that  they  had  taken 
to  an  agreement.  What  is  here  sought  to  charge  them 
with  is  far  beyond  what  they  incur  by  accepting  a  lease, 
where  they  may  get  rid  of  all  personal  responsibility 
by  assigning  it.  Here  they  would  remain  personally 
liable. 

But  it  is  urged,  that  the  assignees  have  done  more 
than  adopt  the  agreement;  that  they  had  actually  agreed 
to  take  the  lease.  Assuming  such  to  be  the  case,  the 
question  arises,  in  what  Court  should  specific  perform- 
ance be  enforced?  Not  in.  this  Court.  It  does  not 
help  the  petitioners,  that  the  respondents  are  assignees, 
and  personally  liable.  Such  may  be  the  case,  but  this 
is  not  the  Court  in  which  to  enforce  that  liability. .  It 
makes  no  difference  that  both  parties  are  bankrupt, 
unless  it  can  be  shown  that  every  person  making  a  con- 
tract with  another  who  happens  to  be  the  assignee  of  a 
bankrupt  may  come  to  this  Court  for  specific  perfbnn- 
ance.  I  do  not  say  that  it  would  not  be  expedient  we 
should  exercise  the  jurisdiction  asked ;  it  might  be  con- 
venient and  less  expensive ;  but  the  legislature  has  not 
invested  us  with  grater  power  than  the  Lord  Chancellor 
had  when  sitting  in  bankruptcy. 

I  am  of  opinion  that  this  Court  has  no  jurisdiction  to 
enforce  specific  performance  in  cases  like  the  present; 
and  that  if  we  had,  this  would  not  be  a  proper  case  for 
our  interference.  But  I  will  suspend  my  final  judgment 
till  I  hear  that  of  my  learned  colleagues. 
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Sir  John  Cross :  —  1 833. 

I  cannot  but  regret  that  any  member  of  the  Court 

shall  so  declare  an  opinion  during  the  course  of  the        Lucas. 

cause  as  to  enable  counsel  on  either  side  to  calculate  ***  *°®  matter 

of 

upon  the  ultimate  decision,  and  to  shape  their  arguments      Oldham. 
accordingly. 

In  this  case,  by  means  of  a  certain  contract,  two 
persons  obtain  interests  in  one  estate,  both  become 
bankrupt,  and  the  assignees  of  the  one  agree  to  abide 
by  the  contract.  Two  years  elapse,  and  though  they 
retain  the  estate,  they  refuse  to  fulfil  the  terms  of 
the  contract  under  which  they  have  possession.  The 
other  party  come  here  to  enforce  this  contract.  It  is 
objected,  that  the  remedy  is  in  equity  alone.  I  cannot 
reconcile  it  with  my  duty,  as  a  Judge  of  a  Court  not 
oppressed  with  business,  to  turn  suitors  away,  and  send 
them  to  a  Court  overburthened  with  causes,  in  a  matter 
of  bankruptcy  over  which  I  conceive  I  have  super- 
intendence. 

The  preamble  of  the  act  under  which  we  sit  gives  us 
power  in  all  causes  touching  the  effects  of  bankrupts. 
Is  not  this  a  question  touching  the  effects  of  bankrupts  ? 
We  sit  here  to  administer  one  branch  of  the  law  exclu- 
sively; and  if,  in  a  case  of  doubt,  we  send  the  parties  to 
equity^  it  is  in  direct  contravention  of  the  purposes  for 
which  the  Court  was  instituted,  and,  in  effect,  amounts 
to  a  delaying  of  justice. 

Of  the  second  clause  of  the  act  I  do  happen  to  know 
that  there  never  was  a  clause  on  which  more  care  was 
bestowed. 

It  has  been  asked,  Where  is  there  any  authority  that 
the  Lord  Chancellor  sitting  in  bankruptcy  ever  exercised 
jurisdiction  in  a  case  similar  to  the  present?  Suppose 
there  is  none  ?     If,  indeed,  one  could  be  found  in  which 
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1833«        he  bad  declined  to  act  for  want  of  jurisdiction,  it  would 
„  have  been  quite  a  different  thinir. 

Ex  parte  ^  ..... 

L0CAB.  I  cannot  agree  that  our  jurisdiction  is  bounded  by  the 

"*c  matter  f^^  whether  or  not  the  books  of  practice  contain  a  case 
Oldham.  on  all  fours  with  the  present.  A  book  of  practice  cannot 
be  engrafted  on  an  act  of  parliament.  The  statute  cannot 
set  forth  every  occasion  on  which  our  jurisdiction  is  to 
be  exercised.  I  only  now  throw  out  my  present  opinion, 
reserving  my  right  further  to  deliberate. 

Sir  George  Base :  — 

This  case  has  been  argued  as  on  a  demurrer,  taking 
tlie  facts  for  granted ;  and  then  two  questions  arise : 
1st,  Have  we  jurisdiction  ? 

2d,  If  so,  are  the  petitioners  entitled  to  what  they 
ask  on  the  merits? 
.  1st  As  to  jurisdiction.  This  Court  has  it  on  all 
matters  in  bankruptcy.  What  then  is  the  meaning  of 
the  phrase  '^  jurisdiction  in  bankruptcy  ?**  1  understand 
it  to  mean  precisely  that  which  the  Lord  Chancellor 
exercised  before  this  Court  was  constituted,  after  which 
that  jurisdiction  was  transferred  here,  and  no  more. 

As  to  judges  interposing  their  opinion,  is  it  not  fair 
to  relieve  counsel  from  arguing  when  we  can  ?  (a) 

There  are  many  other  reasons,  besides  the  words  of 
the  act  of  parliament,  which  lead  me  to  the  opinion,  that 
this  Court  are  not  to  assume  jurisdiction  in  all  ttiose 
various  cases  which  may  be  tried  in  the  different  courts 
of  Westminster  Hall. 

Jan.  14,  This  petition  stood  over  for  the  parties  to  try  and 

1833.        arrange  between  themselves,  which  was  not  done. 

— i — " 

(a)  Kind  as  the  intention  may  judge,  in  his  essay  on  judicature, 

be,  has  it  the  effect  intended?  beginnning  with  *' patience "  and 

See  Lord  Bacoti's  beautiful  ob-  ending  with  '*  attention." 
servations   on    the   duty   of  a 
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^hen  called  on  this  day  for  judgment,  it  appeared        1 833. 
that  Mr.  Swanston  had  not  considered  that  his  obser-       ^ 

jEjr  parte 

rations  were  closed  on  the  former  occasion,  the  Court        Lucas. 
therefore  called  on  him  to  proceed.  ^°  the  ^nurtter 


Oldhax« 


Mr.  Swantton :  —  Before  the  bankruptcy  the  bank- 
rupt was  subjected  to  certain  liabilities  in  respect  of  a 
lease,  and  these  were  not  destroyed  by  the  issuing  of  the 
fiat.  The  assignees  have,  as  I  contend,  elected  to  take 
the  lease,  and  with  it  they  take  all  liabilities  attached 
thereto;  thus  the  liabilities  are  transferred — not  destroyed. 
If  they  were  destroyed,  the  bankrupt  lessor  would  be 
deprived  of  his  property,  and  no  one  be  answerable  to 
him  in  respect  of  these  liabilities.  The  assignees  have 
elected  in  this  case,  for  there  may  be  acts  which  amount 
to  an  election,  independently  of  the  75th  section  of 
6  Geo.  4.  c.  16. 

Mr.  Richards  and  Mr.  Spence  again  declined  making 
any  observations. 

Mr.  Swanston  spoke  as  to  costs. 

Mr.  Bichards  and  Mr.  Spence  insisted  this  case  was 
ai^ed  as  if  on  a  demurrer ;  and  that,  if  the  Court  al- 
lowed the  demurrer,  the  costs  would  be  of  course,  as  they 
constantly  were  in  equity  under  such  circumstances. 

Mr.  Swanston  replied. 

The  Chief  Judge: — The  questions  are,  1st,  Whe- 
ther we  have  jurisdiction  to  make  the  order  on  one  of 
the  respondents  as  assignee,  it  being  admitted,  that  if  he 
were  only  bound  as  a  private  person  the  remedy  would 
be  in  another  Court?  2d,  Whether,  if  we  have  juris- 
diction, this  be  a  case  for  our  interference  ? 
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1833.  gjj.  JqJiji  Cross:  — The  parties  are  assignees,  officers 

Ex  parte      ^^ ^^  Court;  the  ^oper^y  that  of  bankrupts;  the  ques- 

LacAs.        tion  one  of  election  under  a  bankruptcy.    Surely  we  have 
In  the  matter  ......  .  ^^ 

of  jurisdiction  m  a  case  so  situated  r 


Oldhaic. 


Sir  George  Bose :  — 

I  take  this  opportunity  of  making  a  few  observations 
as  to  the  costs.  In  this  case  the  contract  was  after  bank- 
ruptcy, consequently  the  parties  do  not  stand  on  their 
character  as  assignees.  The  jurisdiction  of  the  Court 
in  this  case  is  under  section  15  of  6  Geo.  4.  c.  16.  All 
the  courts  have  ever  done  under  tliat  section  was  to  give 
time  to  the  assignees  to  elect ;  and  if  they  declined  to 
take  the  lease,  the  jurisdiction  was  so  entirely  at  an  end 
that  the  courts  could  not  even  give  costs,  they  not  being 
mentioned  in  the  act.  (a)  I  at  present  think  there  is 
no  jurisdiction,  and  that  if  there  were  this  would  not 
be  a  case  for  its  exercise.  The  liability  is  personal  to 
the  assignee.  Suppose  he  were  to  die,  how  could  we 
deal  with  his  heirs  or  executors  ?  Suppose  him  removed, 
bow  then  could  we  act?  But  granting  that  we  had 
jurisdiction,  this  petition  is  for  an  order  on  all  three  as- 
signees. One  of  them,  Slattery  has  done  certain  acts,  but 
they  do  not  bind  the  other  assignees.  There  is  another 
objection  :  in  order  to  enforce  specific  performance,  the 
rules  of  equity  require,  either  a  memorandum  in  writing 
to  satisfy  the  statute  of  frauds,  or  part  performance; 
there  is  neither  in  this  case. 

The  petition  thus  breaks  down  for  want  of  either  juris- 
diction or  merits,  and  the  question  resolves  itself  into 
one  of  costs.  As  this  is  a  question  between  two  insolvent 
estates,  I  had  hoped  that  it  might  be  so  arranged  that 
the  whole  costs  might  fall  on  neither,  and  that  Slatter 

(a)  Ex  parte  Brigfii,  2  G.i:J.  79. 
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would  adopt  the  agreem^t,  which  he  is  willing  to  do.      1833-4. 
This  unfortunately  has  not  been  done.     What  principle       — 
is  to  govern  as  to  costs?     The  general  rule  is,  that       Lucas. 
when  parties,  assignees  or  others,  fail,  they  must  pay  ^"  the  matter 
costs;    and   there  are   not  any  circumstances  here  to      Oldham. 
Influence  our  equitable  discretion  to  make  this  case  one 
of  exception,  the  petitioners  breaking  down  both  as  to 
jurisdiction  and  merits.     But  a  very  influential  circum- 
stance remains.     This  is  really  the  petition  of  a  mort- 
gagee, in  whom  is  vested  the  whole  of  OldhomC^  interest, 
and  who  is  the  demising  party  in  the  lease,  the  assignees 
only  concurring,  and  to  which  mortgagee  all  rent  and 
benefit  is  reserved. 

As  there  is  no  jurisdiction,  and  no  shadow  of  merits, 
I  am  of  opinion  that  this  petition  ought  to  be  dismissed, 
and  that  costs  ought  to  follow,  when  it  is  so  improperly 
presented,  followed  up,  and  with  such  an  intent. 

Curia  advisare  vulL 

The  Chief  Judge  :  — 

This  is  a  petiuon  by  the  assignees  of  Thomas  Oldham^  March  14, 
a  bankrupt,  praying  that  the  assignees  of  John  Edge,  1834. 
a  bankrupt,  may  be  directed  to  accept  and  execute  a 
lease  in  the  form  set  out  in  the  petition,  or  that  it  may 
be  referred  to  the  proper  officer  to  setde  such  a  lease  as 
they  ought  to  accept,  regard  being  had  to  the  agree- 
ment between  the  two  bankrupts,  as  set  out  in  the 
petition. 

The  reference  to  the  covenants  to  be  introduced  into 
the  lease  marks  this  instrument  as  a  mere  agreement, 
and  ^ows  that  it  was  not  intended  to  operate  as  a  pre- 
sent demise ;  and  accordingly  it  appears,  by  the  state- 
ment in  the  petition,  that  Edge  gave  instructions  to 
Oldham's  solicitor  to  prepare  a  lease  pursuant  to  the 
terms  of  the  agreement,  and  that  a  draft  lease  was  pre- 
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1834.        pared    accordingly^   and    sent  to  Edg^s  solicitor  for 

approval. 

Lucas.  ^^  ^^^  meantime  Edge  was  let  into  possession  of  the 

In  the  matter  premises  imder  the  agreen^ent,  and  continued  to  occupy 
Oldham,      them  down  to  the  time  of  the  bankruptcy,  but  no  lease 
was  ever  executed. 

On  the  15th  March  1831  a  commission  of  bankrupt 
was  issued  against  Oldham^  under  which  the  petitioners 
were  appointed  assignees. 

On  the  24th  June  following  Edge  also  became  a 
bankrupt,  and  the  respondents  were  appointed  assignees^ 
It  is  further  stated  by  the  petition,  that  the  assignees  of 
Edge,  immediately  after  his  bankruptcy,  entered  into 
the  possession  of  the  premises^  and  that  Siatter,  as  one 
of  such  assignees,  has  ever  since  carried  on  the  bank- 
rupt's business  of  calico  printer  upon  the  premises,  for 
the  benefit  of  Edgtfs  estate ;  and  that  Boothmany  another 
of  the  assignees,  had  supplied  the  premises  with  coals, 
and  that  either  the  assignees,  or  SkUter  on  their  behalf, 
had  paid  the  rent  mentioned  in  the  agreement. 

It  will  tend  much  to  simplify  the  question  in  dispute, 
if,  before  I  allude  to  the  other  circumstances  stated  in 
the  petition,  I  stop  here  to  consider  what  was  the 
position  occupied  and  the  responsibility  incurred  by 
the  assignees  under  the  facts  already  mentioned.  By 
taking  possession  of  the  premises  they  had  clearly 
adopted  Edge's  tenancy.  It  is  material,  therefore,  to 
ascertain  what  was  Edge*s  situation  at  tlie  time  of  his 
bankruptcy.  At  law  he  was  a  mere  tenant  from  year 
to  year,  upon  the  terms  specified  in  the  agreement; 
his  assignees^  therefore,  having  taken  possession,  would 
stand  in  the  same  relation  to  the  landlord,  and  as  such 
would  be  liable  at  law  for  the  rents,  and  the  con- 
sequences of  such  tenancy. 

In  equity,  which  considers  what  is  contracted  to  be 
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done  as  donei  Edge  would  stand  as  lessee  for  foaiteen        ]  834. 

years,  subject  to  be  called  on  to  give  a  legal  effect  to  his         

liability   as  such  by  the  acceptance  and  execution  of       Lucas. 
a  formal  lease,  according  to  the  terras  of  the  agreement.  ^"  ^^  matter 
In  equity,  therefore,  the  respondents'  relation  to  the       Oldham. 
lessor  would  be  that  of  assignees  of  his  lessee,  involving 
them  in  the  same  responsibility  that  would  have  resulted 
from  a  lease  actually  granted  to  Edge  before  his  bank- 
ruptcy, and  ad(^ted  by  them,  in  which  case  their  lia- 
bUity  to  the  payment  of  rent,  &c.,  and  the  performance 
of  the  other  covenants  of  the  intended  lease,  would  only 
endure  so  long  as  the  property  remained  in  their  hands ; 
and  upon  a  sale  and  assignment  of  the  bankrupt's  interests 
they  would  be  released  from  all  iiirther  responsibility. 

The  only  reasonable  application  against  them,  as 
as»gnees  in  possession  of  premises  thus  situated,  would 
be,  to  compel  them  to  take  the  term  contracted  for 
upon  the  same  conditions  as  would  have  attached  to 
them  if  the  lease  had  been  actually  executed  before 
Edge^s  bankruptcy,  and  they  had  elected  to  adopt  it. 

But  this  application  by  the  petitioners  is  of  a  very 
different  character;  and  when  it  was  distinctiy  asked  of 
their  counsel  whether  they  would  be  satisfied  with  an 
order  that  would  bind  the  respondents  to  that  extent, 
they  as  distinctiy  answered  in  the  negative,  and  pressed 
for  a  lease  to  the  purport  of  the  draft  set  out  in  the 
petition. 

By  that  draft  the  demise  is  proposed  to  be  by  the 
mortgagees,  by  the  direction  and  appointment  of  Oldham 
and  his  assignees,  to  the  respondents,  their  executors, 
administrators,  and  limited  assigns ;  and  the  covenants 
for  payment  of  rent,  for  repairs,  and  not  to  assign  with- 
out leave,  are  expressed  to  be  by  the  respondents,  for 
themselves,  their  heirs,  executors,  administrators,  and 
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1834.        assigns;  thus  rendering  themselves  and  their  personal 
representatives  responsible  for  the  fulfilment  of  all  the 
Lucas.        covenants  for  the  whole  term  of  fourteen  years,  even 
"  '  ®  ^"^^^^^  after  they  should  have  sold  it,  as  they  were  bound  to  do, 
Oldham,      for  the  benefit  of  Edge*s  creditors :  a  proposal  too  un- 
reasonable to  be  entertained  by  any  court.     But  it  was 
urged  in  argument,  that  the  respondents  had  expressly 
agreed  to  take  a  lease  to  themselves  upon  their  own 
personal  responsibility,  upon  which  two  questions  arise ; 
first,  whether,  assuming  every  allegation  on  the  face  of 
the  petition  to  be  true,  any  such  agreement  has  been 
made  out  in  fact  ?  and  second,  if  made  out,  whether  this 
Court  has  power  to  enforce  it  ? 

I  should  very  much  question  the  jurisdiction  of  this 
Court  to  enforce  the  performance  of  any  such  agree- 
ment, if  it  had  been  established  by  the  clearest  evidence, 
because  the  responsibility  thus  incurred  by  the  per- 
sonal engagement  of  the  respondents  seems  to  me  a 
fitter  subject  for  a  bill  in  equity  than  a  petition  in 
bankruptcy. 

But  it  is  unnecessary  to  discuss  this  question  further, 
because  I  am  satisfied  that  there  is  no  allegation  in  the 
petition  of  any  agreement  under  which  the  respondents 
ought  to  be  compelled  in  any  court  to  accept  and  execute 
any  such  lease  as  that  suggested  by  the  petitioners. 

The  only  statement  pointing  to  such  an  agreement  is 
the  allegation  that  Slatter  represented  that  the  assignees 
bad  determined  to  take  the  lease  of  the  premises.  What 
lease?  Does  it  necessarily  follow  that  a  lease  to  the 
assignees,  binding  them  personally  to  the  covenants  for 
the  whole  term,  was  intended  ?  Is  it  not  more  reason- 
able to  suppose  that  a  lease  commensurate  with  their 
interest  and  liabilities  as  assignees  was  all  that  was 
required  ? 
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The  landlord  indeed  might  not  be  bound  to  grant        1833. 
any  such    lease,  and   might  have   put  an  end  to  the         — 
tenancy  by  a  regular   notice  to  quit,   or  might  have        Lucas. 
applied   to   the    Court   under   the    provisions    of    the  *"  the  matter 
46th  section  of  the  Bankrupt  Act.  Oldram. 

But  suppose  Slatter  had  expressly  said  that  the  as- 
signees would  take  a  lease  to  themselves,  and  personally 
bind  themselves  by  the  covenants  as  lessees,  where  is 
the  evidence  that  Skitter  had  authority  thus  to  bind  his 
co-assignees  ? 

There  is  no  admisdon  by  them  of  their  assent ;  there 
is  no  evidence  of  it;  possession  was  not  taken  under 
any  such  agreement ;  Slatter  was  already  in  the  occu- 
pation of  the  premises,  and  there  is  no  one  fact  stated 
in  the  petition  from  which  any  inference  of  the  assent 
of  the  other  two  assignees  to  ajtiy  such  arrangement  can 
be  fairly  drawn.  Assuming,  ^erefore,  for  the  Court 
the  widest  range  of  jurisdicttion,  and  taking  every  fact 
$tated  on  the  petition  to  be  true,  there  is  no  case  estab- 
lished for  calling  on  the  rjespondents  to  accept  such 
a  lease  as  that  now  tendered.  The  petition  roust,  therie* 
fore,  be  dismissed  with  costs. 

Sir  John  Cross : — This  case  involved  two  questions ; 
one  as  to  jurisdiction,  the  other  as  to  the  merits.  The 
question  of  jurisdiction  was  .disposed  of  before,  and  the 
case  stood  for  judgment  pn  the  merits:  these  are  embo- 
died in  the  petition,  and  the  point  is,  whether  on  the  face 
thereof  the  petitioners  are  entitled  to  relief.  After  a 
careful  perusal  of  the  petition,  I  am  of  opinion  that  the 
petitioner  is  not  entitled  to  relief  on  the  merits. 

Sir  George  Boss : — I  have  already  delivered  my  opi- 
nion at  the  close  of  the  argument. 

Petition  dismissed  with  costs^ 
Vol.  I.  I 
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C.  R-  Ex  parte  MILLINGTON.  —  In   the  matter  of 

1833  HUDSON. 

Wben  the  com-  1  HE  commissioners  had  refused  to  order  a  sale  of 
Merd«jd  the?r*  mortgaged  premises,  on  the  ground  that  the  mortgage 
judgment  with  debt  was  usurious ;  the  mortgagee  petitioned  against 
proof  of  debt,  this  decision,  (a)  The  petition  was  ordered  to  stand 
to  admit  itjSe  ^^^^  ^  S^^^  ^^^  petitioner  an  opportunity  of  trying  an 
succeasfiilpeti.    action  at  law.     He  succeeded  at  law.     The  assignees 

tioner  ssftinst 

their  deeUion  offered  to  pay  the  principal  and  interest,  and  all  the 
tocofitTitbeinff  costs  incurred  after  the  order  made  upon  the  petition, 
a  general  rule     This  was  an  application  for  the  costs  of  the  petition  of 

thai  costs  cannot  ,  ^  ,     . 

be  so  given        appeal  from  the  decision  of  the  commissioners. 

when  commis- 


"heir  jurisSc-'*'       ^^-  SwanstoH  and  Mr.  Quitiy  for  the  applicant,  sub- 
^^^^'  mitted,  that  as  the  general  rule  with  respect  to  costs  not 

being  allowed  against  the  decision  of  the  commissioners 
no  longer  existed  (ft),  it  was  but  just  that  the  petitioner 
should  not  be  at  the  expense  of  the  costs  which  had  been 
incurred  by  the  mistake  of  the  commissioners ;  and  that 
such  costs  ought^  therefore,  to  be  allowed  out  of  the 
estate. 

Mr.  Montagu,  contrd^  was  stopped  by — 

The  Court: — Who  said,  that  although  in  particular 
cases  where  the  commissioners  had  not  exercised  juris- 
diction the  general  rule  had  been  relaxed,  it  was  never 
intended  that  the  general  rule  should  be  annihilated. 
That  in  this  case  the  commissioners  had  very  anxiously 
exercised  their  jurisdiction.  And  as  far  as  appeared  on 
the  proceedings,  the  debt  was,  to  say  the  leasts  very 
doubtful. 

Application  dismissed  with  costs. 

(a).The  petition  was  beard  th&  5th  of  July  1833. 

Qai)  See  l  MonL  ^  Grag^  301 ;  and  ex  parte  Fisk^  Mont.  Sg  Mac.  93. 
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Ex  parte  HARDING.— In  tbe  matter  of  B  ARR  ATT.      ^  q  R. 

Mr.  MONTAGU  moved  to  advance  a  petition  for        1883. 
leave  to  prove,  which  had   not    been   answered,  the  Petition  not 
dividend  meeting  being  on  the  9tb  of  January  1634,  and  b«  adTsnced. 
the  Court  not  sitting  before  the  11th  of  that  month. 

Per  Curiam : — The  Court  will  not  advance  a  petition 
not  yet  served.  The  petitioner  should  get  the  petition 
answered,  and  served,  and  then  he  may  apply  to  the 
registrar,  who  will  communicate  with  tbe  Judges,  and, 
if  necessary,  they  will  appoint  a  special  sitting  for  tbe 
hearing. 


Ex  parte  CARTER.  C.  R. 

I  Jan.  12, 

IN  this  ease  a  joint  oertificate  had  been  duly  signed,        1834. 

after  which  one  partner  died.  This  was  an  application  A  joint  oertifi- 
that  it  might  be  advertised  and  allowed  as  the  separate  aUthof oae of 
certificate  of  Uie  survivor.  In  ex  parte  Cbesart,  1  Gl.  if  J.  **»«  b«nkniptg, 

^  '  ^         a  separate  ccrti- 

848.,  a  similar  order  was  made  by  Lord  EUon.  ficate. 

Ordered,  (a) 


(«)  And  see  ex  parte  Currie,  10  Fes.  51. 
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C.  R.       Exparte  POWN  ALL.— In  the  matterof  POWNALL. 
Jan.  27, 

1834.        JKf^  Q  RICHARDS  for  the  bankrupt.     This  is  a 

The  Application  ,  ,  ,  .  ,       *. 

to  stay  the  ad-  motion  to  Stay  the  insertion  of  the  adjudication  in  the 
Sfc^ttl!  wiU  Gflw««6  (a).  The  bankruptcy  was  found,  on  the  25th, 
°**i^  df*'^  at  Ipswich,  consequendy  this  application  is  as  prompt  as 
ceedinga  be  in  possible.  The  bankrupt  swears  there  is  no  petitioning 
seem^  unlon*^    Creditor's  debt,  and  denies  that  he  has  committed  any 

there  be  a  very  ^^t  of  bankruptcy.  [Sir  GeOTOe  Rose  : — The  proceed- 
strong  affidavit     ;  . 

ofaolTenej.        ings  are  not  in  G)urt,  consequently  we  cannot  act.] 

This  is  an  application  by  the  bankrupt,  who  cannot 
produce  the  proceedings.  In  the  late  case  of  ex  parte 
Fletcher^  1  Deo.  8f  CA.  90,  317,  and  327,  the  advertise- 
ment  was  stayed,  though  the  proceedings  were  not  in 
Court. 

The  following  cases  were  also  cited  in  support  of  the 
application  :  ex  parte  Foster^  1  Base  49 ;  ex  parte  Proston, 
ibid.  259 ;  and  ex  parte  Fletcher^  ibid.  336. 

The  Chief  Judge  :— This  application  is  made  on  an 
^affidavit  that  there  is  no  petitioning  creditor's  .debt^  and 
no  act  of  bankruptcy.  There  must  be  some  affidavit  of 
the  exbtence  of  both  on  the  proceedings.  It,  therefore, 
becomes  a  question  to  which  evidence  are  we  to.  give 
credence?  and  how  can  we  decide  that,  without  seeing 
and  considering  the  affidavits  on  the  proceedings  ?  If 
we  snw  the  proceedings,  and  found  the  depositions  good 
on  the  face  of  them,  I  do  not  think  this  Court  would 
stay  the  insertion  of  the  adjudication  on  the  mere  con- 
tradiction of  the  bankrupt.  According  to  my  recol- 
lection, the  Court  never  interferes  to  stay  the  insertion, 

{a)  See  6  Geo.  4.  c.  16.  s.  25. 
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but  where  there  is  no  act '  of  bankruptcy  on  the  face  of       1834* 

the  proceedings,  or  where  there  is  a  very  strong  affidavit        

showing  that  there  was  no  act  of  bankruptcy.  In  the  Pownall. 
case  before  Lord  JS&fon,  his  Lordship  stayed  the  insertion  ^"  ^^  matter 
till  he  saw  the  proceedings;  and  when  he  did,  found  Pownalu 
there  was  no  act  of  bankruptcy.  This  application  is 
supported  only  by  the  affidavit  of  the  bankrupt  himself, 
and  is  a  mere  question  of  evidence.  Besides  the  affidavit 
is  not  positive  as  to  his  solvency.  Upon  the  whole, 
therefore,  it  appears  to  me  that  we  ought  not  to  inter- 
fere. We  will  never  do  so,  unless  it  be  clear  upon  the 
proceedings  that  there  is  no  act  of  bankruptcy.  Though 
Lord  EUbn,  in  ex  parte  Foeter,  did  suspend  the  insertion 
in  the  Gazette^  yet  he  says,  **  It  appeared  to  me  from  the 
first  that  nothing  could  be  more  delicate  than  the 
question  whether  I  ought  to  interfere  between  the  adju- 
dication of  the  Commissioners  and  the  insertion  of  the 
advertisement  in  the  GazetU;  and  if  it  were  clear  on 
the  proceedings  that  there  had  been  an  act  of  bank- 
ruptcy I  should  hesitate  a  very  long  while  before  I 
should  so  interpose  my  authority." 

Sir  John  Cross : — I  wish  I  could  listen  to  this  appli-  ' 
cation,  but  there  is  not  a  distinct  affidavit  of  solvency, 
and  therefore  it  is  not  advisable  that  the  Court  should 
interfere.  I  wish  to  observe  that  the  cases  before  the 
Lord  Chancellor  are  open  to  this  observation,  that  the 
Lord  Chancellor  had  no  power  to  reverse  the  adjudi- 
cation, which  this  Court  possesses. 

Sir  George  Ease: — The  act  of  parliament  declares 
that  an  advertisement  of  the  adjudication  shall  be  in- 
serted in  the  Gazette;  it  would  therefore  be  a  very 
strong  act  in  any  Court  to  interfere  to  prevent  this  in 
the  .&ce  of  an  express  enactment,  unless  iii  a  very 

i3 
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1884.        clear  case.     Fkiduii*s  case,  I  Dea,  ^  Ch.  90,  817,  «as 

a  deviation  from  the  general  rule,  and  under  very  special 

PowNALL.     circumstances.      The  point  which  there  induced  the 

In  the  matter  Qju^^  ^  interfere  was  frauds  which  was  not  sufllciently 

Pdwkalu     noticed  by  the  reporters  at  page  90,  thoi^h  it  was  at 

page  817. 

This  is  not  a  case  in  which  the  Court  will  interfere, 
and  I  yety  much  doubt  our  jurisdicdoQ  so  to  do  in  a 
case  like  the  present. 

Mr.  E.  CMtty^  as  emicus  euri^y  referred  to  ex  parte 
AiMworihj  2  Gl.  tf  J.  89,  ^'faere  Lord  EUkm  refused, 
there  not  being  a  clear  defect  in  the  requisites  on  the 
face  of  the  proceedings. 

Application  refosed. 


Court  of 
Bankruptcy. 

Second 

Subdivision 

Court 

Nov.  30, 
1833. 

Where  the 
bankrupt  had 
given  an  indem- 
nity bond,  and 
the  amount  of 
damage  was  not 
ascertained 
when  the  fiat 
issued,  there  is 
no  debt  prov^ 
able. 


ExparU  SIR  C.  MARSHALL  and  another,  Sheriffs  . 
of  Middlesex.  —  In  the  matter  of  FOX. 

In  this  case,  which  is  reported  Mom.  if  Bfi.  242.,  a 
claim  was  ordered  to  be  entered  by  the  Court  of  Review. 
When  the  creditor  ;i^lied  to  the  commissioner  to 
mature  his  claim  into  a  proof,  the  question  was,  on  the 
23d  of  NoTember,  referred  to  and  argued  before  a  Sub- 
division C!ourt,  consisting  of  Mr.  Commissioner  Merwaky 
Mr.  Commissioner  J^fiA/em^citf,  and  Mr.. Commissioner 
Holroydf  and  on  this  day  the  commissioners  delivered 
their  judgments  seriatim. 

Mk.  Commissioner  Merivale  : — 
The  case  on  which  we  have  to  decide  arises  out  of  an 
application  to  prove,  under  the  56th  section  of  the 
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statute  6  Geo.  4.  c»  16.,  on  the  happening  of  an  event,         1833* 

which,  while  it  rested  in  contingency,  was  held  by  us 

incapable  of  proof  according  to  the  true  construction  of     Marshall 

the  act.     Upon  a  petition  to  the  Court  of  Review,  in    »««*  another. 
r^        x^  '         la  the  matter 

nature  of  an.  appeal  from  our  decision,  it  seems  to  have         _of 

been  considered,  that  although  then  incapable  of  being 
proved,  the  demand  was  of  such  a  nature  that  it  might 
subsequently  become  the  subject  of  proof;  and  it  was 
on  that  ground  ordered  to  be  received  as  a  claim,  with-* 
out  prejudice  to  the  ultimate  rjght  to  prove  upon  the 
happening  of  the  contingency.  That  event  has  since 
taken  place ;  the  proof  has  been  tendered ;  and,  after 
bearing  what  has  been  alleged  by  way  of  cause  shown 
against  its  being  admitted,  the  onnmissioners  thought  it 
due  to  the  superior  court,  in  consideration  of  the  doubt 
thus  raised,  to  take  time  to  re-examine  the  authorities 
upon  which  their  former  judgment  was  founded,  with 
reference  especially  to  the  now  altered  state  of  circum- 
stances. That  duty  has  been  performed ;  and  we  are 
now  prepared  to  give  the  reasons  for  which  we  indi- 
vidually think  ourselves  bound  to  decide  agreeably  to 
our  first  impression. 

The  Commissioner  then  stated  the  circumstances  of  the 
case  as  they  are  to  be  found  in  the  report,  Mont.  ^  BIL 
^^2 ;  and  proceeded  as  follows : 

The  Sheriff's  petition  came  on  to  be  heard  shortly  after 
it  was  presented ;  and  it  appears  from  the  report  already 
referred  to,  that  the  case  mainly  relied  upon  in  support 
of  it  was  that  of  ex  parte  MyerSj  Mont.  Sf  BIL  229.,  then 
recttitly  decided  by  the  same  Court,  to  the  effect  <<  that  a 
a  debt  on  a  guarantee,  which  had  not  become  absolute  be^ 
fore  the  bankruptcy,  is  a  debt  proveable  under  the  56th 
section ;''  and  by  comparing  the  words  of  the  section  with 
tho^  of  secti(m  53,  relating  to  bottomry  and  respondentia 
bond%  it  was  likewise  contended,  that  the  words  used 

I  4 


120  CASES  lU   BANKRUPTCY. 

1838.        in  the  beginDing  of  the  section  were  intended,  ^<  not  ta 
limits  but  to  extend,  the  right  given  by  the  subsequent 
Marshall     P^^  ^^  ^^^  clause,  by  admitting  a  proof  even  before  the 
and  another,    contingency  had  happened,'*  involving,  it  was  insisted, 
of  the  necessity  of  ordering  a  dividend  to  be  retained  until 

^^'  it  should  be  ascertained  to  what  extent  the  claimant  was 
damnified.  To  this  opinion  it  should  seem  that  the 
Court  was  also  inclined,  in  ordering  the  claim  to  be 
entered  for  IfiOOL  (the  amount  of  the  verdict  and  costs), 
reserving  a  dividend  ;  and  the  reasons  assigned  for 
making  such  order  were  (in  the  language  of  the  report) 
to  the  effect  following : — The  Chief  Judge  saying,  ^*  It  is 
quite  clear  that  on  the  face  of  this  petition  the  Court 
cannot  now  determine  the  question  of  proof,  for  the 
bond  was  not  forfeited  before  the  fiat ;  and  at  the  time 
of  tendering  the  proof  the  amount  of  the  verdict  had 
not  been  paid ;  but  inasmuch  as  the  damage  is  inchoate 
it  is  but  a  fair  protection  that  a  claim  should  be 
entered." 

Now,  the  only  remark  on  this  decision  which  I  think 
it  necessary  at  present  to  make  is,  that,  if  the  reasoning 
on  which  it  is  founded  be  correctly  reported,  the  result 
would  be,  that  in  all  cases  of  liability  depending  on 
remote  and  uncertain  events,  the  funds  which  ouffht,  but 
for  such  liability,  to  be  distributed  among  the  body  of 
creditors,  would  he  required  to  be  locked  up,  to  an 
amount  proportioned  to  the  nature  of  the  liability,  for  an 
indefinite  period — ^a  consequence  wholly  at  variance  with 
the  present  spirit  of  the  bankrupt  laws,  never  (as  we 
say)  contemplated  by  the  legislature,  and  fraught  with 
mischief,  of  which  the  present  case  affords  a  striking 
illustration,  inasmuch  as  the  claim  ordered  to  be  entered 
was  for  1,0002.,  (and  it  might  as  well  have  been  for 
2,000/.,  the  whole  penalty  of  the  bond,)  when  the  whole 
amount  to  which  the  sheriff  has   turned  out  in   the 


Fox. 


CASES  IN  BANKRUPTCY.  121 

event  to  be  damnified,  and  which  he  now  seeks  to  1888. 
prove,  is  600/1,  and  it  was  then  wholly  uncertain  — 
whether  he  would  ever  be  damnified  to  the  extent  of  one     Marshall 

fcrthing.  and  another. 

^  In  the  matter 

With  regard  to  the  supposed  analogy,  dwelt  upon  by         j>f 

one  of  the  learned  Judges  (Sir  G.  Bose)j  to  the  case  of 

an  executor,  who  would,  he  conceives,  be  restrained 

from  distributing  the  assets  while  such  a  bond  remains  in 

existence,  I  apprehend  that  it  is  met  by  the  contrary 

doctrine  laid  down  so  long  ago  as  in  Harriaon^s  case, 

6  Cd.  28  b.,  to  the  efiect  <<  that  a  debt  due  by  bond  shall 

be  paid  before  a  statute  made  to  perform  covenants, 

when  none  are,  or  perhaps  ever  will  be,   broken;''  a 

doctrine  fully  recognised  in  many  subsequent  cases,  as  in 

Hawkins  v.  Day,  Amb.  160,  where  it  was  held  by  Lord 

Hardwicke^  that  '<  the  payment  by  an  executor  of  a 

simple  contract  debt  before  a  breach  of  condition  of  a 

bond  entered  into  by  his  testator  was  good,  and  no 

dMvasiamt  in  case  of  a  deficiency  of  assets."    And  in  the 

more  recent  case  of  jSMiinofw  v.  Bottand^  3  Mar.  547, 

where  Sir  W.  Qranij  on  a  bill  by  a  residuary  legatee  for 

the  transfer  of  a  fund  retained  by  die  executor  for  the 

purpose  of  protecting  himself  against  any  future  demand 

in  respect  of  covenants  entered  into  by  the  testator, 

ordered  (there  being  no  existing  breach  of  such  oove-^ 

nants)  that  the  fund  be  transferred  as  prayed,  on  the 

plaintiff's  giving  a  sufficient  indemnity ;  but  which  in-^ 

demnity  would  clearly  not  have  been  requisite  but  for 

the  distinction   taken  by  I/)rd  Hardwicke  (in  the  case 

last  before  cited)  between  simple  contract  debts  and 

legacies. 

Then,   with  respect  to  the  other  position  assumed 

by. the  same  learned  Judge  (Sir  G.  JRjose)^  <<that  the 

present  case  is  not    to    be  looked  at   as .  that  of  a 
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}8Sd«        mere  indemnity  bond,  since,  hx  consideration  of  the 

^ bond,    the    sheriff   parted    with   the  goods   which   he 

Marshall     might  have  retained,   and   therefore  that  it   may   be 

and  another,    difficult  to    say   that,    independent  of    the    bond,   he 
tn  the  matter  -^  #.        , 

of  would  not  be  entitled  to  prove  for  the  value/'  it  ap- 

^^^*  pears  to  me  not  well  founded,  inasmuch  as  the  goods 
were  not  those  of  the  sheriff,  but  were  claimed  by  the 
assignees  as  part  of  the  bankrupt's  estate,  and  would 
therefore  never  have  been  taken  by  them  as  a  consi-* 
deration  for  the  bond,  or  by  way  of  purchase.  So 
also,  on  the  part  of  the  sheriff,  it  was  not  the  goods 
(for  they  were  not  his  own),  but  the  risk  he  in- 
curred  in  parting  with  them,  for  which  he  consented 
to  acoept  the  bond  as  an  equivalent;  and,  setting 
aside  the  question  of  debt  or  no  debt,  this  risk  was 
utterly  incapable  of  being  made  the  subject  of  valu- 
ation. Again,  and  supposing  even  that  the  goods 
could  be  considered  to  have  been  parted  with  by  the 
sheriff  in  consideration  of  the  bond,  they  were  so  parted 
with,  not  to  Fox  only,  but  to  Fox  and  Frasi  jointly ; 
and  would,  on  that  account  alone,  be  incapable  of  be* 
coming  the  subject  of  proof  under  Fox's  separate  com* 
mission. 

.  I  have  thought  it  necessary  to  say  thus  much  by  way 
of  comment  on  this  decision,  because  it  is  difficult  to 
imagine  how  the  order  made  by  the  learned  Judges  can 
be  supported,  except  upon  a  principle  wholly  at  variance 
with'  that  which  has  been  already  adverted  to  as  the 
result  of  all  the  authorities;  namely,  that  in  order  to 
establish  a  proof  under  this  66th  sect,  there  must  be  a 
debt  contracted,  and  actually  existing  at  the  time  of  the 
bankruptcy ;  an  allegation  which  cannot,  I  apprehend, 
be  sustained  with  respect  to  a  demand  of  the  nature 
of  that  in  question. 
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That  this  was  the  state  of  the  law  previous  to  the        1833; 

6  Geo.  4.  c.  16.  will  not  be  disputed ;  and  we  have  the        * 

authority  o(  one  of  the  first  expounders  of  that  statutef     Marshall 

who  is  also  understood  to  have  been  principally  instru"*   an*i  »notber. 

In  toe  intttteP 
mental  in  framing  its  several  enactments,  that  it  was  the  of 

intention  of  the  legislature  to  preserve  the  law  in  this  ^^ 

respect  unaltered  (a),  an  assertion  confirmed  by  a 
series  of  decisions  so  dear  and  uniform  that  it  is 
scarcely  possible  to  find  any  doctrine  more  firmly  esta- 
blished. 

Thus,  in  the  case  of  Bire  v.  MoreoHy  4  Bing.  57^ 
which  appears  to  be  the  earliest  on  this  clause  of,  the 
statute,  the  bankrupt  was  held  liable,  notwithstanding 
his  certificate,  to  be  taken  in  execution  for  costs  on  a 
judgment  entered  up  since  the  bankruptcy,  although  the 
verdict  was  previous,  expressly  upon  the  ground'  that 
audi  costs  did  not  constitute  ^'  a  debt  contracted"  witl)in 
the  statute ;  and  in  that  of  Jiwood  v.  Partridge,  4  Bing* 
^9,  where  the  defendant  had  covenanted  for  the  due 
payment,  by  a  third  party,  of  the  premium  on  a 
policy  effected  to  secure  a  debt  due  fix>m  that  party  to 
the  plaintiff,  it  was  in  like  manner  held  that  the  case  was 
not  within*  the  statute,  ^*  it  not  being  a  debt  due  fixMn 
the  defendant,  but  merdy  a  daim  for  unliquidated 
damages.'' 

Then  what  is  the  doctrine  to  be  found  as  laid  down 
by  Lord  TaUerden  in  Boarman  v.  Nash,  9  Bam. 
Sf  Cres.  145,  and  YiUlop  v.  Ebers,  I  Bam.  If  Adot. 
698. ;  in  the  first  of  these  cases  his  Lordship  says,  that 
the  ri^t  of  the  plaintiff  to  maintain  an  action  against 
a   certificated    bankrupt    depended    cm    the  question 


(a)  Lord  Henley^  B,L»  p*  129.  (last  ed.) 
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1883*        t^hether  he  could  have  proved  bis  demand  under  the 

commission ;  adding,  that  it  seemed  impossible  he  could 

Marshall     ^  ^^^^  proved  it,  since,  at  the  time  the  commission 

and  another.    Jsguej    jj  y^Qg  uncertain,  not  only  what  amount  of  da- 
In  the  matter  '  \  „ 

of  mages,  but  whether  any  damages  at  all,  would  be  sus- 

^**         tained;  and  in  the  latter  case    {YaUop  v.  Ebers)  his 
^      Lordship  held  that  there  was  <^  no  debt"  to  which  either 
of  the  specified  clauses  could  be  applicable 

And  in  addition  to  and  in  confirmation  of  these  autho- 
rities, following  (as  they  do)  in  the  train  of  an  uninterrupted 
course  of  older  decisions,  we  have  that  of  the  present  Lord 
Chief  Baron,  upon  a  case  so  strikingly  analc^us  to  the 
present  that  it  must  not  be  passed  over  without  particular 
notice ;  viz.  ex  parte  The  LanccLster  Canal  Campcmy, 
Mont.  27.,  where  a  joint  and  several  bond  in  the  penal 
sum  of  20,0002.  was  given,  conditioned  (among  other 
things)  for  collecting  debts  due  to  tlie  company,  and 
accounting  for  and  paying  over  the  balances  when 
required*  The  obligors  (who  were  partners  in  a  bank- 
ing-house) became  bankrupt,  and  a  proof  was  tendered 
on  each  of  the  separate  estates  for  the  amount  of  the 
balance  due  to  the  company  at  the  time  of  the  bank- 
ruptcy. This  proof  was  rejected  by  the  commissioners, 
whose  decision  was  affirmed  by  the  Vice-Chancellor,  on 
the  ground  that  the  security  of  the  bond  having  been 
waived  by  the  nature  of  the  dealings  between  the  parties, 
the  bankrupts  were  only  jointly  liable ;  and,  on  appeal 
to  Lord  Lyndhurst  (then  Chancellor),  his  Lordship 
again  affirmed  the  decision,  but  on  a  different  ground 
firom  that  taken  by  the  Vice- Chancellor,  holding  that 
there  was  no  such  breach  of  the  condition  as  would 
constitute  an  existing  debt  so  as  to  entitle  the  company 
to  prove;  and  observing,  further,  that  it  could  not  be 
considered  as  a  contingent   debt  under    the    statute, 
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because  diere  was  no  debt  existing;  and  it  had  been       1883. 

determined  by  the  Court  of  King's  Bench  that  to  give 

a  right  of  proof  there  must  be  an  actual  debt  depending     Marshall 

on  the  contingency.  and  another. 

°      "^  ,  In  the  matter 

There  is,  however,  to  be  found  in  the  books  one,  of 

and  that  I  believe  a  single,  decision  previous  to  the  case  ^^* 

of  the  Lancaster  Canal  Company^  which  is  apparently 

at  variance  with  this  string  of  authorities.     Ex  parte 

Lewisy  Mont,  Sf  Mac,  426.,  where  A.  advanced  to  B. 

a  sum  of  money  on  the  security  of  the  bond  of  .C, 

conditioned  for  payment  if  B.  should  make  default  on  a 

day  specified.    C.  became  bankrupt  before  the  day ;  and 

his  Honor  held,  that  although  default  was  not  made  till 

after  the  bankruptcy,  yet  this  was  a  debt  proveable  under 

the  commission.      But  this,  it  will   be  observed,  was 

an  engagement  to  pay  a  sum  certain,  on  a  given  event, 

limited  in  point  of  time,  and  thus,  in  some  measure, 

distinguishable. 

I  now  come  to  two  recent  cases  before  the  Court  of 
Review ;  the  first  of  which  is  ex  parte  TTiampson^  Mont.  ^ 
Bli.  219.,  where  it  was  held,  in  strict  conformity.(as  we  ap- 
prehend) with  the  former  decisions,  that  **  where  a  surety 
for  an  annuity  covenanted  to  pay  in  case  default  were 
made  by  the  grantor,  and  the  surety  became  bankrupt  be- 
fore default,  the  value  of  the  annuity  was  not  proveable 
as  a  contingent  debt."  And  his  Honor  the  Chief  Judge, 
in  delivering  his  opinion  to  that  eiFect,  employs  the  very 
words  made  use  of  by  the  Courts  of  Common  Pleas  and 
King's  Bench,  and  repeated  by  Lord  LyndAurst  in  the 
several  cases  cited,  when  his  Honor  says,  **  that  to  entitle 
the  party  to  prove  by  virtue  of  the  56th  section,  it  must 
be  n\ade  out  that  it  was  a  debt  contracted  by  the  bank-» 
rupt,  payable,  on  a  contingency ;  but  that,  in  this  case, 
there  was  no  such  obligation ;  it  was  not  a  debt  con-* 
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183S.        tracted,  but  merely  a  collateral  security,  incapable  of 

valuation  at  the  time  the  commission  issued.'' 

Mabshall         Theothercaseisthatofftrparfe  Afycr*,  MontSfBU.  229| 

and  another,    i^^here  the  question  was  represented  (in  support  of  the  peti^ 
In  the  matter    .         ^       /  i       i     T       t  .     ,  3 

of  tioner)  to  be, merely  whether  the  surety  had  contracted  "a 

debt  ^payable  on  a  contingency,  within  the  56  th  section ; 
and  it  was  taken  for  granted  that,  previous  to  the  statute, 
a  debt  on  a  guarantee  which  had  not  become  absolute 
before  the  bankruptcy  was  not  proveable,  although  (as 
it  was  agreed)  the  proof  was  prevented^  not  by  the 
nature  of  the  debt,  as  being  on  a  guarantee^  but  be^ 
cause  it  was  upon  a  contingency.  And  then,  in  answer  to 
a  question  of  one  of  the  learned  Judges  (Sir  J*.  Cross) , 
'<  how  this  could  be  a  debt,  or  capable  of  valuadoUi 
before  the  deficiencies  were  known  ?"  the  counsel  for  the 
petitioner  is  driven  to  a  construction  of  the  latter  part  of 
the  section  (which  I  consider  to  be  wholly  untenable), 
that  a  demand  not  proveable  as  a  debt  due  on  a  oontin^' 
gency  at  the  time  of  the  bankruptcy  might  become  prove- 
able by  the  subsequent  happening  of  the  contingency. 

It  is  unnecessary,  however,  to  pursue  this  train  of 
reasoning,  or  to  inquire  how  far  it  influenced  the  Court 
in  its  decision,  because  I  rest  my  opinion  on  the  broad 
line  of  distinction  afforded  by  the  former  cases ;  namely, 
that  to  constitute  the  subject  of  proof  under  this  section 
there  must  be  a  debt  actually  contracted  antecedent  to^ 
and  existing  at  the  time  of  the  bankruptcy.  But,  from  a 
note  in  a  report  of  this  same  case  by  Messrs.  Deacon 
and  CkUty  (2  Dm.  $*  C%.  251.),  it  should  seem  that  the 
ground  upon  which  one  of  the  learned  Judges  (Sir 
John  Cross)  was  induced  to  concur  in  the  decision  wsA 
different.  It  is  there  stated  that  ''his  Honor,  Sir 
J.  Cross,  declined  giving  his  reasons  at  the  time,  but 
afterwards  intimated  that  his  concurrence  was  founded 
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an  the  fact  that  the  terms  of  the  guarantee  made  the        1833. 
bankrupt  a  principal  as  well  as  a  surety ;"  and  to  this  it 
may  be  added,  that  this  guarantee  was  (as  in  ex  parte     Marshall 
Lewis,  Mont.  §•  Mac.  246.)  for  a  sum  certain,  to  the  in"thrmatT« 
amount  of  which  the  bankrupt  might  perhaps  be  said         ^of 
to  have  rendered  himself  primarily  liable. 

It  seems  that  this  question  of  debts  payable  on 
a  contingency  has  been  sometimes  argued  upon  the 
ground  that  it  was  the  professed  design  of  die  legislature 
to  exonerate  the  bankrupt's  estate  from  every  species  of 
fiiture  liability,  by  providing  for  its  discharge  under 
the  commission;  and  this  56th  section  has  been  ac- 
cordingly represented  as  introdjiiced  to  meet  every 
case  of  that  description  untouched  by  the  four  or  five 
preceding  clauses ;  that  is,  the  dlst,  relating  to  debts 
]payable  at  a  future  time  and  on  an  event  certain ;  the 
58d,  relating  to  sureties ;  the  53d,  relating  to  bottomry 
and  respondentia,  &c. ;  and  the  54th  and  55th,  relating 
to  creditors  by  way  of  annuity,  and  their  sureties.  Bnt 
I  am  of  opinion  that  it  is  impossible  to  collect  any  such 
meaning,  either  from  the  language  of  the  act  itself,  or 
from  the  nature  of  the  evil  which  had  been  previously 
pointed  out  by  those  most  conversant  with  the  principles 
and  practice  of  the  bankrupt  laws  as  calling  for  a 
remedy.  That  evil  consisted  in  the  hardship  on  many 
meritorious  individuals,  having  an  interest  in  the  bank- 
rupt's estate  to  an  amount  certain,  although  dependent 
on  an  event  in  its  nature  uncertain  (as,  for  instance, 
that  of  survivorship),  in  being  absolutely  precluded  from 
sharing  with  other  creditors  by  the  circumstance  of  the 
event  not  being  determined  at  the  time  of  the  bank- 
ruptcy. And  the  particular  class  of  creditors  who  were 
more  especially  marked  as  objects  of  the  proposed 
remedy  was  that  which  has  been  always  regarded  as 
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183S.        entitled  to  peculiar  protection,   viz.   married  women, 
"""^         infants,  and  other  persons  having  an  interest  under  wills 
M  AKSH ALL     o^  by  marriage  articles,  whose  situation  was  often  rendered 
and  another,   j^^g^  deplorable  by  accidents  against  which  no  human 
of  foresight  could  have  provided.    This,  as  appears  from  the 

language  of  all  the  books  on  the  subject  of  the  bankrupt 
laws,  and  from  Lord  Henlej^s  in  particular,  was  the 
object  which  the  legislature  had  most  immediately  in 
view  in  the  introduction  of  the  clause  in  question.  It 
never  was  designed  that  the  clause  should  be  extended, 
by  a  fancied  liberality  of  construction,  to  a  variety  of 
cases  not  within  its  literal  scope  and  meaning.  The 
very  preciseness  of  the  words  and  phrases  made  use  of, 
0  <'  that  if  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  debt  payable  on  a  con- 
tingency which  shall  not  have  happened  before  the 
issuing  of  the  commission,  the  person  with  whom  such 
debt  has  been  contracted  may  apply  to  the  commis- 
sioners to  set  a  value  upon  such  debt,  and  the  com^^ 
missioners  are  to  ascertain  the  value  thereof  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to 
receive  dividends  thereon:" — and  then  again,  in  the  latter 
part,  ^<  or  if  such  value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened,  then  such  person 
shall,  after  such  contingency  shall  have  happened,  prove 
in  respect,  of  such  debt "  (that  is,  such  debt  as  before 
mentioned — a  debt  contracted  before  the  bankruptcy) 
'<  and  receive  a  dividend,  not  disturbing  former  divi- 
dends:" —  the  very  preciseness,  I  say,  of  these  words 
and  phrases  expressly  negatives  such  an  inference.  It 
is  further  negatived  by  the  consideration  of  the  far 
greater  evils  which  would  ensue  from  the  admission  of 
the  required  construction,  and  its  extension  to  cases  of 
remote  and  indefinite  liabilities.    And  if,  after  all,  it 
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should  be  persisted  in  tliat  such  was  the  intention^  our  1833, 

answer  is,  that  the  legislature  has  not  expressed  that  

intention — that  quod  voluit  nan  dixity  and  that  we,'  as  Mabsuall 

Judges  bound  to  interpret  the  law,  can  only  give  effect  an«J  another. 

to  It  as  we  nnd  it  expressly  written.  of 

My  opinion  accordingly  is,  that  the  proof  now  ten* 
dered  must  be  rejected. 

Mr.  Commissioner  Fonblanque  : — 

I  entirely  concur  in  the  opinion  of  my  brother  com* 
missioner ;  but  as  this  is  a  matter  of  considerable  im- 
portance, as  affecting  the  law  generally,  as  affecting 
fiherifis  particularly,  and  as  involving  some  hardship  on 
bankrupts  individually,  we  have  deemed  it  expedient  to 
deliver  our  judgments  seriatim. 

If  the  question  were  new  we  should  only  have  to  con- 
sider the  general  policy  of  the  bankrupt  law  as  affected 
by  the  statute  6  Geo.  4,  but  as  similar  subjects  have 
frequently  been  discussed  in  the  several  courts,  and 
there  appears  some  contraries  in  their  decisions,  it  will 
be  useful  to  look  at  the  previous  state  of  the  law,  and  to 
trace  the  steps  by  which  it  has  arrived  at  its  present 
stage. 

Previous  to  the  7th  Geo.  I.  no  debt  whatever  was 
proveable,  unless  it  were  actually  due  at  the  date  of  the 
commission ;  and  this  rule  was  so  absolute,  that  even  bills 
of  exchange,  unless  payable  before  the  date  of  the  com- 
mission, were  excluded.  The  inconvenience  of  this  law 
became  so  obvious,  that  a  statute  passed  to  correct  that 
evil,  and  bills  and  other  securities  payable  at  a  future 
day  were  made  proveable ;  and  thus  the  law  remained  till 
the  19th  Geo.  2.  when  debts  on  bottomree  and  respon- 
Jl€SdAsl  bonds,  and  policies  of  insurance,  were  let  in. 

Debts  on  annuities,  when  there  had  been    no  for- 
feiture  previous  to  the   bankruptcy,  and  the  case  of 
Vol.  I.  K 
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18dd.        safeties,  were  not  proTided  for  till  the  49th  Geo.  3 ;  nor 

bail,  or  what  are  called  contingent  debts,  till  6  Geo*  4* 

Marshall         I^  ^^  ^^^e  that  in  all   these  enactments  it  was  the 

and  another,    obvious  intention  of  the  legislature  to  enlarge  the  remedy 
In  the  matter  . 

of  of  the  creditor,  and  to  facilitate  the  dischai^  of  the 

^^'  bankrupt ;  and  it  is  now  contended,  that  the  last  of  these 
statutes  is  to  let  in  every  description  of  debt  or  liability, 
and  that  the  discharge  of  the  bankrupt  by  his  certificate 
is  to  be  absolute.  I  cannot  concur  in  that  view ;  the 
6  Geo.  4.  no  more  lets  in  every  kind  of  contingent  debt, 
however  uncertain  in  amount  or  chances,  than  the 
7th  Qeo.  I.  let  in  policies  of  insurance,  or  19th  Creo.  2. 
let  in  bail.  If  the  discharge  were  to  have  been  as  ample 
as  contended  at  the  bar  by  the  counsel  for  the  claimant, 
the  legislature  might  have  made  one  short  clause  suffice  for 
every  purpose,  by  adopting  the  word  **  liability,"  instead 
of  framing  six  different  clauses,  all  differently  worded 
according  to  the  exigence  of  their  several  occasions. 

Leaving  for  the  present  this  vexata  quesHo  of  con- 
tingent debt,  it  must  be  observed  that  in  all  the  cases 
provided  for  from  the  51st  to  the  55tb  sections,  except- 
ing bottomree,  respondentia,  and  policy  cases,  there  is  a 
debt,  in  a  sum  certain,  existing  previously  to  the  bank- 
ruptcy ;  but  in  respect  of  bottomree,  respondentia,  and 
insurances,  there  is  an  uncertain  average  to  be  taken  in 
the  event  of  loss,  or  there  is  an  account  of  respondentia 
interest  to  be  taken  if  the  ship  arrive :  on  these,  there- 
fore, there  is  a  separate  clause,  which  would  not  have 
been  necessary  if  the  56th  section  would  have  covered 
all  demands  of  uncertain  amount  payable  on  contingency. 
Thus  the  exceptions  prove  the  rule ;  in  the  5Sd  section 
there  is  no  mention  of  debt;  in  the  56th  section  the  word 
debt  is  repeatedly  used.  Now  «  debt,"  as  stated  by  Sir 
J,  Cross  in  ex  parte  Thompson^  Mont,  §•  Bli.  219,  "im- 
plies, in  all  case^  a  sum  certain  ;*'  a  sum  actually  ascer^ 

LI 
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i, — not  to  be  ascertained  hereafter.  The  distinction        1838. 
between  debt  and  damage  has  always  been  rigorously         "~'~~ 
adhered  to  in  bankruptcy,— *diat  which  is  technically  debt     Marm  III 
being  proreaUe)  that  which  sounds  in  damages  being    «n«l  another. 
rejected.   It  might  as  well  be  contended  that  damages  for  of 

an  assault,  the  action  being  brought  or  the  assault  com-  ^^^ 
mitted  before  the  bankruptcy,  and  the  verdict  obtained 
after,  would  be  a  contingent  debt  proreable  under  the 
56th  section,  as  that  this  claim,  which  at  the  time  of  the 
bankruptcy  depended,  as  to  its  amount,  on  the  verdict  of 
a  jury,  should  be  admitted. 

Let  us  now  look  to  decided  cases.    The  view,  that 

s 

there  must  be  an  ascertained  debt,  (and  not  an  un- 
certain  demand  or  liabiliQ^,)  is  sustained  by  all  the 
authorities,  legal  and  equitable,  from  the  passing  of  the 
act  (6  Geo.  4.)  tiU  the  case  of  ex  parte  Lewis^  Mont.  Sf 
JU!ae.  426,  which  is  supposed  to  be  contradictory,  and 
the  fiicts  of  which  have  already  been  adverted  to  by  my 
brother  commissioner.  The  next  case  is  ex  parte  Mpers, 
Mont  if  BU.  289,  and  has  already  been  cited  and  com« 
mented  on.  I  need  not  recapitulate  the  numerous  cases 
which  support  the  doctrine,  that  in  order  to  come  within 
the  56th  section  there  must  be  a  debt  existing  and  ascer- 
tained at  the  date  of  the  annmission.  These  have  been 
already  cited:  the  most  remarkable  are  Yallop  and 
EberB  (a)  and  Boomum  and  Na$h  (h)  by  Lord  Tenter^ 
dm  ;  that  of  the  Idmctuttr  Canal  ConqHiny  {e)  by  Lord 
LyndhurHy  and  ex  parte  Thompson  (d)  by  the  Court  of 
Review.  It  might  have  been  reasonably  supposed  that 
the  three  first  authorities  would  have  set  the  matter  at 


(fl)  1  Bam.  Sf  Aid,  C98.  (6)  9  Bam,  3^  Cres.  145. 

(c)  Mont.  27.  (rf)  Mont,  tj-  Bl'u  219. 
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1833.        rest ;  but  if  they  did  require  confirmation,  it  is  abundantly 

^ to  be  found  in  the  judgment  of  that  Court  whose  peculiar 

Marshall     province  it  Ls  to  decide  in   bankruptcy*      Ex  parte 

and  another.    Thannpson  confirms,  if  confirmation  were  required,  all 
In  the  matter  '^   ^  ,  ,  --i  » 

of  the  previous  decisions,  and  clearly  lays  down  the  prin- 

ciples upon  which  contingent  debts  may  or  may  not  be 
proveable ;  and  as  some  of  the  expressions  of  the  learned 
Judges  who  decided  that  case  will  apply  peculiarly  to 
the  case  before  us,  I  will  quote  their  own  words. 

<*  The  first  step  "  says  the  Chief  Judge,  "  is  to  ascer- 
tain whether  any  debt  is  contracted  at  the  time  of  the 
bankruptcy  ;  this  is  a  mere  engagement  to  become  liable 
in  case  of  default,  till  which  no  liability  exists."  And  Sir 
George  Rose  says,  ^*  This  is  not  a  debt,  but  a  covenant 
to  become  indebted.^'  It  is  only  necessary  to  change  the 
word  <<  default  ''  into  the  word  '<  damage,"  and  the 
judgment  applies  at  once  to  the  present  case.  Fox  was 
not  indebted  to  the  sheriff,  but  he  covenanted  to  become 
indebted  in  case  the  sheriiF  should  be  damnified  by 
having  a  verdict  against  him  in  an  action,  not  then 
brought,  but  which  might  be  thereafter  brought  by 
MaJumy. 

Against  this  mass  of  authority  there  is  the  short 
case  of  ex  parte  Lewis,  Mont.  Sf  Mac.  426,  in  the  report 
of  which  however  there  is  no  detailed  judgment;  and  in 
which  it  must  be  observed  there  is  a  sum  certain 
(2,000/.)  to  be  paid  on  the  contingency  that  the  original 
debtor  does  not  pay.  Ex  parte  Myers  certainly  goes 
farther ;  but  admitting  all  the  weight  which  can  possibly 
attach  to  this  case,  I  cannot  consider  it  as  overruling 
that  of  dr  parte  Thompson^  and  the  numerous  decisions 
on  which  it  is  founded. 

Now  if  the  uncertainty  of  the  amount  of  a  demand  be 
a  sufficient  objection  to  proofs  a  fortiori  must  it  be 
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an  objection   that  it  is  uncertain  whether    any  debt         1833. 

whatever  will  ever  be  demandable.    Was  there  in  this  case        

any  certainty  that  Mahony  would  bring  an  action  ?    Was     Marshall 

there  any  certainty  that  he  would  obtain  a  verdict?  And,  ,*°**  another. 
.       "^  ''  .11.  •  In  the  matter 

for  another  purpose  essential  to  this  inquiry,  were  there  j>f 

any  data  by  which  the  most  ingenious  actuary  could 
calculate  the  value  of  the  chances,  whether  he  would 
bring  an  acdon,  whether  he  would  obtain  a  verdict,  and 
what  would  be  the  amount  of  the  damages  ?  But  it  is 
said  that  the  event  having  happened,  a  value  can  now 
be  ascertained ;  that  is  to  say,  a  debt  not  proveable  on 
Monday,,  for  which  the  bankrupt  was  then  liable  not- 
withstanding his  certificate,  shall,  by  a  subsequent  act  of 
other  persons,  become  proveable  on  Friday.  This  is  con- 
trary to  the  whole  principle  of  the  bankrupt  law,  which 
fixes  the  relative  liabilities  of  the  estate  and  bankrupt  by 
the  date  of  the  commission  or  act  of  bankruptcy. 

How  long  are  we  to  wait  for  the  happening  of  these 
contingencies  ?  '^  It  is  not,"  says  Mr.  Justice  Bailey ^ 
<*  the  intention  of  the  legislature  to  lock  up  the  property 
of  the  bankrupt  upon  the  possibility  that  at  some  period 
or  other  some  person  may  have  a  claim  to  it."  Are  we 
to  wait  six  years,  or  twenty,  or  till  the  expiration  of  a 
lease  where  the  bankrupt  may  be  contingently  liable  for 
covenants  ? 

Bankruptcy  is  a  summary  remedy,  a  festinum  reme-* 
dium :  are  we  to  wait  the  expiration  of  the  time  appointed 
by  the  statute  of  limitations  before  we  proceed  to  that 
speedy  distribution  which  it  is  the  declared  intention  of 
the  legislature  to  effect  ? 

It  is  said,  however,  that  it  wiis  also  the  intention  of 
the  legislature  in  the  new  statute  (6  Geo.  4.)  to  give  the 
bankrupt  a  complete  discharge  from  all  liabilities;  if  so, 
the  legislature  has  been  unfortunate  in  the  expression  of 
its  will,  for  by  using  the  single  word  ^^  liabilities,"  which 
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I8S3.  it  has  not  used,  it  would  have  attained  its  purpose,  and 

"  might  have  dispensed  with  the  greater  portion  of  six 

Marshall  *ong  sections. 

and  another.        Viewing  this  question  in  every  point  whidi  occurs  to 

of  me  I  cannot  but  come  to  the  conclusion  that  this  debt  is 


Fox. 


not  proveable.  I  come  to  that  conclusion  with  regret^ 
because  it  does  i^pear  to  operate  with  hardship  on  the 
sherifTs  officer  in  this  case ;  it  may  operate  with  hardship 
upon  many,  by  throwing  an  impediment  in  the  way  of 
taking  this  description  of  indemnity  bond  in  the  sheriff's 
office ;  and  it  may  operate  with  yet  greater  hardship  on 
this  bankrupt,  who,  in  doing  that  which  was  meritorious 
in  his  character  of  assignee  of  another  estate,  may  have 
rendered  himself  personally  liable  notwithstanding  bis 
certificate.  But  we  are  bound  to  execute  the  law  as  we 
find  it,  without  respect  to  individual  hardship,  and  with 
that  feeling  I  find  myself  bound  to  decide  against  the 
admission  of  this  proof. 

Mr.  Commissioner  Holroyd  : — 

In  consequence  of  a  decision  recently  made  in  the 
Court  of  Review  in  the  case  of  ex  parte  Myers  (a),  which 
it  is  said  ought  to  govern  the  present,  and  that  Court 
having  ordered  a  claim  to  be  entered  in  this  case  for 
1,000/.,  I  think  it  right  to  give  my  judgment,  and  tiie 
reasons  upon  whidi  it  is  founded,  more  at  length  than 
I  should  otherwise  have  done. 

In  this  case  the  Sheriff  of  Middlesex  seeks  to  prove 
against  the  estate  of  Fox  the  sum  of  600/.  upon  a  bond. 

The  question  as  to  the  right  of  proof  depends  on  the 
construction  to  be  given  to  the  56th  section  of  the 
^6  Geo.  4.  c.  16. 

By  that  section  it  is  provided  that  if  any  bankrupt 


(a)  Mont,  ^  Bll  229« 
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diall,  before  the  issuing  of  the  oommisBion,  have  contracted        1 83dL 

any  debt  payable  upon  a  contingency  which  shall  not        

have  happened  before  the  issuing  of  such  commission,     MARaiiAu. 

the  person  with  whom  such  debt  has  been  contracted  ,and  another. 
.  In  the  matter 

may,  if  he  think  fit,  apply  to  the  commissioners  to  set  a  of 

Value  upon  such  debt,  and  the  ^commissioners  are  thereby  ^^^ 
required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to 
receive  dividends  thereon ;  or  if  such  value  shall  not  be 
9o  ascertained  before  the  contingency  shall  have  hap- 
pened, then  such  person  may,  after  such  contingency 
shall  have  happened,  prove  in  respect  of  such  debt,  and 
receive  dividends  with  the  other  creditors,  not  disturbing 
any  former  dividends,  provided  such  person  had  not, 
when  such  debt  was  contracted,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed*" 

Now  to  bring  a  case  within  this  clause  there  must  be 
such  a  liabili^  on  the  part  of  the  bankrupt  as  can  be 
included  within  the  term  <<  debt  contracted  by  him 
previous  to  the  issuing  of  the  commission  payable  upon 
a  contingency." 

Upon  the  facts  of  this  case,  the  question  is, 
whether  the  terms  used  in  the  56th  section,  namely, 
(^  contracting  a  debt  previous  to  the  issuing  of  the  fiat 
payable  upon  a  contingency,"  can,  within  the  meaning 
of  that  clause,  be  construed  to  include  a  possible  lia- 
bility arising  from  being  the  obligor  in  a  bond  con- 
ditioned to  indemnify  another  against  contingent  da- 
mages, which  bond  was  not  forfeited  at  the  time  of  the 
bankruptcy  ?  Can  the  bond  in  question  be  considered 
in  any  other  light  than  as  a  bond  of  indemnity  against 
contingent  damages?  It  appears  to  me  that  it  cannot.  It 
is  a  bond  given  to  the  sheriflTto  indemnify  him  against  any 
damage  he  may  sustain  by  reason  of  giving  up  certain 
goods  which  he  had  taken  in  execution  under  tifi.fa. 
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1833.       against  a  person  who  afterwards  became  bankrupt,  and 

^ which  goods  were  claimed  by  his  assignees.     Under  thi^ 

Marshall    bond  it  was  wholly  uncertain  at  the  time  of  the  issuing 

and  another.  ^  g^^  whether  the  sheriff  would  ever  sustain  any  or  what 
In  the  matter 

of  damage ;  and  this  uncertainty  did  not  rest  merely  upon 

the  fact  of  an  act  of  bankruptcy  having  been  committed 
by  Sewerkrop  or  not  previous  to  the  delivery  of  the 
writy  or  at  such  a  period  as  to  invalidate  the  execution. 
The  plaintiff  might  not  have  proceeded  in  his  action 
against  the  sheriff,  or  he  might  have  failed  in  recovering 
in  such  action,  from  various  circumstances,  either  fiK>m 
not  proving  the  judgment  upon  which  the  writ  wa» 
founded,  or  from  the  goods  seized  not  being  the  good» 
of  Sewerkropy  or  from  Sewerkrop  being  a  person  whose 
'  goods  were  not  liable  to   seizure;    and  yet,  notwith- 

standing the  uncertainty  whether  the  sheriff  would  ever 
sustain  any  or  what  damage,  the  execution  of  this  bond 
is  called  the  contracting  of  a  debt  previous  to  the  issuing 
of  the  fiat  payable  upon  a  contingency.  Considering 
this  point  in  every  way  that  it  can  be  put,  having  regard 
to  the  56th  section  alone, — viewing  it  also  in  connexion 
with  the  other  clauses  in  the  act  relating  to  proofs,  and 
with  reference  to  the  current  of  authorities  upon  the 
subject,  supported,  as  they  appear  to  me  to  be  upon  the 
best  consideration  that  I  can  give,  by  reason,  law,  and 
equity, — I  think  that  the  bond  in  question  did  not  con- 
stitute <<  a  debt  contracted  previous  to  the  issuing  of  the 
fiat  payable  upon  a  contingency.'^ 

First  I  will  consider  the  point  as  if  the  56th  section 
were  the  only  clause  in  the  act  relating  to  proofs,  in 
addition  to  the  46th  section,  which  is  the  general  clause. 
Could  it  in  such  case  be  successfully  contended  that  a 
contract  to  indemnify  against  contingent  damages  was  a 
I  debt  contracted  payable  upon  a  contingency  ?  I  think 

not.     A  par^,  by  taking  a  security  of  this  sort,  does 
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not  give  credit  for  a  sum  of  money  to  the  person  who        1833.     . 
enters  into  such  security.     The  relation  of  debtor  and       _ 

.  Ex  parte 

creditor  is  not  thereby  raised  between  the  parlies.     To     Marshall 

constitute  a  debt,  the  substance  of  the  contract  must,  I  T*"i*"^^!!l 

'  ^  'In  the  matter 

think,  be  to  pay  a  certain  sum  of  money.      By  the  of 

words  of  the  56  th  section  it  is  the  payment  alone  of  the 
debt  that  is  put  in  contingency,  not  the  contracting  of 
the  debt ;  and  putting  this  construction  on  the  words  of 
the  section,  the  amount  of  the  debt  payable  upon  the 
contingency  would  be  certain,  though  if  the  contingency 
had  not  happened,  the  then  value  of  the  debt  would  be 
uncertain  according  to  the  time  of,  or  the  probability  or 
improbability  of  the  happening  of  the  circumstances 
upon  which  the  payment  of  such  debt  was  made  to 
depend.  The  inconvenience  and  injustice  to  which  a 
contrary  construction  would  lead  is  great;  and  where 
is  the  line  to  be  drawn  ?  Suppose  the  case,  as  was  well 
put  on  the  part  of  the  assignees,  of  a  bond  ex* 
ecuted  by  a  bankrupt  in  a  large  penalty,  conditioned  to 
guarantee  the  performance  of  covenants  in  a  lease — a 
farming,  mining,  or  a  building  lease.  A  future  possible 
demand  may  arise  on  this  bond  during  some  period  or 
after  the  expiration  of  the  lease,  which  may  be  of  any 
possible  duration.  Or  suppose  a  bond  given  by  a  keeper 
of  a  prison,  who  afterwards  becomes  bankrupt,  to  the 
sheriff,  to  an  amount  largely  exceeding  all  the  debts 
proved  against  the  bankrupt's  estate,  and  conditioned 
for  the  safe  keeping  of  prisoners  in  his  custody.  Actions 
might  afterwards  be  brought  against  the  sheriff  for 
escapes,  and  on  this  bond  the  keeper  of  the  prison 
might  become  liable  to  the  sheriff  for  the  amount  of 
all  damages  recovered  against  him.  Or  suppose  the 
penalty  of  the  bond  in  question  were  20,000/.  instead 
of  2,000/. ;  and,  instead  of  being  confined  to  one  levy 
of  goods  against  Sewerkropj  had  applied  to  several,  and 
went  to  indemnify  the  sheriff  against  returning  ntUla 
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1633.       bona  to  varbua  writs  under  which  different  seizures 
of  property  of  Sewerkrop  had  been  made.     Should  a 
Marshall     cl^m  be  entered,  and  a  sum  reserved  for  a  dividend 
^nd  anoth«|^    thereon,  in  respect  of  the  possible  demand  on  this  bond  ? 
of  Supposing  a  claim  on  such  a  bond  to  be  entered  for 

5^000/.,  and  the  proofs  amount  to  500/.,  the  assets  being 
sufficient  to  pay  on  the  proo&  and  claim  2s.  in  the  pound. 
Thus  500/.  would  be  locked  up  (sufficient  to  pay  the 
debts  proved  20s.  in  the  pound),  because  it  was  possible 
that  at  some  future  period  the  whole  or  part  of  it  might 
be  claimed.  A  bond  fiir  the  performance  of  covenants, 
or  to  do  a  collateral  thing,  may  never  be  forfeited,  it  may 
lie  inperp^ikunf  and  so  the  assets  would  never  be  admi- 
nistered* Whereas  the  pc^cy  of  the  bankrupt  law  is  to 
divide  assets  qpeedily;  not  to  lock  them  up  to  meet 
future  possible  demands. 

Again,  if  such  a  debt  be  proveable,  it  would  also  be 
discharged  by  the  bankrupt  obtaining  his  certificate, 
which  he  might  do  before  any  actual  breach  of  the  con- 
dition of  the  bond.  The  breach  of  the  condition  might 
not  happen  until  two,  three,  or  more  years  afterwards; 
the  obligor  might  then  be  in  good  circumstances,  and 
able  to  pay;  but  no,  the  certificate  would  then  be  a  bar 
to  any  such  claim. 

But  then  it  is  said  that  looking  at  the  Act  of  Par- 
liament with  reference  to  the  sections  preceding 
section  56,  namely,  those  relating  to  debts  payable  at  a 
future  day,  to  sureties  and  bail,  to  bottomry  bonds, 
respondentia  bonds,  and  policies  of  insurance,  and  to 
annuities,  that  the  object  of  the  legislature,  by  section  56, 
was  to  relieve  the  bankrupt  from  all  future  liabilities 
that  might  end  in  debts.  I  cannot  but  think  that  the 
contrary  is  the  more  correct  inference  to  draw  from  this. 
For  if  such  were  the  intent  of  tlie  l^islature,  why  par- 
ticularize the  difierent  liabilities  frpm  which  a  bankrupt 
is  to  be  dischaiged  in  six  sectionsi  where  one  ^rt 
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clause  might  have  been  made  applicable  to  all:  and        188S. 

moreover,  if  this  extended  construction  be  the  right  one,       „ 

the  term  <<debt"  in  the  56th  section  would  embrace     Mauhall 

much  more  than  the  term  mutual  credit  in  the  50th    •»<*  ">other. 

In  the  matter 

section,  which  would  be  contrary  to  all  the  authorities.  j>f 

By  the  50th  section  it  is  provided  that  where  there 
has  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between 
the  bankrupt  and  any  other  person,  the  commissioner 
shall  state  the  account,  and  one  debt  or  demand  may  be 
set  against  the  other. 

Now  the  term  <<  mutual  credit^*'  both  oo  the  former 
statutes  and  the  present,  has  been  held  to  mean  some- 
thing more  than  the  words  ^* mutual  debts"  import. 
It  has  been  held  that  a  mutual  credit  may  be  said  to 
exist  where  there  are  transactions  between  a  bankrupt 
and  other  parties  which  will  necessarily  end  in  debts* 
This  will  appear  by  the  cases  of  Bose  v.  Hart^  8  Tauni. 
499 ;  Sampaan  v.  Norton,  2  Brod.  ^  £.  89 ;  (Mins  v. 
Jcnesj  10  B.  ^  Cr.  7T7 ;  and  Bon  v.  Sim$,  i  B.  Sf  JUL 
521.  But  it  has  also  been  held  that  a  contract  to  in- 
demnify upon  a  contingency,  or  to  do  a  collateral  act, 
would  not  operate  as  a  mutual  credit;  a  Jbrtiori  such  a 
contract  cannot  operate  as  a  debt. 

In  Simpson  and  others  v.  Burton^  3  Brod.  jf  B.  89, 
die  defendant  {Burton)  had  sold  and  shipped  a  quantity 
of  gunpowder  to  a  person  of  the  name  of  Andrews^ 
which  was  received  into  the  magazine  of  Cook^  a  ware- 
houseman, by  the  direction  of  Andrew*.  The  vendor, 
suspecting  the  insolvency  of  the  vendee,  wrote  to  Cook^ 
the  warehouseman,  desiring  him  to  detain  the  powder, 
and  guaranteeing  him  against  all  loss  from  so  doing. 
Cboft  retained  the  powder  and  delivered  it  to  the  vendor* 
The  vendee  afterwards  sued  Cookj  the  warehouseman,  in 
trover  for  the  powder,  obtained  judgment,  and  levied 
execution  on  his  goods.     Cook  became  bankrupt,  being 
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1833.        at  the  time  indebted  to  the  vendor  {Burton)  ;  and  in 

this  action,  which  was  brought  by  the  assignees  of  Cook 

Ma&shall     against  Burton  on  the  guarantee,  it  was  held  that  the 

and  another,    guarantee  did  not  constitute  a  mutual  credit  with  Cook 
In  the  matter  ® 

of  so  as  to  enable  the  defendant  Burton  to  set  oft  the  money 

due  to  him  from  Cook.  In  this  case  Burroughs  J.,  said, 
**  The  intention  was  to  confine  mutual  credit  to  pecu- 
niary demands,  or  to  those  subjects  which  at  some  sub- 
sequent period  might  become  of  a  pecuniary  nature. 
Now  look  at  this  case,  has  it  the  semblance  of  a  pecu- 
niary demand  ?  It  is  a  mere  guarantee,  on  which  tiiere 
is  only  a  contingent  claim  for  unliquidated  damages; 
and  here,  before  verdict  given,  is  an  attempt  to  call  it  a 
mutual  credit."  And  Richardson^  J.,  says,  *^  By  the 
last  decision  as  to  mutual  credit,  the  doctrine  has  pro- 
perly been  confined  to  goods  deposited  with  the  view  to 
a  sale,  the  proceeds  of  which  should  form  an  item  in  an 
account.  The  present  case  goes  much  further,  for  it  is 
only  a  contract  to  indemnify  upon  a  contingency ;  and 
Gknnie  v.  Edmunds^  4  Taunt.  775,  is  directly  opposed 
to  such  an  extension  of  the  doctrine  of  mutual  credit." 
So  in  the  case  oiBose  v,  Sims,  I  B.  Sf  Aid.  521,  A.  hav- 
ing given  defendant  his  acceptance  for  20/.,  defendant 
in  consideration  thereof  undertook  that  he  would  indorse 
to  ^.  a  bill  drawn  by  him  (defendant)  on\E.,  payable  to 
defendant's  order;  he  gave  the  bill  but  would  not 
indorse  it.  On  assumpsit  brought  by  the  assignees  of  A., 
who  had  become  bankrupt,  and  whose  acceptance  was 
dishonoured.  Held,  that  the  contract  to  indorse  was  not 
a  subject  of  mutual  credit  within  6  Geo.  4.  c.  16.  s.  50, 
and  could  not  have  been  set  off  by  the  assignees  against 
the  20L  due  from  A.  to  the  defendant.  Parke,  J.,  says, 
<*  This  is  not  a  case  of  mutual  credit  within  the  Bank- 
rupt Act;  it  is  merely  a  case  where  the  cause  of  action 
arises  for  the  non-performance  f>f  a  contract.  The  pro- 
vision with  respect  to  mutual  credits  is  confined  to  debts 
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between  the  bankrupt  and  other  parties,  or  to  transactions        1833. 

necessarily  ending  in  debts/*     And   Taunton^  J.,  says,        • 

<*  A  mutual  credit  may  be  said  to  exist  wh^re  there  is  a     Mab^au. 

debt,  or  something  which  will  end  in  a  debt*     Here    an«l  another. 
•  i!  u  u  .       1  c      ^  In  the  matter 

neither  was  shown,  but  only  a  cause  of  action,  namely,  of 

the  failure  of  the  defendlBtnt  to  indorse  pursuant  to  his 

engagement.     Immediately  upon  that  failure  a  right  of 

action  accrued  to  the  plaintiff,  but  not  a  debt.     The 

damages  were  unliquidated,  and  their  amount  dependent 


Fox. 


on  circumstances." 


These  cases  show  that  a  contract  to  indemnify  upon  a 
contingency,  or  to  do  a  collateral  act,  does  not  constitute 
a  mutual  debt ;  and  therefore  I  say  such  a  contract  can- 
not <x>nstitute  a  debt;  which  term  has  not  so  extended  a 
signification  as  th^  term  credit. 

The  circumstance  of  the  contract  in  the  present  case 
being  by  a  bond  with  a  penalty,  makes  no  difference ; 
because,  as  observed  by  Holroydj  J.,  in  Taylor  v.  Youngs 
ZB.  !f  A.  529,  <^  In  the  case  of  a  bond  with  a  penalty, 
the  penal^  is  not  the  debt  actually  proved ;  but  that 
which  is  proved  by  reason  of  a  penalty  is  that  which 
can  be  valued  as  a  debt."  But  here  there  was  nothing 
that  could  constitute  a  debt,  for  the  reasons  I  have  before 
stated.  Authorities,  however,  are  not  wanting  as  to  the 
true  construction  to  be  put  on  the  56th  section  ;  in 
Yallop  V.  Ebers,  IB.^  Aid.  698,  the  defendant  under- 
took to  pay  the  balance  due  on  a  bill  of  exchange,  of 
which  the  plaintiff  was  the  acceptor ;  and  afterwards,  by 
a  new  undertaking,  engaged  to  deliver  up  the  acceptance 
to  the  plaintiff  within  a  month,  or  to  indemnify  him 
against  it.  Defendant  became  bankrupt,  and  did  not 
pay  or  indemnify  ;  and  the  plaintiff  was  obliged  to  take 
up  the  bill,  the  bankrupt  having  then  obtained  his  cer- 
dficate.  In  an  action  brought  for  the  breach  of  pro- 
mise. Held,  that  the  plaintiff  could  not  have  proved  in 
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I83S.       respect  oi  it  under  the  deTendant's  commisicNi ;  and  in 

"""""^        that  case  Lord  Tenierden  says»  <'  By  statute  6  Geo.  4* 

Mauhall     c.  16.  a  bankrupt  may  be  discharged  from  all  debts  due 

and  another,    g^  ^  ^i„jg  ^f  ^  issuing  the  oommission.  all  that  are 
la  the  matter  ^ 

of  certain  to  become  due  at  a  future  time,  and  all  that  may 

or  may  not  become  payable  by  the  bankrupt  at  a  future 

time:  in  the  latter  case  where  the  contingency  has  not 

happened  before  the  issuing  of  the  commission,  the 

commissioner  may  ascertain  the  Talue  and  admit  the 

party  to  prove ;   or  if  the  contingency  has  hi^ypened 

before  the  value  is  ascertained,  the  demand  then  stands 

as  if  it  had  been  ddntum  m  pnB9enii  Mohendum  infiOura^ 

and  the  creditor  may  prove  in  respect  of  such  debt,  and 

receive  dividends ;  but  it  appears  to  me  that  there  vras 

no  debt  between  the  predent  defendant  and  the  phuntiff 

to  whidi  one  of  these  clauses  could  be  applicable." 

From  this  case  it  is  clear,  that  to  entitle  a  party  to 
prove  by  virtue  of  the  56th  section  there  must  be  a  debt 
contracted  previous  to  the  issuing  of  the  fiat,  payable 
upon  a  contingency,  and  that  a  contract  of  indemnity  is 
not  sudi  a  debt. 

The  same  law  is  to  be  deduced  from  the  cases  of 
Boorman  v.  Naah^  9  £.  ^  Cr.  145 ;  Huffman  v.  JFbiir- 
driniery  5  M.^S.  21;  Attwood  v.  Partridge^  4  Bing. 
209;  Taphry.  Yomg,  3  B.  Sf  AbL  521 ;  ex  parte  Tindalj 
8  Bing.  402;  exports  ThampBon^  1  Mont,  tf  BUgh^  219 ; 
fltkid  ex  parte  The  Lancoater  Canal  Cknnpangy  Mont  27. 

In  the  cases  of  Taylor  v.  Young  and  ex  parte  TAe 
LancasUr  Canal  Company  the  undertakings  were  by 
bond,  with  a  penalty,  as  is  the  present.  Then  as  to  the 
case  of  ex  parte  MyerSj  MonL  if  Btighj  229,  the  contract 
there  was  not  to  indemnify  against  contingent  damages, 
but  an  absolute  engagement  by  the  bankrupt,  that  he 
the  bankrupt,  or  certain  other  persons  (named),  sliould 
provide  for  the  payment  of  certain  bills  to  the  extent  of 
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12,000/.     So  in  the  case  of  ex  fiarie  Adne^j  Cowp.  426,        I8S3. 

and  ex  parte  Letmsy  Mont,  tf  jSf  .  426,  the  bankrupt  under-        ' 

took  to  pay  a  sum  certain  in  case  his  princi{ml  failed  to     Marshall 

do  so.     It  is  unnecessary  for  us  to  decide  whether  such    and jinother. 

"^  ,  In  the  matter 

undertakings   are  debts    payable    upon    contingencies  of 

within  the  56th  section.  We  say  that  a  mere  claim  for 
unliquidated  damages,  which  cannot  be  settled  without 
the  intervention  of  a  jury,  is  not  such  a  debt. 

I  have  only  further  to  observe,  that  I  regret  that  I 
cannot  concur  in  what  appears  to  have  been  the  incli- 
nation  of  the  opinion  of  the  Court  of  Review  in  this 
case,  by  ordering  a  claim  to  be  entered  for  1,000/.,  and 
a  dividend  thereon  to  be  reserved.  The  question,  how«- 
ever,  as  to  the  right  of  proof  still  remains  open.  In  the 
report  by  Mr.  Mtmtagu  of  what  took  place  before  the 
Court  of  Review,  Sir  6.  Bose  is  stated  to  have  said,  that 
a  Court  of  £quity  would  not  permit  executors  to  divide 
the  assets  whilst  such  a  bond  as  this  existed.  I  should 
be  slow  to  express  any  opinion  on  a  pdnt  of  equity 
differing  from  his  Honor  Sir  6.  Bosej  whose  knowledge 
and  experience  in  such  matters  is  so  extensive.  But  sup^ 
posing  this  be  the  proper  test  to  try  what  debts  are 
proveable  imder  bankruptcies,  (bearing  in  mind  that 
debts  proveable  are  entirely  the  creature  of  an  act  of 
parliament,)  I  cannot  find  authorities  in  support  of  the 
proposition ;  but  I  do  find  authorities  for  this,  —  that  a 
simple  contract  debt,  both  at  law  and  in  equity,  would 
be  entided  to  priority  over  a  future  contingent  claim  for 
unliquidated  damages,  though  secured  by  bond  with  a 
penalty ;  Harrisoris  case,  5  Co.  286 ;  Hawkins  v.  Day, 
AmU.  160;  and  Nectar  and  Sharpe  v.  Gennety  Cro^ 
EUz.  466.  As  respects  a  residuary  legatee,  a  court  of 
equity  would  order  a  sufficient  indemnity  to  an  executor 
against  such  a  claim,  on  the  funds  being  paid  over; 
Simnums  v.  Bolland,  S  M^.  547. 
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1833*  Sir  George  Rose  is  stated  to  have  further  said,  <<  it 

_  is  difficult  to  say   that,  independent  of  the  bond,  the 

Marshall     sheriff  is  not  entitled  to   prove  for  the  value  of  the 

In°the^mauer  SP^^'*     ^  cannot  bring  my  mind  to  the  conclusion, 
of  that  such  right  of  proof  could  arise.     Independently  of 

the  bond,  the  case  would  stand  thus :  the  sheriff  takes 
certain  goods  in  execution,  which  are  claimed  by  a  third 
party ;  he  gives  them  up,  and  returns  ntdla  bona  to  the 
writ*  Now  it  has  been  decided,  even  in  the  case  where 
goods  seized  in  execution  by  the  sheriff  have  been  taken 
from  him  by  a  third  party  by  force,  that  the  sheriff,  after 
returning  mUla  bona  to  the  writ,  has  no  remedy  against 
.the  taker  of  the  goods,  for  the  sheriff,  by  returning  nulla 
bonOj  whereby  he  declares  that  he  never  had  rightful 
possession,  disclaims  all  interest  in  the  goods.  In  an 
action  against  the  sheriff  for  a  false  return,  after  he  had 
taken  goods  in  execution,  which  had  been  forcibly  taken 
out  of  his  possession,  and  carried  away  by  a  person 
claiming  property  in  them,  such  person  was  admitted  to 
prove  that  they  were  not  the  property  of  the  debtor 
against  whom  the  execution  had  issued,  upon  the 
ground  that  the  sheriff  could  not  maintain  'an  action 
against  him,  the  witness,  for  the  rescue  or  for  the  value 
of  the  goods,  after  having  made  such  a  return,  and  that 
therefore  the  witness  had  no  interest  in  supporting  the 
sheriff;  Thomas  v.  Pearse^  5  Price^  547.  And  in  Under^ 
wood  V.  Mordant^  2  Vem*  237,  it  was  held,  that  in  an 
action  against  the  sheriff  for  a  fialse  return  of  nulla  bona, 
if  the  plaintiff  recover  damages  against  him,  the  verdict 
does  not  vest  the  property  of  the  goods  in  the  sheriff, 
but  they  remain  in  the  party,  and  are  liable  to  any  other 
execution.  The  sheriff  therefore  could  have  no  right  of 
proof  for  the  value  of  the  goods ;  and  besides,  the  goods 
were  given  up  to  Fox  and  Frasi,  and  therefore  supposing 
the  sheriff  had  any  claim  independent  of  that  arising  on 

13 
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the  bond,  it  would  be  against  Fox  and  Frasi  jointly,  and         1833. 
not  against  the  separate  estate  of  Fox,  ' 

Upon  the  whole,  I  think  the  demand  of  the  sheriff     I^Iarshall 

is  not  proveable,  upon  the  around  that  there  was  no    and  another. 
^  J  ,        .  In  the  matter 

debt  contracted  at  the  time  of  the  issuing  of  the  fiat^         of 

payable  upon  a  contingency  within  the  meaning  of  the 
56th  section. 

It  becomes,  therefore,  unnecessary  for  me  to  consider 
the  other  point  raised  in  the  argument;  namely,  that  the 
debt  contracted  must  be  capable  of  valuation  at  the  time 
of  the  issuing  the  fiat,  and  that,  if  not  capable  of  valu- 
ation at  the  time  of  the  issuing  the  fiat,  it  could  not  be 
proved  under  the  second  part  of  the  56th  section,  afler 
the  contingency  had  happened. 

Proof  rejected. 


Ex  parte  Sir  C.  MARSHALL  and  another,  sheriffs        C.  R. 

of  Middlesex.—  In  the  matter  of  JFOX.  «^«'»- 1'^  S" 

Feb.  20, 

1  HE  sheriff  having  seized  goods  claimed  by  assignees        1834. 

as  part  of  the  bankrupt's  estate,  consented  to  give  them  bankrupt  has 

up  on  receiving  an  indemnity  bond  from  the  assignees,  K»^^"  *"^  j 

and  returned  nvlla  bona.      An  action  was  thereupon  and  the  amount 

commenced  against  the  sheriff  for  a  false  return,  and  a  not  ascertpined 

verdict  for  800/.  was  recovered.   Pending  the  action,  one  7^*^*"  *^°  ^'. 

^  issues,  there  w 

of  the  assignees  became  bankrupt,  and  the  Court  of  no  debt  prove- 
Review  ordered  a  claim  to  be  entered  on  behalf  of  the 
sheriff.  The  case  thus  far  is  reported,  Mont,  §•  Blu 
242.  The  sheriff  afterwards  applied  to  have  the  claim 
matured  into  a  proof.  The  Subdivision  Court  rejected 
the  proof,  (a)  This  was  a  petition  appealing  from  the 
decision  of  the  Subdivision  Court 


{a)  Supra^  118. 

Vol.  I.  L 
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1834.  Mr.  Stvanston  and  Mr.  BetheU  for  the  petitioners :  — 

_        ^  The  leading  intent  of  the  legislature  was,  that  while 

Kx  parte' 

Marshall     on  the  one  hand  the  bankrupt  was  divested  of  all  his 

Iii"the°matter  P^^P^^'^y*  ^^  ^^^  other  hand  he  should  be  relieved  from 
of  all  liabilities. 

Fox. 

At  the  bankruptcy  there  existed  a  contract,  which, 
though  it  was  called  into  active  operation  by  the  hap- 
pening of  the  contingency,  was  not  founded  on  the  con- 
tingency. If  the  bond  had  been  forfeited  before  the 
bankruptcy,  it  has  been  clear,  ever  since  the  time  of 
Lord  Hardwicke^  that  it  would  be  proveable.  Ex  parte 
Winchester 9  1  Atk.  116,  cited  in  ex  parte  Bowlatt, 
2  Roscy  418.  (a)  The  case  unprovided  for  was  where 
the  bond  was  not  so  forfeited;  consequently,  if  this 
debt  be  not  proveable  under  section  56,  then  the  very 
case  which  required  provision  is  not  provided  for,  and 
the  section  may  be  considered  as  a  nullity.  On  referring 
to  the  sections  in  pari  materia  it  is  found,  that  section  52 
enables  sureties  and  others  liable  to  the  debts  of  the 
bankrupt  to  prove  after  having  paid  such  debts;  sec- 
tion 53  enables  persons  havmg  bottomree  or  respondentia 
bonds  or  policies  of  insurance  to  claim,  and,  after  the 
loss  shall  have  happened,  to  prove ;  sections  54  and  55 
enable  grantees  and  sureties  for  annuities  to  prove ;  and 
then  section  56  provides  for  two  additional  cases,  and 
might  have  been  two  distinct  clauses,  one  where  the 
contingency  occurs  before  the  issuing  the  commission, 
the  other  where  it  does  not  happen  till  afterwards. 

The  late  case  of  ex  parte  Myers^  Mont,  §*  Bli.  229,  is 
conclusive  in  favour  of  the  petitioner,  it  having  there 
been  decided,  that  a  debt  on  a  guarantee  not  absolute 
before  the  bankruptcy  was  nevertheless  proveable  as  a 
contingent  debt. 


(/i)  But  see  rr  parte  Rainer  in  Rowlait  v.  Rowlatt^  1  Jac,  4"  Walk,  280. 


Fox. 


CASES  IN  BANKRUPTCY.  Hi 

[Sir  John  Ciro**.-  — The  whole  question  resolves  itself  1834. 
into  this,  whether  the  bond  were  forfeited  at  the  time  of  — 
the  act  of  bankruptcy  ?     A  point  not  unlike  the  present     Marshall 

arose  in  ChaUoner  v.  Walker,  1  Bttrr.  574.  and  another. 

__       ^  T  r       I  1  ,         In  the  matter 

The  Chief  Judoe:  —  in  that  case  a  damage  had  of 

actually  been  incurred  when  the  bond  was  put  in  suit. 
Here  the  petitioner  had  not  incurred  the  slightest 
damage  or  expence  before  the  issuing  the  fiat] 

There  existed  a  verdict  on  which  judgment  eventually 
went  against  the  petitioner,  which  is  a  damnification.  It 
is  immaterial  whether  or  not  the  bond  were  forfeited, 
because  the  giving  up  the  goods  furnishes  efficient  con- 
sideration to  support  the  proof. 

Mr.  Twiss  and  Mr.  Sogers  for  the  assignees :  — 
An  erroneous  opinion  prevails,  that  a  conflict  exists  in 
tiie  present  case  between  this  Court  and  the  Subdivision 
Court :  such  is  not  the  fact.  This  Court  refused  to  give 
any  opinion  as  to  the  proof  which  the  Subdivision  Court 
rejected.  First,  nothing  is  proveable  under  section  56, 
unless  it  be  an  actual  debt  antecedent  to  the  commis- 
sion ;  and,  second,  it  must  be  a  debt  capable  of  valu- 
ation. It  might  be  admitted,  for  the  sake  of  argument, 
that  the  bond  was  actually  forfeited  before  the  fiat, 
because  even  then  it  would  not  be  within  section  56, 
because  the  commissioner  could  assess  the  debt  equitably 
owing,  according  to  Lord  Hardwick^s  judgment  in  ex 
parte  Winchestery  1  Atk.  1 18,  where  he  says,  '<  Suppose 
a  bond  payable  by  instalments,  the  obligee  gets  judg-» 
ment  on  the  whole  penalty,  upon  a  breach  of  payment 
at  the  first  instalment;  why  even  a  Court  of  Law  would 
in  such  case  act  equitably,  for  upon  the  obligor's  apply- 
ing to  the  Court  there,  and  offering  to  pay  the  money 
due  upon  the  instalment,  and  agreeing  to  let  the  judg- 
ment stand  as  a  security  for  the  rest,  they  will  relieve 

L  2 


Us  CASES  IN  BANKRUPTCY. 

1884.        the  party  on  payment  of  the  money  then  due  and  costs;*' 
„  and  because  section  56  only  applies  where  it  was  not  so 

Ex  parte  ,  >/     rr 

Marshall      forfeited.     But,  in  fact,  there  was  no  forfeiture,  and  till 

l!rthe"m^rter  ^^^^  ^'  "^  ^^^^  ^^^"^^  ^*^^^*  ^^  proveahle.    Taylor  v. 
of  Youfifff  3  Bam.  §•  Aid.  521 ;  ex  parte  Lemcaster  Canal 

Company y  Mont,  17.     When  the  fiat  issued  there  was 

no  **  debt*'  due  by  the  sheriff.     The  party  had  only  a 

cause  of  action  against  him ;  there  merely  existed  a  pos* 

sibility  of  being  rendered  liable  to  damages,  the  amount 

of  which  was   uncertain  and  depended  on  a  verdict^ 

where  the  jury  might  assess  any  sum  from  one  fartliing 

upwards. 

[Sir  John  Cross :  —  That  would  apply  to  insurances 
under  section  53.] 

That  clause  is  an  exception  to  the  general  rule  in 
favour  of  the  maritime  system  of  the  kingdom,  (a)  In 
order  to  be  proveable  there  must  be  a  debt,  or  a  trans- 
action that  must  end  in  a  debt,  either  a  sum  certain  or 
a  positive  liability,  the  amount  of  which  may  at  once 
be  ascertained,  as  the  value  of  goods,  &c.,  otherwise 
there  will  be  no  **  debt.**  This  doctrine  was  recogrnized 
in  Rose  v.  Simms,  1  Bam.  8f  Ad.  526,  where  Mr,  Justice 
Taunton  says,  <<  A  mutual  credit  may  be  said  to  exist 
where  there  is  a  debt,  or  something  which  will  end  in 
a  debt;  here  neither  was  shown,  but  only  a  cause  of 
action,  namely,  the  failure  of  the  defendant  to  indorse 
pursuant  to  his  engagement;  immediately  upon  that 
failure  a  right  of  action  accrued  to  the  plaintiff,  but 
not  a  debt ;  the  damages  were  unliquidated,  and  their 
amount  dependent  upon  circumstances."    In  the  present 

(a)  9  Geo.  2.  c.  32.  s.  2.    The  their  not  being  proveable  might 

first  enactment  concerning  bol-  be  a  great   discouragement   to 

tomree  or  respondents'  bonds  re-  trade, 
cites,  that  it  was  passed  because 
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tmse  it  was  not  clear,  when  the  fiat  issued,  that  any  1834. 
liability  existed;  and  assuming  there  was,  yet  its  amount  — — 
•was  uncertain.     It  would  not  have  been  a  good  peti-     Mak^all 

tionins:  creditor's  debt.  ,*"*!  another, 

i-o-     ^  -r.  -«*•  1  ,  In  the  matter 

ibir  Creorge  Itose:  —  Many  debts  may  be  proved  of 

which  would  not  support  a  commission.] 

It  has  frequently  been  held,  that  a  bond  to  replace 
bank-stock  generally  is  proveable  only  when  the  bond 
was  forfeited  before  the  bankruptcy,  (a)    In  Boortnan  v. 
Na»h,  9  Bam.  if  Ores.  154,  a  person  had  contracted  for 
a  certain  quantity  of  oil,  to  be  delivered  at  a  future  day, 
at  a  certain  price,  and  he  became  bankrupt  before  that 
day ;  and  it  was  held,  that  his  certificate  did  not  protect 
him  from  an  action,  Lord  Tenterden  saying,  "  The  right 
of  the  plaintiff  to  maintain  this  action  depended  upon 
the  question,   whether   he   could  or  could   not   have 
proved  his  demand  under  the  commission  of  bankrupt 
issued  against  the  defendant?     It  appears  to  us  im- 
possible that  he  should  so  prove  it,  for  at  the  time  the 
commission   issued  it  was    uncertain,   not   only   what 
amount  of  damage,  but  whether  any  damage  would  be 
sustained.'' 

Mr.  Tiviss  here  referred  to  the  cases  cited  by  the 
commissioners  (6),  and  proceeded  as  follows:  —  All 
these  cases  support  the  proposition  that  there  can  be  no 
proof  on  a  bond  unless  there  has  been  a  breach  of  the 
condition  before  the  issuing  of  the  commission.  In  the 
case  now  before  the  Court  the  debt  would  not  have  been 
proveable  even  if  the  bond  had  been  so  forfeited,  be- 
cause not  prima  facie  capable  of  valuation  at  that  time. 
Ex  parte  T/umpsony  Mont.  §*  BIL  219. 


(a)  See  the  cases  on  this  point  collected  in  1  Mont,  Sf  Greg,  Dig. 
220. 
(6)  Hee  ante,  page  US. 
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1834.  [The  Chief  Judge:  — I  certainly  said  something 

to  that  effect,  but  it  was  quite  obiter ;  the  judgment 

Marshall    was  on  another  ground,  and  I  afterwards  altered  mj 

of  In  Goddard  v.  Vanderhayden,  2  WiUs.  262,  the  Court 

were  of  opinion,  that  if  A*  had  a  bond  of  indemnity 
from  B.y  and  the  condition  be  broken,  and  afterwards 
B,  became  bankrupt  before  A.  had  been  sued  or  damni- 
fied, though  A.  had  a  good  cause  of  action  against  B, 
before  the  act  of  bankruptcy,  yet  as  AL  had  not  been 
damnified  by  paying  any  certain  sum  of  money  by 
reason  of  BJs  breach  of  the  condition,  A.  could  not  pos* 
sibly  swear  to  any  debt  due  and  owing  from  A.  at  the 
time  of  the  act  of  bankruptcy. 

Mr.  Swanston  in  reply :  — 

In  thb  case  there  certainly  was  a  valuable  considera- 
tion for  giving  up  the  goods,  that  is,  a  bond  in  a  penalty 
to  indemnify  the  sheriff  against  all  actions  and  expences. 
The  moment  the  attorney  of  the  sheriff  made  any  pay- 
ment in  defending  the  action  the  bond  became  forfeited; 
this  was  the  case  before  the  issuing  of  the  fiat.  All  the 
cases  which  have  been  cited  are  either  of  sureties,  where 
there  is  no  consideration,  or  cases  where  the  debt  was 
incapable  of  valuation.  When  tlie  amount  of  the  debt 
depends  upon  unravelling  complicated  accounts,  the 
amount  often  cannot  be  ascertained  till  long  after  the 
issuing  of  the  commission.  Still  the  amount  is  prove- 
able,  when  ascertained  ;  and  in  this  case  the  amount  of 
the  debt  was  at  least  the  value  of  the  goods  delivered, 
which  is  now  ascertained.  The  amount  primd  facie 
proveable  was  here  certain,  being  the  penalty  of  the 
bond,  subject  to  reduction,  if  afterwards  necessary. 

In  ex  parte  Gundry^  Mont.  Sf  Mac.  293,  though  the 
contingency  happened  after  the  commission,  and  though 
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there  was  up  ascertained  debt  during  twenty  years,  yet        ^834. 

the  debt  was  held  proveablej  and  in  ex  parte  Tindal^        

Mont,  if  Mac.  415>  the  debt  was  held  proveable,  though     Marshatx 

the  contingency  could  not  happen  till  after  the  death  of   and  another. 
^     .      ,  In  the  nmttct' 

the  bankrupt.  of 

F4ML. 

The  Chiev  Judge  :  — 

This  is  not  a  point  on  which  much  doubt  can  be 
entertained.  It  has  been  imagined  that  the  decision 
in  this  case  must  shake  either  ex  parte  Myers  (a)  or 
ex  parte  Thompson  (6),  but  it  will  not  necessarily 
disturb  either.  In  ex  parte  Thompson  there  was  no 
existing  debt  when  the  commission  issued,  but  there 
was  in  ex  parte  Myers^  Sudell  being  indebted  on  a  bill 
at  the  time  of  the  bankruptcy,  the  payment  of  which 
depended  on  a  contingency.  In  the  present  case  tlie 
bond  was  not  forfeited  before  the  fiat  issued,  and  con- 
sequently  there  was  no  existing  debt  All  the  cases  of 
proof  on  bonds  support  the  proposition,  that,  where  the 
bond  is  not  forfeited  when  the  commission  issues,  there 
is  no  debt  proveable. 

In  one  of  these  cases,  Perkins  v.  Kempland,  2  TVin. 
Black.  1 106,  it  was  held,  that  an  annuity  bond  could 
not  be  proved  unless  it  were  forfeited  before  the  com- 
mission issued,  the  Court  being  of  opinion,  that,  if  the 
bond  were  not  so  forfeited,  there  was  no  debt  then  due 
in  law,  but  it  was  a  mere  contingency,  which  might  or 
might  not  become  a  debt  infiduro;  but  that,  where  the 
bond  was  forfeited,  it  became  a  debt  at  law,  and  the 
equitable  redemption  of  that  debt,  by  payment  of  the 
arrears  and  the  growing  annuity,  was  the  proper  sub- 
ject of  valuation,  and  the  debt  so  appreciated  might  be 


{a)  Afont.  Si  Bli.  229,  S.C.;  S^Dca.  ^  Ch,  251. 
(h)  Mont  Si  Bit.  219. 
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1834.        proved.     In  the  case  now  before  the  Court,  the  bond 

— "~        not  having  been  forfeited,  the  circumstance  is  wanting 

Marshall     which  would  have  enabled   the   Court  to  act  on  the 

and  another,    equitable  principle  of  considering  the  penalty  as  a  secu- 

of  rity  for  the  sum  really  owing.     In  order  to  enable  a 

contingent  debt  to  be  proved,  it  must  be  such  a  contin-* 

gent  liability  as  can  be  considered  a  ^<  debt"  existing 

when  the  commission  issues*     This  is  fully  borne  out  by 

the  concluding  words  of  section  56,  *^  provided  such 

person  had  not,  when  such  debt  was  contracted,  notice 

of  any  act  of  bankruptcy.'*  (a) 

It  has  been  argued  that  the  giving  up  of  the  goods 
by  the  sheriff  furnishes  a  sufficient  consideration  to 
enable  the  petitioner  to  prove,  independently  of  the 
bond ;  but  the  sheriff's  possession  of  the  gcxxls  was 
merely  as  an  officer  of  justice,  he  having  no  power  of 
.  disposition.  If,  indeed,  he  had  entered  into  a  contract 
for  their  sale,  that  might  raise  a  new  state  of  circum- 
stances. What  Fox  does  is  to  indemnify  the  sheriff 
^'  from  and  against  all  loss,  charges,  damages,  costs^ 
and  expences  which  they  or  any  of  them  shall  or  may 
sustain,  suffer,  or  be  put  unto  for  or  by  reason  or  means 
of  quitting  {possession  of  the  said  goods,  or  of  returning 
nulla  bona  to  the  said  writ;  and  from  and  against  all 
costs  and  expences  of  defending  any  action  or  actions 
which  mpy  be  commenced  against  them  or  either  of 
them  on  that  account ;"  the  meaning  of  which  is,  if  the 
goods  are  not  those  of  the  assignees,  I  undertake  to  save 
you  harmless  from  all  tlie  consequences  of  giving  them 
up;  it  is  a  mere  indemnity,  and  not  isuch  a  contract 
as  enables  a  proof  to  be  made  in  consideration  of  the 
goods. 

(a)  See  Bire  v.  Moreau,  4  Bing.  58 ;  Clat/ton  v.  Gosling,  5  Barn, 
&}  Cret,  360 ;  and  Miwood  v.  Partridge,  4  Bing,  209. 


Fox« 
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The  question  for  judgment  therefore  is,  whether,  on         1834> 
this  bond,  a  proof  can  be  tendered  after  the  obligee  has 
been  damnified  subsequently  to  the  issuing  of  the  com-     Marshall 
mission.     This  appears  to  be  a  short  point,  it  being  i^"^j,g"^^t*jj^ 
a  principle  well  recognized  in  bankruptcy,  that  the  debt  of 

must  have  been  incurred  previously  to  the  commission. 
Nevertheless  I  will  look  carefully  through  the  autho- 
rities, and,  if  I  find  any  reason  to  alter  my  present 
opinion,  I  will  mention  the  case  again. 

Sir  John  Cross : — As  this  is  likely  to  become  a  leading 
«:ase,  I  shall  take  time  to  consider  my  judgment. 

Sir  George  Rose :  — 

I  am  anxious  to  state  my  opinion  immediately,  be- 
cause, after  the  deliberate  judgment  of  the  Subdivision 
Court,  I  think  it  due  to  the  commissioners  to  state, 
that  in  my  opinion  the  question  is  not  of  that  doubt  ad 
to  call  for  delay  in  giving  judgment.  Having  said  this 
much,  I  withdraw  from  all  consideration  of  what  passed 
in  the  Subdivision  Court. 

This  Court  ordered  a  claim  to  be  entered  in  the  first 
instance,  which  was  perfectly  correct,  in  order  to  give 
time  till  the  relative  liabilities  of  the  obligors  could  be 
ascertained. 

If  a  bond  be  forfeited  before  a  commission  issues, 
the  Court  are  enabled  to  fix  upon  the  penalty,  and 
consider  it  as  a  debt,  the  amount  of  which  is  generally 
governed  by  the  sum  equitably  due.  The  language  of 
the  56th  section,  a  "  debt  payable  upon  a  contingency 
which  shall  not  have  happened  before  the  issuing  of 
such  commission/'  is  so  clear  as  to  preclude  controversy 
concerning  its  signification.  If  the  petitioner  had  been 
a  claimant  against  the  assets  of  a  deceased  person,  the 
executor  would  not  be  justified  in  considering  this  a 
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1834.        debt  contracted  by  his  testator  during  his  lifetime ;  and 

"■""        if  so,  it  is  not,  by  analogy,  proveable  under  a  bank- 

Makshall     ruptcy.     The  intent  of  the  bond  was  to  protect  the 

and  another,    gheriff,  and  not  to  affect  the  property  in  the  ffoods. 
In  the  matter  r    r     j  g 

of  The  parties  clearly  intended  it  as  an  indemnity  for  an 

act  done,  and  no  court  can  vary  the  nature  of  a  con- 
tract. There  are  two  kinds  of  bonds :  the  first  relate  to 
indemnities ;  the  second  to  money.  The  bond  here  is  of 
the  former  class,  and  creates  no  debt  till  there  has  been 
a  breach.  I  am  of  opinion  that  the  decisions  are  correct 
both  in  ex  parte  T/tompson  (a)  and  ex  parte  Myers,  (b) 
Certainly  they  are  not  repugnant  to  each  other :  even 
if  so,  they  both  support  the  order  which  in  all  probability 
will  be  made  in  this  case.  In  Thompson's  case  it  was 
held,  that  on  non-payment  by  the  principal,  the  surety 
became  liable,  as  a  principal  debtor,  for  a  debt  of  his 
own.  When  a  person  is  surety  only  there  must  be  an 
act  done  to  render  him  liable  through  the  covenant, 
which  is  not  the  case  as  to  the  principal,  who  is  liable 
on  the  original  transaction.  The  same  class  of  circum* 
stances  and  arguments  were  applicable  in  the  case  of 
the  Lancaster  Canal  Company,  (c)  As  to  ex  parte  Myers, 
there  never  was  a  doubt  but  that  a  debt  on  a  guarantee 
depending  on  a  contingency  was  proveable  after  the 
contingency  had  happened.  Twenty  cases  have  fallen 
within  my  own  observation  in  which  commissioners 
have  admitted  such  proofs  as  on  a  species  of  assumpsit^ 
viewing  such  cases  as  similar  to  those  which  must  go  to 
a  jury  to  decide  the  amount.  It  is  familiar  law,  that  an 
undertaking  to  replace  bank  stock  consiitytes  a  liability 
which  enables  a  proof  to  be  made  whenever  tlie  amount 
or  value  of  the  liability  can  be  ascertained.  It  would 
be  my  anxious  wish  to  admit  this  proof,  if  it  could  be 

(a)  Mont,  ^  Bit.  2 1 9.  {b)  MoiU,  «J  Bit.  2^9.  (c)  MvnL  1 7 
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done,  because  otherwise  the  bankrupt  remains  liable^        1834. 
and  I  consequently  was  willing  to  find  the  bond  a  mere  - 

form,  on  which  the  equities  to  be  worked  out  would     Marshall 

attach.     If  the  sheriff  conceived  he  parted  with  the    »«<*  another. 

. ,        .  ,  ,  In  the  matter 

goods  for  a  consideration^  then   these  equities  might  of 

attach;  but  his  possession  was  only  as  an  oiBcer  of  a  ^^' 

court;    he  could  not,    nor  did  he  intend  to  pass  or 

transfer  the  tide  to  these  goods ;  he  could  only  with- , 

draw  from  possession,  which  was  that  of  the  party,  and 

for  so  withdrawing  he  took  an  indemnity.     It  has  been 

asked,  how  far  are  the  assignees,  as  against  the  person 

through  whom  they  obtained  the  property,  entitled  to 

say  that  the  bond  is  useless  ?     The  answer  is,  that  the 

bond  is  still  valid  for  all  the  purposes  for  which  it  was 

given,  that  is,  for  the  protection  of  the  sheriff. 

The  only  circumstance  for  consideration  now  is,  whe« 

ther  this,  though  an  appeal  from  the  commissionei's,  is 

not  a  fair  case  to  allow  the  petitioners  their  costs. 

Curia  aduisare  vuli. 

The  Chief  Judge  stated  the  facts  of  the  case,  and  jPeft.  20* 
that  on  the  9th  of  February  1833  the  petitioner  applied 
to  prove  or  enter  a  claim  for  1,000/.  under  the  fiat, 
when  his  claim  was  rejected,  and  a  dividend  of  5^.  6d. 
in  the  pound  was  declared.  The  sheriff  thereupon  pre- 
sented a  petition  to  this  Court,  praying  that  he  might 
be  admitted  to  prove  his  claim,  and  that  in  the  meantime 
the  dividend  might  be  stayed,  or  funds  set  apart  suffi- 
cient to  secure  his  proportion.  It  appeared  that  the 
petitioner  was  premature  in  liis  application  for  proof, 
even  if  his  claim  had  been  well  founded.  The  Court, 
therefore,  declined  adjudicaUng  upon  the  merits  of  the 
petition,  but  permitted  it  to  stand  over  until  the  damages 
and  costs  were  paid,  and  in  the  meantime  ordered  a 
claim  to  be  entered.     A  fresh  petition  has  been  pre- 
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1834.       sented  to  this  Court,  under  which  the  question  was,  for 

■^"■^        the  first  time,  properly  raised  for  discussion,  whether  the 

Marshall     ^^ss  SO  incurred  by  the  sheriff  after  the  bankruptcy  con- 

and  another,   stituted  a  debt  proveable  under  the  fiat.     On  the  part 
In  the  matter  ...  ,        . 

of  of  the  petitioner  it  was  urged,  that  it  was  a  contingent 

^^*  debt  within  the  meaning  of  the  56th  clause  of  the 
6th  Geo.  4.  c.  16.  On  the  part  of  the  assignees  it  was 
insisted,  that,  to  bring  a  case  within  that  section,  there 
must  be  an  existing  debt  at  the  date  of  the  commission^ 
and  that  in  this  case  there  was  no  debt  until  the  sheriff 
was  actually  damnified  by  the  payment  of  the  money ; 
and  the  Court  was  alternately  pressed  by  the  cose  of  er 
parte  Thompson  (a)  and  ex  parte  Myers,  (ft)  At  the 
time  of  the  argument  of  the  case,  I  entertained  no  doubt 
of  the  soundness  of  the  decision  of  the  learned  commis- 
sioners who  rejected  the  proof,  and  I  stated  my  opinion 
to  that  effect;  but  as,  wpon  referring  to  the  reports  oi ex 
parte  MyerSj  it  appears  to  me  that  I  have  gone  further 
than  the  authorities,  upon  closer  examination,  will  war- 
rant, I  wish  to  avail  myself  of  the  reservation  of  our 
final  judgment  on  this  petition,  by  pointing  out  more 
precisely  the  view  which  I  take  of  this  question. 

In  my  judgment  in  ex  parte  Myers  I  have  not 
suiBciently  marked  the  distinction  between  contingent 
liabilities  that  may  never  become  debts  and  contingent 
debts  that  may  never  become  payable.  Upon  tlie  fullest 
consideration  of  all  the  reported  decisions,  I  am  satisfied 
that  claims  under  the  first  class,  upon  which  no  debt  has 
arisen  till  after  the  bankruptcy,  cannot  be  proved  under 
the  56th  section ;  but  that  all  claims  falling  within  the 
latter  class,  that  are  either  capable  of  valuation  before 
the  contingency  happens,  or  have  become  payable  by 
the  happening  of  the  contingency  after  the  bankruptcy 
and  before  proof  is  tendered,  may  be  admitted. 

<«)  Monl.^-  Bli.  219.  (6)  MonL  cj-  Bii.  22y. 
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'   The  case  of  ex  parte  Thompson  {a)  is  an  example  of  tlie  1 834. 

first  class;  the  case  o{ ex  parte  Myers  [b)  was  decided  as  * 

belonging  to  the  second  class.     In  the  case  of  ex  parte  Mabshalt, 

Thompson  there  was  no  debt  due  from  any  one  till  after  and  another. 

^  "^  I«i  the  niattei* 

the  bankruptcy ;   in  ex  parte  Myers  a  debt  had  been  of 

clearly  contracted  with  the  holders  of  the  bills  before 
the  bankruptcy  for  a  specific  sum  which  the  bankrupt 
had  engaged  to  pay,  unless  he  should  be  released  from 
his  obligation,  by  the  drawers  taking  up  the  bills. 
Whether,  in  deciding  that  case,  we  sufficiently  adverted 
to  the  distinction  between  guarantees  for  the  repayment 
of  monies  actually  advanced,  or  goods  sold  and  delivered 
to  third  parties  before  the  bankruptcy,  and  guarantees 
for  payment  of  securities  current  at  the  time,  may  per- 
haps be  a  fit  subject  for  consideration  whenever  a  similar 
case  may  arise.  It  is  enough  here  to  say,  no  such  point 
arises  in  this  case. 

.  The  broad  question  that  presents  itself  in  this  petition 
is,  had  the  bankrupt  contracted  any  debt  before  the 
issuing  of  the  fiat  against  him  ?  la  order  to  answer  this 
question,  we  must  see  what  had  actually  taken  place  be- 
fore that  date.  The  sheriff  had  relinquished  certain  goods 
which  he  had  seized  as  Sewerkrop\  and  had  returned 
that  there  were  no  goods  of  Sewerkrop^s  in  his  bailiwick. 
By  his  own  return  he  is  estopped  from  setting  up  any 
claim  as  upon  a  sale  of  the  goods  seized,  and  his  whole 
case  must  rest  upon  the  contract  of  indemnity  as  evi- 
denced by  the  bankrupt's  bond.  That  a  mere  contract 
to  indemnify  creates  no  debt  till  a  loss  has  been  actually 
incurred  has  been  too  often  decided  to  leave  it  now  a 
question  for  argument.     The  cases  of  Young  v.  Hockley^ 

2Bla.R.  809,  Chilton  v.  Whiffen,  3  Wils.  13,  Hoffman 
V.  Fourdrinierf  5  M.  8f  S,  21,  are  decisive  upon  this 


(a)  Mont.  <J  Bli.  219.  (h)  Mont.  S^  Bit.  229. 
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1834.        point.    Does  the  circumstance,  then,  of  this  contract 
to  indemnify  being  secured  by  a  bond,  make  any  dif- 
Marshall     ference?     If  the  bond   had  been  forfeited  before  the 
l"°di"^^!ttep  bankruptcy,  and  the  penalty  thereby  converted  into  the 
of  nominal  debt,  the  argument  would  have  rested  upon  a 

different  foundation ;  for,  in  that  case,  though  the  loss 
incurred  would  be  the  measure  of  the  debt  proveable, 
still  it  might  truly  be  said  that  the  debt  had  been  con- 
tracted before  the  bankruptcy,  although  the  amount  to 
be  paid  depended  upon  an  event  then  resting  in  contin- 
gency; and  it  was  upon  the  bans  of  the  penalty  becom- 
ing a  legal  debt  upon  the  forfeiture  of  the  bond  that 
the  Chancellor,  sitting  in  bankruptcy,  founded  his  power, 
before  any  specific  enactment  with  respect  to  annuities 
was  introduced,  to  admit  an  annuity  creditor  to  prove, 
not  only  for  arrears  due  before  the  bankruptcy,  but  for 
the  full  value  of  the  annuity. 

But  the  distinction  has  always  been  taken  between 
bonds  forfeited  before  the  bankruptcy  and  those  forfeited 
afterwards,  a  distinction  which  is  strikingly  illustrated 
by  the  case  of  Perkins  v.  Kemplandy  2  Bla.  R.  1106,  to 
which  I  referred  upon  a  former  occasion.  In  that  case, 
it  2q>peared  on  motion,  that  a  bond  had  been  given  by 
the  defendant  to  secure  the  payment  of  an  annuity,  which 
had  not  been  forfeited  till  after  the  bankruptcy  of  the 
defendant,  who  had  obtained  his  certificate,  and  was 
afterwards  sued  by  the  plaintiff  on  the  bond.  The 
Court  were  of  opinion,  that,  as  the  bond  was  not  for- 
feited at  the  time  of  the  commission,  there  was  no  debt 
then  due  at  law,  but  it  was  a  mere  contingency,  which 
might  or  might  not  become  a  debt  in  ftUuro.  All  the 
cases  in  Chancery  are  where  the  bond  is  actually  for^ 
feited,  to  redeem  which  forfeiture  it  is  allowed  that  a 
value  be  set  on  the  annuity;  but  neither  there,  or  at 
law,  can  the  debtor  be  protected  from  a  debt  that  arises 
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after  the  date  of  the  commission.  But  afterwards  it  1834. 
was  moved  again  upon  fresh  affidavits,  by  which  it  — — 
appeared,  that,  though  the  arrears  had  been  paid  up  at     Marshall 

the  time  of  the  commission  issuing,  the  bond  had  beien    and  another. 

°  In  the  matter 

previously  forfeited  more  than  once ;  and  by  De  Gray,  of 

and  the  whole  Court,  the  defendant  has  made  a  new  case, 
which  is  now  as  clearly  for  him  as  the  former  was  against 
him.  The  bond,  being  forfeited,  became  a  debt  at  law ; 
the  equitable  redemption  of  the  forfeiture  by  payment  of 
the  arrears,  and  the  growing  annuity,  was  the  proper 
subject  of  valuation,  and  the  debt  so  appreciated  ought 
to  have  been  proved  under  the  commission.  The  same 
distinction  is  also  clearly  explained  by  Lord  Eldon  in  ex^ 
parie  ThisUewoodj  19  Ves.  245,  in  which  his  Lordship 
says,  <^  that  the  original  cases  in  bankruptcy  considered 
the  penalty  of  the  bond  as  the  debt,  not  however  to  be 
received,  but  to  stand  as  a  security  for  the  annuity." 
Lord  Hardwiche^s  rule  originally  was,  if  there  were  suf- 
ficient assets,  to  pay  the  annuitfr  half  yearly,  the  debt 
giving  a  right  to  receive  under  the  proof  of  the  annuity 
itself  out  of  the  assets,  if  the  state  of  the  assets  permitted, 
down  to  the  death  of  the  annuitant.  The  course  after- 
wards changed  to  setting  a  value  upon  the  annuity  to  be 
proved  as  a  debt,  which  Lord  Hardwicke  puts  upon  the 
convenience  of  distribution  previously  to  the  statute 
49  6. 3.  If  the  annuity  were  secured  by  a  covenant,  the 
arrears  only  could  be  proved ;  if  secured  by  bond  and 
covenant,  and  there  had  been  no  forfeiture,  nothing 
could  be  proved ;  but  if  a  failure  had  occurred,  there 
was  this  difference  between  a  bond  and  a  covenant,  that 
under  a  covenant  the  arrears  only  could  be  proved,  but 
under  a  bond  forfeited  before  the  bankruptcy  the  value 
of  the  annuity  as  well  as  the  arrears ;  and  the  clause  in 
the  late  act  of  parliament  only  provides,  that,  in  order 
to  give  the  annuitant  some  part  of  the  property,  it  is  no 
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]834,»        longer  necessary  that  there  should  have  been  a  breach 
of  the  condition  of  the  bond. 
Mar»hall         The  statutes  that  have  thus  made  provision  for  the 
and  anoth^    pi«oof  of  annuity  bonds,  though  not  forfeited  l>efore  the 
of  bankruptcy,  have  made  no  such  provision  for  a  bond 

^^  such  as  that  which  forms  the  subject  of  the  present  dis- 
cussion, and  therefore  the  penalty  of  this  bond,  not 
having  been  forfeited  before  the  bankruptcy,  cannot  be 
considered  as  a  debt  existing  at  the  date  of  the  com-* 
mission ;  and  if  the  penalty  were  no  debt  at  that  time, 
there  was  no  debt  at  all  until  the  money  was  paid  by 
the  sheriff,  which  was  too  late  to  give  tlie  sheriff  any 
right  of  proof. 

The  petition  must  therefore  be  dismissed,  according 
to  the  provisional  judgment  of  the  Court  delivered  on 
A  former  day. 

Sir  John  Cross : — I  entirely  concur. 

Sir  George  Rose : — I  conour.  There  appears  to  have 
been  some  slight  misunderstanding  in  the  court  below 
as  to  what  this  Couit  did  in  permitting  a  claim  to  be 
entered.  An  opinion  appears  to  have  prevailed,  that 
some  discrepancy  exists  between  ex  parte  Thompson  (a) 
and  ex  parte  Myers,  (6)  Those  cases  are  completely 
reconcileable.  The  act  speaks  of  a  debt  payable  on  a 
contingency;  the  first  question  therefore  must  be,  whe- 
ther any  debt  exists?  In  this  case  we  find  none.  I  have 
so  fully  delivered  my  opinion  on  a  former  occasion  that 
I  need  add  nothing  more  on  the  present. 

'    Petition  dismissed.     Without  costs,  by  agreement  of 
the  parties. 


— . 
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jEx  patie  TIPLADY  and  others.  — In   the  matter  of        C.  R. 

DICKENSON.  Jan.  23,  24, 


JEx  PARTE  John  Tiplady,  Linen  Merchant,  and 
James  Barry ^  Linen  Merchant  (the  assignees  chosen  by 
the  creditors) ;  Samuel  Smiihj  John  Smithy  George  Smithy 
Abel  Smith,  Samuel  George  Smith,  and  George  Robert 
Smith,  bankers ;  Lesley  Alexander  and  William  Bardgett, 
linen  merchants;  William  Fickney,  black  merchant; 
Thomas  Scales,  George  Scales  the  younger,  and  George 
Scales  the  younger,  warehousemen ;  Mary  Ann  Gile, 
Irish  factor ;  Edward  Fletcher,  merchant ;  George 
Denton  and  John  Wilson,  woollen  factors ;  James  Justus 
Deacon,  James  William  Deacon,  and  Charles  Deacon, 
facers;  William  Atkinson,  dyer;  Edward  Grainger 
and  Joseph  Powell,  woollen  warehousemen;  William 
Cooper,  warehouseman ;  George  Paion,  esquire ;  James 
Murray  and  Richard  Stacey,  linen  factors ;  Anthony 
Stratton  and  John  Henry  Secretan,  warehousemen  ; 
Thomas  Bedford  Gummersall,  bill  broker ;  JosephBroom- 
head  Grieves,  merchant ;  William  Bailey,  porter ;  John 
Rogers,  hosier ;  John  Spited  Miller  and  George  Miller, 
Scotch  factors;  John  Stutlard,  warehouseman;  Robert 
Wilson  and  William  Eyre,  factors ;  John  Crocker,  gen- 
tleman ;  T/iomas  Hanson  and  John  Tiplady,  factors ; 
George  Pears  and  Edward  HaU,  bill  brokers ;  Bartho- 
lomew Jefferey,  merchant;  John  Memdes,  Alexander 
Pirie,  William  Reed,  Alexander  Banneman,  and  Patrick 
Pine  the  younger,  merchants ;  James  Spencer  and  William 
Spencer,  factors ;  John  Scarborough,  warehouseman ; 
Henry  Wilkinson,  warehouseman;  John  Walkden,  and 
John  Walkden  the  younger,  warehousemen  ;  James 
Tucker  and  John  Tucker,  cloth  pressers  ;  Richard 
Vol.  I  M 
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1834.        Aahbyi  builder ;   Richard  Ashbp  and  John  ReddaU, 

* 

builders ;   James  Standiwickey  commission  agent ;  and 

TiPLADY       Job  Wright  and  Thomas   Wright^  merdiants. — In  the 

and  othere.     matter  of  Dickenson. 
In  the  matter 
of 

Dickenson.  rpj^j^  ^^^  ^  petition  praying  that  the  amount  of  the 
jurisdiction  to  allowance  made  by  the  commissioner  to  an  official  assig- 
reTisetlie  allow-  ^^  ^j  j^^  y^  reduced.     The  petition  stated  that  a  fiat 

ance  made  by  a  ^  -^ 

eommissioner      issued  against  Dickens&n  on  the  ISth  of  February  last, 

to  an  official  . 

aasignee;butrit  and  Edtoard  Edwords  was  appointed  official  assignee, 
"^^x^txm^^  and  the  petitioners  Tiplady  and  Boarry  were  chosen 
extreme  cases,     creditors'  assignees : 

In  this  case  in- 

terference  re-  That  the  debts  provcd  Under  the  fiat  by  creditors  in 

i^^^.''^*'  London  did  not  exceed  21,230/.,  and  the  debts  proved 

by  the  petitioners  amounted  to  20,873/.  16«.  d</. : 

That  the  trade  in  which  Dickenson  was  engaged  pre- 
vious to  and  at  the  time  of  the  bankruptcy  was  that  of 
a  wareliouseman  and  factor : 

That  at  the  time  of  the  bankruptcy  the  property  of 
Dickenson  consisted  of  cash  and  bills  in  his  possession  to 
the  amount  of  714/.  Ss.  2d. ;  of  stock  in  trade  to  the 
amount  of  10,567/.  Is.;  of  a  lease  and  fixtures  of  a 
house  in  Milk-street  worth  about  1,500/.;  of  certain 
mining  shares  worth  about  800/.,  and  sundry  debts^  con- 
sidered good,  to  the  amount  of  7,0151. : 

That  immediately  upon  the  appointment  of  Edwards 
as  official  assignee  (on  the  said  19th  of  February  last) 
the  sum  of  714/.  Ss.  2d.  in  cash  and  bills  belonging  to 
the  bankrupt's  estate,  in  hand  at  the  time  of  issuing  the 
fiat,  was  paid  to  Edwards : 

That  shortly  afterwards  the  petitioners  Tipkufy  and 
Barry  sold  the  bankrupt's  stock  to  two  persons  for  sums 
amounting  together  to  10,567/.  Is. ;  viz.  one  pait  of  the 
stock  to  Messrs.  CaUtecoH  and  Company  for  7,55Sil 
\\s.   8i.,  and    the    residue    to    Messrs.    Morky    for 
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-   2,000 
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9,013f.  15«.  4fd.;  which  sums  were  paid  to  Edwards  by         1834. 

cheques  upon  London  bankers  as  follow ;  viz. —  

1833,  March  23d,  CaldecM        -  ^5,000    0     0  xTpf^S" 

_  Morley     -       -       S,000     0     0  andother»- 

.      o  ^  ,  ,.  la  the  matter 

—  April  9th,      ditto    -       -       1,013  15     4  of 

—  ~     10th,  Caldecott        -       2,000     0     0         ^'c^w-ofi. 

—  —     27th,      ditto     - 

—  June  1st,         ditto    - 
That  Tiplady  and  Barry  sold  the  lease  and  fixtures 

of  the  bankrupt's  house  in  Milk-street  for  10,415/., 
which  was  paid  to  Edwards  on  the  30  th  of  May  last, 
in  one  sum,  by  the  purchaser's  cheque  on  Messrs. 
Ladbrooht  and  Co.  bankers : 

That  Barry  sold  the  mining  shares  for  850/.,  and 
certain  other  effects  for  16/.  19^.,  and  paid  the  two  last- 
mentioned  sums  to  Edwards  on  the  19th  of  April  last, 
in  one  sum,  by  a  cheque  on  Messrs.  Smith,  Payne,  and 
Company,  bankers,  for  866/.   I9s. : 

That  between  the  19th  of  February  and  the  18th  of 
June  last  Edwards  received  sundry  debts  and  odier 
suras  of  money  on  account  of  the  bankrupt's  estate, 
amounting  together  to  4,627/.  lis.  6<i.,  the  whole  or 
nearly  the  whole  of  which  was  paid  to  Edwards,  or  his 
clerk,  at  his  own  office  at  Pancras  Lane : 

That  the  aforesaid  sums  of  money  amount  altogether 
to  18,250/.  9«.  2d,,  which  was  all  received  by  Edwards 
before  the  18th  of  June  last,  and  was  the  whole  amount 
produced  in  cadi  up  to  that  time  from  the  property  of 
liie  bankrupt. 

That^  out  of  the  sum  of  850/.  paid  for  the  mining 
fihares,  Edwards  paid  574/.  0^.  4tf.  for  which  the  shares 
were  pledged  by  the  bankrupt  before  his  bankruptcy, 
but  thut  Edwards  charged  a  commission  to  th^  bank- 
rupt's estate  upon  the  whde  of  the  880/. : 

H  2 
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1834.  That  such  of  the  book  debts  due  to  the  bankrupt  an 

■  required  any  trouble  and  exertion  in  the  collection  were 

TiF^DY       outstanding,  and  not  received  by  Edwards  up  to  the 

and  otherg.      j  g^h  of  June  last : 
In  the  matter 

of  That  for  his  trouble  up  to  the  18th  of  June  last,  when 

DicuNsoN.    ^  dividend  was  declared,  Edwards  charged  the  sum  of 
488/.  Us.  2d. : 
That  the  particulars  of  such  charge  were  as  follow ;  viz. 

Examining  books  and  accounts  *  ->  .^10  10  0 
On  collection  of  debts  under  100/.,  five  per 

cent  on  4,412/.  5«.  3(/.  received  in  cash  220  12  2 
Ditto,  do.  above  100/.  and  not  exceeding 

500/.,  2i  per  cent,  on  337/.  19«.  Oc/.  8     9     0 

Ditto,  do.  other  debts,  one  per  cent,  on 

first  1,000/.  -  -  -  .     10  10     0 

Half  per  cent,  above,  on  12,500/.  3«.  2d.  62  10  0 
On  money  divided,  two  per  cent,  on  first 

1,000/.  -  -  •  -     20     0     0 

One  per  cent,  above,  on  14,914/.  \0s*  Id.  149  3  0 
On  number  of  creditors  who  proved.  Is. 

each,  153 7  13     0 


^£^488  17     2 


'  That  exclusively  of  the  sum  of  488/.  lis,  2d.  there 
was  paid  out  of  the  estate  to  Messrs.  Parrinton  and 
company,  auctioneers  and  accountants,  for  their  services 
relating  to  the  stock  and  the  disposal  thereof,  the  sum  of 
98/.  105.  3^.,  and  that  the  sum  of  488/.  Ms.  2d.  was 
exclusive  of  the  99/.  7«.  \0d.  paid  out  of  the  estate  for 
fees  and  compensation  fund  up  to  the  18th  of  June  last, 
and  of  10/.  7^.  6^.  for  petty  charges : 

That  to  such  sum  of  488/.  17^.  2d.  the  petitioners 
Tiplady  and  Barry  objected  to  the  commissioner  : 


Dickenson. 
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'    That  notwithstanding    such    objection  the  commis-        1834. 
sioner  was  pleased  to  allow  Edwards  the  whole  of  the       ^ 

_  Ex  parte 

sum  of  488i  17*.  2d.  Tiplady 

The  petition  prayed  that  the  sura  of  488/,  17*.  2d.  jn^^he""  mauer 
might  not  be  allowed  to  Edwards^  but  that  such  sum     _     of 
might  be  allowed  as  to  the  Court  might  seem  proper, 
and  that  the  costs  of  and  incidental  to  the  application 
might  be  paid  out  of  the  estate. 

In  reply  to  this  petition  the  official  assignee  made  the 
following  affidavit: — 

That  at  the  issuing  of  the  fiat  there  were  403  parties 
or  firms  (or  thereabouts)  indebted  to  the  estate  of  the 
bankrupt  in  various  sums,  of  which  345,  or  thereabouts, 
piud  the  amounts  on  or  before  the  18th  of  January,  in 
consequence  of  the  great  exertions  used  by  deponent  to 
collect  and  get  in  the  debts  : 

That  10  i  paid  upon  or  after  the  first  application  ; 
150  upon  or  after  the  second ;  53  upon  or  after  the 
third  ;  35  upon  or  after  the  fourth ;  and  6  upon  or  after 
the  fifth  application : 

That  with  the  view  of  collecting  as  much  as  possible 
befoi-e  the  18th  of  January,  being  the  day  appointed  for 
a  first  dividend,  he  made  special  applications,  in  many 
instances  alluding  expressly  to  the  day  appointed  for  the 
dividend,  and  particularly  requesting  payment  in  order 
that  the  amount  applied  for  might  be  included  in  the 
amount  to  be  divided  : 

That  had  it  not  been  for  the  great  exertions  which 
he  so  used,  and  by  which  he  succeeded  in  obtaining 
payment  from  the  345  debtors,  or  thereabouts,  a  com- 
paratively small  number  and  amount  of  the  debts  would 
have  been  collected  previous  to  the  dividend  meeting : 

That,  in  addition  to  the  applications  to  the  debtors 
which  were  successful,  he  had  applied  to  58  other  par- 

M  3 
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1834.        ties  or  firmS)  or  thereabouts^  in  a  similar  maoseri  on  or 

before  die  18th  day  of  June,  but  without  sucoess : 

TiFLADT  That  in  addition  to  the  collecticm  of  the  debts,  and 

and  others.     ^\^  getting  in  of  the  property  of  the  estate,  there  were 
of  various  other  duties  of  an  extensive  nature  which  devolved 

Dickenson,  ^p^f^  deponent,  arising  from  or  connected  with  the 
proper  administration  of  the  bankrupt's  estate ;  as,  for 
instance,  examination  of  the  bankrupt's  books  and 
accounts,  and  also  the  examination  of  his  balance  sheet; 
the  examination  and  adjustment  of  the  creditors'  accounts 
previously  to  the  proof  of  their  debt8»  and  subsequendy 
on  payment  of  their  dividends  ;  the  making  pr<4)er  in- 
quiries and  taking  proper  steps  with  a  view  to  the 
expunging  and  reducing  of  proofi,  where  be  discovered 
or  had  reason  to  believe  that  die  creditors  have  received 
monies  from  other  sources  connected  with  the  bills  and 
securities  exhibited,  or  that  for  any  other  reason  the 
proof  made  is  greater  than  it  ought  to  have  been ;  also, 
the  examination  and  payment  of  all  claims  for  wages, 
allowance  to  the  bankrupt,  rents,  taxes,  rates,  insurance 
upon  property  belonging  to  the  estate,  carriage  of 
goods,  and  all  other  charges  incidental  to  the  working 
of  the  estate : 

That  the  items  specified  in  the  affidavit  of  Tiplady  as 
composing  or  forming  the  sum  of  488/.  I7«.  2dl  were 
fixed  and  calculated  by  the  commissioner  himself,  and 
by  his  direction  copied  in  the  margin  of  the  accounts  of 
the  assignees  previously  to  the  accounts  being  sworn  to, 
and  passed  by  the  commissioner ;  that  such  allowance 
was  made  by  the  commissioner  after  frequent  meetings 
had  been  held  by  the  commissioners  of  the  Court  of 
Bankruptcy,  to  consider  and  determine  the  principle 
and  views  by  which  they  should  exercise  their  discretion 
in  making  allowances  to  official  assignees,  having  regard 
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lo  the  nature  of  the  duties  to  be  performed  by  such        18Si« 

cflkial  assignees,  and  to  the  amount  of  the  respective        

estates  to  be  administered :  Tiflaoy 

That  out  of  aach  aHowanoe  as  aforesaid  deponent  has  .  ^^  oOierik 

^  In  the  matter 

to  fxy  the  rent  of  his  offices,  clerks'  salaries,  and  all  other     _    of 
charges  connected  with  the  establishment  of  an  office 
where  extensive  bosineas  is  conducted : 

That  en  the  19th  of  April  hst  he  paid  5741.  14s.  M , 
fay  a  cheque  on  his  private  bankers,  to  redeem  certain 
mimng  shares  which  had  been  pledged,  and  on  the  same 
day  received  850^,  being  the  produce  of  a  sale  of  such 
abares: 

That  the  mode  adopted  for  redeeming  such  last^men* 
tioned  property  was  lii^ly  advantageous  to  the  estate, 
in  havii^  rendered  an  application  Co  this  (}ourt  un- 
necessary on  the  part  of  the  equitable  mor^agee  for  an 
order  of  sale,  a^d  all  subaequoit  proceedings  consequent 
on  such  order,  whereby  great  expence  was  saved  to  the 
estate: 

That  he  has  been  informed  and  believes  that  previously 
to  die  issuing  of  the  fiat  the  bankrupt  oiFered  a  composi^- 
tion  of  7i.  6d.  in  the  pound  in  full  satisfaction  of  the 
debts  owing  by  him,  and  there  has  already  been  paid  to 
the  creditors  who  have  proved  a  dividend  of  9s.  in  the 
pound. 

The  following  affidavit  was  made  by  Peter  Harris 
AbboU  and  James  Foster  Groomey  two  of  the   official 


That  prior  to  their  appointment  as  official  assignees 
they  had  been  for  many  years  almost  exclusively  em- 
ployed as  public  accountants,  and  had  extensive  employ- 
ment and  experience  in  the  collection  of  debts  due  to 
bankrupts'  estates,  and  the  examination  of  bankrupts' 
accounts,  and  other  business  necessarily  attending  the 
winding  up  of  bankrupts'  affaii-s : 

M  4 
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1834.  That  they  were  generally  allowed  by  the  commissioneri^ 

"         acting  before  the  formation  of  the  present  Bankruptcy 
TiPLADY       Court  any  rate  of  commission  for  the  collection  of  debts 
and  others,     satisfactory  and  agreed  to  by  the  assignees  who  employed 
of  them,  varying  according  to  the  amount  and  character  of 

the  debts  collected,  besides  an  extra  sum,  which  consti- 
tuted the  principal  profit  of  the  accountant,  for  time 
occupied  by  their  clerks  and  themselves  in  the  exami- 
nation and  preparation  of  the  bankrupt's  accounts,  and 
other  accounts  and  transactions  relating  to  his  estate,  as 
also  for  tlieir  attendance  upon  the  commissioners,  assig- 
nees, solicitors,  debtors  and  creditors  of  the  bankrupt 
estate,  and  for  the  examination,  adjustment,  or  pay- 
ment of  the  various  demands  thereupon,  and  for  other 
general  business  which  arose  in  the  working  of  the 
bankrupt's  estate : 

That  if  the  estate  of  the  bankrupt  had  been  adminis- 
tered in  the  manner  adopted  before  the  establishment  of 
the  present  Court  of  Bankruptcy,  and  either  of  depo- 
nents had  been  employed  as  accountants  to  collect  the 
debts,  and  to  conduct  the  general  business,  they  should 
have  expected  a  commission  of  51.  per  cent,  for  the 
collection  of  the  debts  alone,  independent  of  their 
charges  for  all  other  business  to  which  their  time  and 
attention  would  necessarily  have  been  required ;  and  that 
they  verily  believe,  from  their  experience  in  bankruptcy 
proceedings,  that  such  charges  would  have  exceeded 
488/.  178.  2d.y  the  sum  awarded  to  the  official  assignee 
under  this  estate : 

That  from  such  experience,  both  before  and  since  the 
foundation  of  the  present  Bankruptcy  Court,  the  assets 
of  the  bankrupt  could  not  have  been  got  in  under 
the  old  system,  either  as  respects  the  proportional 
amount  of  assets  realized,  or  as  respects  the  time,  within 
which  the  same  has  been  gotten  iur 
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In  answer  to  the  foregoing  affidavits,  John  Tipladjff        1834. 

the  creditors'  assignee,    deposed    that  he   applied   to        

"Mr.  Ptxrrintan  and  also  to  Mr.  Threlkeldy  of  Wood-       Tiplady 

street,  Cheapside,  accountants,  and  inquired  the  par-     an^  others. 

iQ  tiiG  iTi  fitter 

ticulars  of  their  charges  in  managing  and  winding  up  of  of 

bankrupts'  estates ;  and  was  informed  by  each  of  them>     Wickensow. 
that  if  he  had  been  employed  in  winding  up  the  bank- 
rupt's affairs,  and  had  been  left  to  make  his  own  charge 
for  so  doing,  by  way  of  per-centage  on  the  amount  of 
book  debts  received,  he  would  have   considered   that 
a  commission  of  two  and  a  half  per  cent,  on  the  amount 
received  for  the  book  debts,  in  addition  to  three  quarters 
per  cent,  which  Mr.  Parrinton  charged  for  the  arrange- 
ment and  sale  of  stock,  would  have  been  a  full  and  fair 
remuneration  for  all  the  business  to  which  his  time  and 
attention  would  necessarily  have  been  required,  so  far  as 
he  could  form  an  opinion,  including  the  examination  of 
the  bankrupt's  books  and  accounts,  and  also  the  exa- 
mination of  his  balance  sheet,  examination  and  adjust- 
ment of  the  creditors'  claims  previously  to  the  proof  of 
their  debts,  and  subsequently,  on  payment  of  their  divi- 
dends, the  making  proper  inquiries  and  taking  proper 
steps  with  a  view  to  the  expunging  and  reducing  of 
proofs,  where,  from  information  obtained,  it  should  be 
discovered  or  there  should  be  reason  to  believe  that  the 
creditors  had  received  monies  from  other  sources  con- 
nected with  the  bills  and  securities  exhibited,  or  that, 
from  any  other  reason,  the  proof  made  was  greater  than 
it  ought  to  have  been ;  also  the  examination  and  pay- 
ment of  all  claims  for  wages,  allowance  to  the  bank- 
rupt, rent,  taxes,  rates,  insurance  upon  property   be- 
longing to  the  estate,  carriage  of  goods,  and  all  other 
charges  incidental  to  the  working  of  the  estate;  and 
that  he  had  never  received  so  much  as  488/.  under  any 
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1834*        one  bankruptcy  or    insolvency.     And    Mr.  Threlkeld 

further  informed  this  deponent  he  had  the  roanairement 

TiF^Y       ^^^  winding  up  of  the  bankruptcy  of  Messrs.  fVibon 

and  others,    g^j  Lillimont  warehousemen,  under  which  he  collected 
la  the  matter 

of  debts  to  the  amount  of  10,000/.  and  upwards,  and  sold 

DicMwuoH.  g^^^  ^  ^jjg  amount  of  8,000/.  and  upwards,  with  the 
assistance  of  one  of  the  said  bankrupts,  in  small  parcels^ 
and  that  up  to  the  first  dividend  the  sum  of  19,000/L 
and  upwards  was  divided  among  the  creditors ;  and  that 
for  all  Mr.  Threlkeld*s  services  he  charged  1/.  per  cent, 
and  no  more  on  the  produce  of  the  stock  and  debts, 
which  commission  amounted  to  IdS/.  15^.  10(L;  and 
the  assignees  and  creditors,  in  consideration  of  his  ex- 
traordinary exertions,  gave  him  a  further  sum  of  52/.  10^., 
making  together  246/. ;  and  that,  at  the  second  dividend, 
a  sum  of  3,000/.  and  upwards  was  divided  among  the 
creditors,  and  his  further  charge  amounted  to  Sd/.  Is.  OdL 
and  no  more. 

The  deponent  then  went  on  .to  state,  that  to  the 
best  of  his  judgment  and  belief  Mr.  Parrinton  and 
Mr.  Threlkeld  were  two  of  the  persons  who  have  been  for 
many  years  most  extensively  engaged  in  the  business  of 
public  accountants,  so  far  as  relates  to  tlie  disposal  of  the 
property,  collecting  in  the  debts,  and  generally  in  the 
management  and  winding  up  of  the  estates  of  bankrupts 
and  insolvents  in  the  line  of  business  caiTied  on  by 
Dickenson;  and  that  it  was  he,  and  not  the  oi&cial 
assignee,  who  arranged  for  the  redemption  and  sale  of 
the  mining  shares }  and  that  he  got  from  Edwards  his 
cheque  for  574/.  Qs.  4(2.,  which  was  immediately  paid  by 
deponent  to  the  mortgagees  of  ^uch  shares,  and  within 
an  hour  afterwards  he  paid  to  Edwards^  in  his  own 
office,  the  sum  of  850/.,  for  which  he  (deponent)  sold  the 
shares. 
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That  at  the  time  Edwards  signed  the  cheque  for        1884. 
574/.  0*.  4rf.  he  had  money  in  his  hands  to  that  amount        ' 
belonging  to  the  estate,  as  deponent  verily  believed,      Tiflady 
Asd  as  appeared    to    deponent  by  the    account    of  in*^n»tter 
Edwards.  of 

The  following  affidavit  was  made  by  John  SinkinSf  in 
answer  to  that  of  the  official  assignee  :-— 

That  he  was  for  several  years  clerk  to  Dickenson^  and 
icx  some  time  his  partner ;  that,  upon  iailure  of  Dick^ 
eHBon,  deponent  made  up  the  books  and  accounts  of 
IHchenson,  and  also  his  balance  sheet,  and  esamined  and 
adjusted  all  the  creditors'  accounts ;  and,-  previously  to 
the^first  meeting  for  proof  of  debts  under  the  commission, 
deponent  formed  a  separate  book  containing  the  par^ 
ticttlars  and  amount  of  said  debts,  and  attended  with  the 
official  assignee  at  the  meeting,  at  which  meeting  such 
book  was  referred  to  by  tbe  (^cial  assignee  and  depo- 
nent, as  a  chedi:  upon  the  amount  of  the  debts  which  the 
creditors  attended  to  prove ;  and  that  he  was  paid  by  the 
assignees  the  sum  of  15/.  for  Ms  services. 

After  the  petition  had  been  presented,  and  with  a 
knowledge  of  that  fact,  the  Commissioner  made  tlie  fol- 
lowing certificate : — 

In  the  matter  of  JVtUiam  Dickenmm,  a  bankrupt : — 

I  hereby  certify,  that  imder  and  by  virtue  of  tlie 
judicial  discretion  vested  in  me  by  the  act  of  parliament 
in  that  behalf,  I  ordered  to  be  pud  out  of  the  bankrupt's 
estate,  to  the  official  assignee  thereof,  the  sum  of 
488/.  lis.  2d.  as  a  remuneration  for  his  services,  such 
sum  of  money  appearing  to  me,  upon  consideration  of 
the  bankrupt's  property,  and  the  nature  of  the  duties  of 
the  official  assignee,  to  be  just  and  reasonable. 

Edward  Holroyd* 

January  16,  I834« 
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1834.  Mr.  Twiss  and  Mr.  Montagu  for  the  petitioners :  -«- 

_  The  decision  of  the  Court  in  this  question  is  expected 

TiPLADY       with  great  anxiety  by  the  mercantile  world,  to  whom  it 

I  ^'th  ^^^^tt     ^^  ^^^  ^^  ^^^  ^^^^  iqiportance ;  and  if  the  present  allow- 
of  ance  be  permitted  to  stand,  the  circumstance  will  operate 

^*    as  a  considerable  drawback  upon  the  efficient  working 
Jan,  23.      of  the  system  recently  introduced. 

The  questions  are,  1st,  whether  this  Court  has  juris- 
diction to  review  and  reduce  the  allowance  made  by  the 
commissioner;  and,  2d,  whether,  if  it  has,  this  is  a  case 
calling  for  interference. 

1st,  As  to  the  jurisdiction.  The  22d  section  of 
1  &  2  W.  4.  c.  56,  enacts,  that  the  official  assignees  are 
to  ^^  give  such  security,  to  be  subject  to  such  rules,  to  be 
selected  for  such  estate,  and  to  act  in  such  manner  as 
the  said  chief  and  other  judges,  with  the  consent  of  the 
Lord  Chancellor,  shall  from  time  to  time  direct.''  Sec- 
tion 57  of  the  same  statute  enacts,  ^^  that  it  shall  be 
lawful  for  the  commissioner  before  whom  any  person 
shall  be  adjudged  a  bankrupt  in  the  said  court  of  bank«- 
ruptcy,  or  who  shall  appoint  an  official  assignee  under 
the  power  herein-before  given  for  that  purpose,  to  order 
and  allow  to  be  paid  out  of  the  bankrupt's  estate,  to  the 
official  assignee  thereof,  as  a  remuneration  for  his  ser- 
vices, such  sum  of  money  as  shall  appear  to  such  com- 
missioner, upon  consideration  of  the  amount  of  the 
bankrupt's  property,  and  the  nature  of  the  duties  to  be 
performed  by  such  official  assignee,  to  be  just  and 
reasonable." 

By  the  27th  of  the  general  orders  of  this  Court,  issued 
the  12th  of  January  1832,  the  power  given  by  the 
22d  section  was  exercised  as  follows :  *^  That  it  is  re- 
commended to  the  commissioners  to  allow  the  official 
assignees  one  per  cent,  on  the  monies  they  respectively 
receive,  and  one  and  a  half  more  on  the  monies  actually 
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to  be  divided,  subject  nevertheless  to  be  increased  or        1834. 
diminished  in  any  case  under  special  circumstances,  to  " 

Ex  parte 

be  referred  to  the  Court  of  Review."  And  the  25th  order      Tiplady 
is,  **  That  each  oiEcial  assignee  shall  follow  the  instruc-  .  *"^  others. 
tions  of  the  commissioner  under  whom  he  acts,  according  of 

to  the  exigencies  of  each  particular  case,  subject  to  such  ickensom# 
directions  as  shall,  from  time  to  time,  be  prescribed  by 
the  Court  of  Review."  All  which  clearly  proves  the 
power  of  the  Court  to  interfere.  In  ex  parte  EUiSy 
Mont.  8f  BK,  116,  the  appointment  of  an  official  assignee 
was  objected  to  on  the  ground  that  he  would  receive 
300/.,  though  he  would  have  nothing  to  do;  but  the 
Court  said,  '^  it  is  a  mistake  to  suppose  that  if  he  has 
nothing  to  do  he  will  receive  300/." 

But,  independently  of  ex  parte  Ellis,  the  jurisdiction 
is  clear.  Thus,  in  ex  parte  Candy,  Mont,  if  Mac.  197, 
where  the  question  was,  whether  the  rejection  by  the 
commissioners  of  a  person,  as  unfit  to  be  an  assignee, 
was  subject  to  appeal,  the  Vice-Chancellor  said,  ^^  Upon 
the  question,  whether  the  Court  has  jurisdiction  to  inter- 
fere, I  etitertain  no  doubt  whatever,  because  I  appre- 
hend that  it  is  inherent  in  the  jurisdiction  of  the  great 
seal  to  superintend  the  acts  of  every  person  connected 
with  the  commission,  except  where  the  legislature  has 
otherwise  directed.  The  jurisdiction  to  remove  assignees 
prior  to  the  late  act  was  always  exercised  without  there 
being  any  express  authority  given  by  statute,  because  it 
was  considered  to  be  inherent  in  the  jurisdiction  of  the 
great  seal,"  In  ex  parte  Anthony,  2  GL  8f  J.  177,  it  was 
held,  that  the  Court  had  jurisdiction  to  review  the 
amount  allowed  by  the  commissioners  to  the  assignees, 
and  was  not  confined  to  the  principle  on  which  the 
allowance  was  made. 

2df  Is  this  a  case  calling  for  interference  ? 

The  57th  section,  before  referred  to,  authorizes  the 
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1834*  commissioner  to  make  the  allowance,  apon  oonsideratioa 

of  the  amount  of  the  property  and  of  the  nature  of  the 

TiPLADY  duties  to  be  performed ;  but  it  is  clear,  that  in  the  pre- 

I  "^  °  mSar  ^^^^  instance  the  commissioner  could  not  have  proceeded 

of  to  consider  the  particular  circumstances  of  this  bank- 

iiiciBNMK.  j-optcy^  \^i  Bkust  havc  proceeded  upon  some  general 

rule,  which  not  bein^  a  sufficient  compliance  with  the 
exigencies  of  the  act,  the  Court  will  have  the  less  hesi- 
tation in  interfering  to  reduce  an  allowance  so  made. 

This  official  assignee  has  received  488/.  for  merely  re- 
ceiving payment  of  a  few  checks.  In  addition  to  the 
4S6/.  a  sum  of  99/.  has  already  been  disbursed  for  fee% 
nearly  double  what  would  have  been  payable  under  the 
old  system,  and  98/.  for  auctioneers*  charges.  The  num- 
ber of  days  which  this  official  assignee  was  engaged  was 
about  122,  coDsequendy  he  was  paid  four  pounds  a  day ; 
aod  for  what?  for  receiving  money ! 

The  question  then  is.  Will  tlus  Court  interfere  to  arrest 
the  evil  of  tliis  great  expenditure  of  the  monies  of  bank* 
nipt  estates?  An  expenditure  which  has  already  driven 
the  creditiM^  of  insolvent  traders  to  endeavour  to  setde 
by  trust  deeds,  which  are  neither  so  open  or  equitaUe  a 
means  of  distributing  an  estate  as  a  fiat  in  bankruptqr. 

Sir  George  Bose: — I  think  the  certificate  of  the  com* 
nissioner  is  conclusive  against  the  petitioners.  I  have 
no  doubt  of  our  having  jurisdiction.  This  Court  has  a 
general  jurisdiction  over  the  commissioners,  although 
there  are  many  particular  instances  where  it  has  none^ 
such  as  the  adjudication,  adjournments  sine  die^  com  mi  t- 
moits,  the  certificate,  &c.,  in  all  which  instances  they 
act  without  being  under  our  control.  In  this  case, 
however,  the  payment  being  made  out  of  the  estate, 
throws  upon  us  the  duty  of  exercising  control  over  the 
eommissioner,  if  the  circumstances  of  the  east  demand 
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it.     But  it  would  be  both  delicate  «id  dtfficalt  for  the        1684. 

judges  of  this  Court  to  appreciate  the  value  of  the  ser« 

vices  of  the  official  assignee.     Ine  circumstance  that  the       Tiflady 

eoniniissioner  drew  up  his  certificate  after  his  attention  ,  ^"^  others. 

^  In  the  matter 

had  been  drawn  to  the  facts  of  the  case,  and  that  a  of 

petition  was  presented,  appears  to  me  so  strong,  that  I        ckbnson. 
do  not  see  how  we  can^  after  that,  act  as  a  jury  to  assess 
a  gua$UuM  weruU, 


The  Chief  Judge  : — The  question  as  to  jurisdiction 
is  so  important!  that  I  am  not  prepared  to  say  that  I 
have  yet  made  up  my  mind.  I  wish  to  hear  the  case 
fully  argued. 

Sir  John  Crass: — I  shall  not,  at  this  stage  of  the  case, 
express  any  opinion.  The  probability,  however,  is,  that 
as  one  commissioner  has  power  to  make  Ae  allowance, 
it  will  be  found  that  this  Court,  oonsisting  of  three 
jttdges,  has  power  to  review  it. 

Mr.  Biackbmn  and  Mr.  MusseB  for  the  official  as*      Jan.  24. 
aignee:  — 

The  defence  of  the  official  assignee  rests  upon  three 
propositions,  either  of  which  alone  would  entitle  him  to 
have  this  petition  dismissed. 

1.  The  Court  has  no  jurisdiction.  The  whole  power 
m  to  making  the  allowance  is  vested  in  the  commis* 
sioner,  and  uDcontrolIable. 

2.  If  the  Court  should  be  of  opinion  they  can  inter- 
fere, yet  as  the  discretion  vested  in  the  inferior  juris* 
didion  has  been  bond  fide  exercised,  the  Court  will  not 
interfere;  the  rule  on  such  occasions  being,  that  the 
Court  above  interposes  only  when  the  power  is  not 
exerc^ed  at  all,  or  exercised  mold  fide^  which  latter  is 
considered  as  no  exercise. 
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1834.  3.  If  the  Court  should  be  of  opinion  that  there  is  not 

enough   in   the  first  or   second  proposition,   then  the 
TiPLAor       Court  will  not  interfere  on  the  merits. 

In" hJ'marter       ^**^'  '^^^  ^^''  ^^^^^  ^^  the  1  &  2  W.  4.  defines  the 
of  power  of  this  Court  over  the  assignee,  which  \s  upon 

rules  made  with  consent  of  the  Lord  Chancellor.  The 
words  of  the  57th  section  of  the  same  act  clearly  vest  the 
whole  discretionary  power  in  the  commissioner,  only 
subject  to  control  by  any  general  order  of  the  Court ; 
and  it  is  reasonable  such  should  be  the  case,  because  all 
the  acts  of  the  official  assignee  are  immediately  under 
the  daily  inspection  of  the  commissioner,  who  conse- 
quently can  form  the  most  correct  opinion  as  to  the 
proper  amount  of  his  remuneration. 

It  is  an  act  within  the  observation  of  Lord  EUon,  ex 
parte  King,  1 1  Fes.  425 :  '^  There  are  many  acts  of  the 
commissioners  tlmt  the  great  seal  cannot  control ;  the 
commissioners  having  the  authority  to  do  them  given  by 
the  legislature."  The  sum  is  to  be  fixed  by  the  com- 
missioner. Suppose  the  Court  direct  him  to  allow  a 
less  amount,  and  he  were  to  reply  that  he  could  not 
consistently  with  his  knowledge  of  the  circumstances  of 
the  case,  there  would  then  arise  a  collision,  and  how 
could  the  point  be  set  at  rest?  If  there  be  any  one 
question  peculiarly  proper  for  the  commissioner's  deci* 
sion,  it  is  this  allowance,  the  amount  of  which  depends 
on  a  multitude  of  minute  circumstances,  to  bring  which 
in  review  before  the  Court  would  consume  vast  time, 
and  cause  more  expence  than  the  value  of  any  excess 
of  allowance  can  amount  to. 

It  therefore  appears,  that  this  Court  has  no  jurisdiction 
to  review  the  allowance  made  by  the  commissioner. 

2d,  Whenever  magistrates  or  masters  in  Chancery 
have  performed  even  ministerial  acts  the  court  above 
will  not  interfere  if  the  power  were  bond  fide  exercised* 


Dtcusmbon. 
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The  Court  of  King's  Bench  has  a  general  power  of        1834. 

superintendence  over  the  acts  of  all  inferior  magistrates,         

as  this  Court  has  over  the  commissioners,  but  where  the       Tiplaot 
act  or  duty  of  the  magistrate  is  one  which  is  to  be  guided  ,  "|^  othew. 
by  discretion,  which  appears  to  have  been  duly  exercised,    _     of 
the  King's  Bench  never  interferes,  unless  some  point  of 
law  be  involved;  and  this  view  the  Court  appear  to  have 
taken  in  ex  parte  ElUs,  There  the  commissioner  thought 
he  had  no  discretionary  power ;  but  this  Court  informed 
him  that  he  was  mistaken  in  point  of  law^  and  that  he 
had  such  discretion. 

In  The  King  v.  The  Mayor  and  Aldermen  of  London, 
3  Bam,  Sf  Aid.  256,  where  most  of  the  other  cases  on 
the  subject  are  referred  to,  it  was  decided,  that,  where 
the  fitness  of  a  person  to  be  admitted  alderman  was  to 
be  determined  by  the  discretion  of  the  lord  mayor  and 
aldermen,  the  Court  could  not  interfere.  In  that  case 
Lord  Tenterden  says,  ^^  If  a  matter  is  left  to  the  dis- 
cretion of  any  individual  or  body  of  men,  who  are  to 
decide  according  to  their  own  conscience  and  judgment, 
it  would  be  absurd  to  say  tliat  any  other  tribunal  is  to 
inquire  into  the  grounds  and  reasons  on  which  they  have 
decided,  and  whether  they  have  exercised  their  discretion 
properly  or  not.  If  such  a  power  is  given  to  any  one, 
it  is  sufficient  for  him,  in  common  sense,  to  say  tiiat  lie 
has  exercised  that  power  according  to  the  best  of  his 
judgment."  Now  the  57th  section  authorizes  the  com- 
missioner to  order  to  be  paid  to  the  official  assignee,  as 
a  remuneration  for  his  services,  such  sum  of  money  <*  as 
shall  appear  to  such  commissioner,  upon  consideration  of 
the  amount  of  the  bankrupt's  property,  and  tlie  nature 
of  the  duties  to  be  performed  by  such  official  assignee, 
to  be  just  and  reasonable.''  By  these  words  the  allow- 
ance is  precisely  as  much  in  tlie  discretion  of  the  com- 
missioner as  the  admission  of  an  alderman  is  in  the 

Vol.  I.  N 
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1834.        discretion  of  the  mayor  and  aldermen;  and  that  he  has 

exercised  his  discretion  is  dear  from  the  words  of  th& 

TiPLADY       certificate.     If  the  Court  could  interfere  in  the  present 

and  others,    ^j^gg  ^q  review  the  allowance,  it  would  become  necessary 
In  the  matter  ,  .  , 

of  for  assignees,  in  order  to  their  protection^  to  keep  a 

DicKSMsoN.    journal,  and  enter  every  minute  act  with  more  tare  than 

a  solicitor  drawing  up  a  bill  of  costs ;  then,  indeed,  they 

would  have  enough  to  do ;  the  trouble  of  noting  down 

what  was  done  would  be  more  onerous  than  the  duties 

themselves.     An  official  assignee  has  all  the  duties  of 

other  assignees  to  perform ;  he  must  investigate  all  claims 

against  the  estate,  and  must  ascertain  the  amount  of 

the  estate  itself,  &c.  &c.     As  to  letters,  not  only  must 

they  be  sent,  but  it  must  be  arranged  to  whom.     It  has 

been  said,  that  the  expenoe  of  working  a  fiat  is  greater 

than  formerly  of  a  commission ;  such  is  not  the  case.     It 

has  been  ascertained  that  of  the  bankruptcies  prosecuted 

before  Mr.  Commissioner  Evan8j  the  expenoes,  upon  the 

whole,  have  not  been  half  what  they  would  have  been 

under  the  old  system. 

Mr.  Twiss  in  reply :  — 

If  the  arguments  of  the  other  side  prevail,  in  futnre 
commissioners  may  allow  any  sum,  without  the  pos- 
sibility of  the  creditors  procuring  redress,  however  laige 
the  sum,  and  small  the  estate.     As  to  the  jurisdiction-* 

[The  Chief  Judge  :  —  There  is  no  doubt  with  any 
of  the  Court  that  we  have  jurisdiction ;  the  question 
is  as  to  the  propriety  of  interfering  on  the  present 
occasion.] 

As  to  the  certificate,  it  does  not  appear  firom  its 
wording  that  the  commissioner  made  this  allowance 
after  an  actual  inquiry  into  and  consideration  of  the 
circumstances  of  this  particular  case.  He  apparently 
acted  on  some  general  rule.     The  certificate  might  be 
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printed  a^  a  common  form  applicable  to  all  cases.     It        1834. 

follows  the  words  of  the  57ih  section  to  a  particular         

point,  ^<  upon  consideration  of  the  amount  of  the  bank-       Tiplady 

rupt's  prraerty,  and  the  nature  of  the  duties ;"  but  here  _  **°^  others. 

-        .       ,  _  _  _  ,  «        ,  *"  '"c  matter 

It  stops,  and  omits  the  words  <<  to  be  performed,    and  of 

does  not  refer  to  the  duties  performed  and  to  be  per-  Dic^^^nsok. 
formed  in  this  particular  case.  It  therefore  appears 
that  the  commissioner,  acting  on  some  general  rule,  gave 
aper^oentage  to  be  allowed  in  all  cases,  thus  making 
good  estates  pay  for  bad  ones,  the  rich  suitor  for  the 
poor  suitor :  -^a  very  convenient  doctrine.  This  is  fur- 
ther proved  by  the  affidavit  of  the  official  assignee  him- 
self, who  states  the  general  nature  of  his  duties,  not 
those  performed  under  this  particular  bankruptcy ;  but 
tbe  Iqpslature  dearly  intended  the  remuneration  of  the 
official  assignee  to  depend  upon  his  labour  in  each  par* 
ticular  instancy.  It  has  been  argued,  that  the  commis-  ^ 
aioner  is  most  fit  to  decide  the  amount,  because  the 
official  assignee  is  under  his  daily  review.  It  is  on  this 
account  that  this  Court  should  interfere.  This  fami- 
liarity with  the  commissioner,  the  means  which  he  has 
of  getting  round  him,  is  precisely  the  reason  why  the 
commissioner  is  the  worst,  while  this  Court,  being  re- 
moved from  all  such  influences,  is  the  most  proper 
tribunal  to  decide  the  question.  Indeed,  the  inter- 
ference of  this  Court  would  relieve  the  commissioner 
from  a  very  painful  situation. 

The  Chief  Judge  :  — 

This  being  a  question  of  so  much  general  importance, 
I  thought  it  right  that  it  should  receive  the  fullest  dis- 
cussion ;  and  I  think  it  right  to  pause  before  making 
the  final  order,  in  case  I  should  discover  reason  to 
change  tbe  opinion  I  at  present  entertain.  I  will  however 
now  deliver  my  present  opinion,  in  order  to  obviate  the 

K  2 
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1834.       necessity  of  the  attendance  of  the  parties  again,  if  I 
'—^        should  not  change. 
Tip^DY  1^^  ^  ^  petition  by  persons  whose  names  alone 

and  others,     would  ffive  it  importance.    This  removes  all  doubt  as  to 
In  the  matter  .  .°  ^ 

of  Its  being  presented  bond  Jide^  and  for  the  purpose  of 

Dickenson,  settling  the  principle  as  to  the  allowance  to  official 
assignees.  Whether  or  not  the  official  assignees  con- 
stitute a  beneficial  portion  of  the  new  system  is  not  a 
question  which  a  court  can  entertain,  or  upon  which  its 
judges  are  called  on  to  deliver  any  opinion.  After  they 
have  been  tried,  if  any  thing  be  discovered  to  be  defective 
or  bad,  doubtless  the  legislature  will  interfere  to  supply 
the  deficiency  or  rectify  the  error. 

First,  as  to  our  jurisdiction'^to  interfere.  The  order 
of  the  commissioner  now  complained  of  is  under  the 
authority  of  the  &7th  section;  and  it  is  argued*  that 
the  words  thereof,  ^*  as  shall  appear  to  such  commis- 
sioner, &c.^  to  be  just  and  reasonable,'^  deprives  this 
Court  of  any  jurisdiction  to  interfere  with  the  discre- 
tionary power  thereby  given.  But  the  case  of  ex  parte 
Candy ^  Mont.  Sf  Mac.  197,  is  conclusive  against  that 
argument ;  for  the  words  of  the  61st  section  of  6  Greo.  4. 
c.  16.  are  quite  as  strong  in  favour  of  the  exclusive  juris- 
diction of  the  commissioner  as  those  of  the  57th  section 
ofl&2W.  4.  In  ex  parte  Condi^  it  was  argued,  as  it  was 
in  this  case,  that  the  discretion  of  the  commissioner  was 
absolute ;  but  the  Vice-Chancellor  entertained  no  doubt 
whatever  as  to  his  power  to  interfere;  and  his  Honor's 
words,  *^  I  apprehend  that  it  is  inherent  in  the  jurisdic- 
tion of  the  Great  Seal  to  superintend  the  acts  of  every 
person  connected  with  the  commission,''  very  closely 
correspond  in  spirit  with  those  of  the  8d  section  of  the 
Bankrupt  Court  Act,  which  enacts  that  the  Court  <^  shall 
have  superintendence  and  controul  in  all  matters  of 
bankruptcy,  and   dso  sliall   have  power,  jurisdiction. 


Dickenson. 
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and  authority  to  hear  and  determine  and  allow  all  such  1834. 

matters  in  bankruptcy  as  now  usually  are  or  lawfully  "~~ 

tnay  be  brought  by  petition  or  otherwise  before  the  Tiplaov 

Lord  Chancellor,  whether  such  matters  may  have  arisen  ,  *"l  **'^®"" 

'  *^  In  the  matter 

in  the  said  Court  of  Bankruptcy  or  elsewhere,  except  _  of 
as  is  herein  otherwise  provided."  Has  the  legislature 
*'  otherwise  provided"  as  to  the  decision  of  the  commis- 
sioner concerning  the  allowance  to  the  o£Scial  assignee  ? 
It  has  not.  Whereas,  with  reference  to  the  rejection  of 
proof  of  debts^  which  by  the  terms  of  the  2d  section 
could  be  appealed  against  generally,  that  appeal  by 
sections  30  and  SI  is  expressly  confined  to  matters  of 
law  and  equity,  and  ttie  refusal  or  admission  of  evidence. 
It  is  dear,  therefore,  that  there  is  nothing  in  the  lan- 
guage of  the  67th  clause  depriving  the  Court  of  juris- 
diction. Indeed,  if  we  were  to  rule  that  we  had  no 
jurisdiction  in  the  present  case,  the  principle  of  that 
decision  would  necessarily  deprive  us  of  power  over 
almost  every  act  of  the  commissioners. 

Second,  as  to  the  propriety  of  interference  in  this 
case.  I  am  of  opinion  that  it  is  the  duty  of  the;  Court 
to  guide  its  discretion  by  an  analogy  to  the  rules  which 
govern  the  King's  Bench  in  exercising  jurisdiction  over 
the  acts  of  magistrates.  I  think  this  Court  ought  not 
to  interfere  in  the  present  instance.  The  reason  of  my 
declining  to  interfere  is  not  any  apprehension  that  so 
doing  would  appear  to  inculpate  or  exhibit  any  want 
of  delicacy  towards  the  judgment  of  the  commissioner; 
if  one  of  the  judges  of  this  Court  had  been  sitting  as 
commissioner,  under  section  21,  the  Court  of  Review 
would,  if  necessary,  reverse  his  decision.  The  ground 
of  my  judgment  is  the  peculiar  nature,  of  the  discretion 
vested  in  the  commissioner.     By  the  terms  of  the  act 

official  assignees  are  immediately  under  the  eye  of  the 

N  3 
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18S4.        commissioner  during  the  whole  course  of  their  duties; 

"""^        he  accurately  knows,  not  only  what  duties  they  have 

TiPLADT       performed,   but  can   anticipate  those  which   they  will 

and  others,     hereafter  be  called  on  to  discharsre.     The  67th  section 
In  the  matter  ^    ^  /.  • 

of  speaks  of  the  nature  of  the  duties  to  be  performed ;  so 

Dickenson.     ^^^  ^^  amount  of  remuneration  must  necessarily  be 
fixed  before  all  the  duties  are  fulfilled,  and  some  most 
onerous  ones  must  remain  to  be  subsequently  performed. 
It  is,  therefore,  properly  left  to  the  commissioner  to 
dedde  the  amount.     If  it  had  been  shewn   that  the 
commissioner,  in  making  or  calculating  the  amount  of 
allowance,  had  acted  on  circumstances  which  were  bad 
in  point  of  principle,  for  instance,  that  the  rich  estates 
should  pay  for  the  poor  ones,  such  would  have  been  an 
erroneous  principle,  which  this  Court  would  have  been 
called  on  to  set  right     But  I  cannot  presume  that  the 
commissioner  so  acted ;  for  though  it  is  suggested  at 
the  bar  that  such  might  have  been  the  case,  yet  that  sug- 
gestion is  unsupported  by  affidavit.  I  therefore  assume  the 
oontraiy  to  be  the  fact,  which  I  am  enabled  to  do  the 
more  readily,  being  supported  by  the  language  of  the 
certificate.    Much  has  been  said  as  to  the  time  occupied 
in  the  tlischarge  of  these  duties,  as  compared  with  the 
amount  of  remuneration.      It  should  be  remembered 
that  the  official  assignee  has  duties  which  may  extend 
over  many  years,  tor  which  he  can  receive  no  further  re- 
muneration ;  consequently,  unless  there  were  either  gross 
n^lect,  gross  want  of  proper  principle,  or  gross  inaccu- 
racy, I  would  not  interfere.   The  difficulty  of  examining 
what  duties  have  been  performed  has  been  urged  as  an 
objection  to  our  interference.     I  would  not  be  swayed 
by  any  consideration  as  to  the  amount  of  trouble :  if  it 
were  our  duty  to  interfere,  that  duty  must  be  discharged, 
however  irksome  or  laborious. 


CASES  IN  BANKRUPTCY.  183 

On  the  whole,  I  think  that  the  decision  of  the  com-        1834. 
mifiBioner  in  this  case  is  not  one  with  which  the  Court  is      ,,        ' 

six  parte 

called  on  to  interfere.  Tiplady 

and  others. 
In  the  matter 

Sir  John  Cross : —  of 

This  is  a  case  of  so  much  importance  that  I  shall  de- 
liver no  opinion  as  to  whether  or  not  we  ought  to  inter- 
fiere  till  I  have  carefully  perused  the  affidavits,  with  a 
view  to  ascertain,  if  possible,  whether  the  commissioner 
made  the  allowance  in  question  in  pursuance  of  some 
general  rule,  or  upon  a  consideration  of  the  peculiar 
circumstances  of  this  particular  case. 

But  as  to  the  question  of  jurisdiction,  I  am  surprized 
that  it  has  been  raised.  If  we  look  for  statutory  jurisdiction, 
we  find  scarcely  any  before  the  new  act.  The  6  Geo.  4^ 
c.  16.  s.  14.  authorizes  the  commissioners  to  tax  the  soli- 
citor's bOl  of  costs,  and  says  nothing  about  any  appeal, 
which,  nevertheless,  always  existed.  Till  the  late  act  the 
Court  had  no  power  by  statute  to  remove  assignees,  yet 
always  exercised  that  power.  Under  the  6  Geo.  4.  c.  16. 
s.  106.  the  commissioners  are  to  allow  the  assignees  to 
retam  all  such  money  as  they  shall  have  expended  in 
suing  out  and  prosecuting  such  commission,  and  all  other 
<< just  allowances;*'  then  the  1&2W.4.  c.56.  creates 
official  assignees,  and  entitles  them  to  a  remuneration. 
The  question  here  is,  how  much  an  (official)  assignee  is 
entitled  to  for  his  personal  services.  Is  this  not  a  matter 
of  *'ju8t  allowance"  proper  to  be  entertained  in  this 
Court? 

Sir  George  Base  :-*- 

I  concur  in  thinking  that  this  petition  is  presented 
with  the  bond  fide  intention  of  setting  an  important 
question  at  rest ;  if  such  were  not  the  case,  it  would  be 
difficult  to  avoid  making  the  petitioners  pay  the  costs. 

N  4 
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1884.       I  think  we  have  jurisdiction  in  this  case.     The  com- 

'       V      missionere  on  many  occasions  act  quite  independently  of 

TiPLAOY      the  controul  of  this  Court,  for  instance  in  signing  the  cer- 

I  *°the  mStter  ^^^^^  >  ^"^  ^^  ^  *  question  affecting  the  bankrupt's 
of  estate^  which  the  preamble  of  the  1&2W. 4..  c«56* 

makes  the  foundation  of  our  jurisdiction :  '^  Whereas  it  is 
expedient  to  provide  means  of  administering  and  dis^ 
tributing  the  estate  and  effects  of  bankrupts,  and  of 
determining  the  questions  which  from  time  to  time  arise 
touching  the  same."  It  may  be  laid  down,  therefore, 
as  a  general  rule,  that  whatever  is  an  incident  in  the 
distribution  and  management  of  a  bankrupt's  estate  is 
under  the  jurisdiction  and  controul  of  this  Court. 

But  on  what  principle  are  we  to  interfere  in  this  case? 
Unless  the  allowance  be  manifestly  so  much  too  great, 
that,  to  use  the  common  expression,  a  man  must  hold  up 
his  hands  and  exclaim  against  it,  (as  is  necessary  in 
questions  of  value,  both  in  equity  and  under  the  civil 
law),  the  Court  ought  not  to  interpose  where  the  discre- 
tion is  vested  elsewhere. 

It  cannot  have  escaped  notice  that  the  general  power 
of  this  Court  on  appeal  has  been  in  some  instances  cut 
down  by  particular  sections  of  the  new  act.  As  to  the 
appeal  under  the  14th  section  of  the  6  Geo.  4.  c.  16.  the 
concluding  words  of  that  clause  expressly  give  it.  As  to 
appeals  relating  to  proofe,  this  Court  could  hear  them 
without  the  power  conferred  by  the  new  act;  yet  in 
section  31  it  is  expressly  given;  so  that  it  might  be 
argued,  that  if  the  l^slature  had  intended  we  should 
have  power  to  review  the  allowance  under  section  57  of 
1  &  2  W.  4.  c.  56.  it  would  have  expressly  given  the 
appeal,  as  it  has  in  section  31.  If  the  Court  were  with- 
out the  certificate  of  the  commissioner,  some  doubts 
might  arise  in  my  mind  as  to  what  course  should  be  pur- 
sued ;  if  I  thought  that  the  commissioner  did  not  intend 
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to  certify  that  he  had  fully  satisfied  the  teims  of  the  S7th        1884. 

sectioD)  I  should  probably  think  it  right  to  send  the        -^-— 

matter  back  to  him.     But  I  am  of  opinion  that  the  com-       Tip^y 

missioner  intended  so  to  do ;  indeed*  when  I  consider  ,  ^^  othew. 

In  the  matter 
the  circumstances  under  which  the  certificate  was  drawn  of 

up,  its  words,  and  its  heading,  «  In  the  matter  of  I^»c««f"<>^- 
ZHckensan"  1  can  come  to  no  conclusion  except  that  he 
intended  to  state  that  this  allowance  was  made  on  con- 
sideration of  the  circumstances  of  this  particular  case, 
and  this  only.  Suppose  there  had  been  no  certificate, 
and  we  had  sent  the  case  back  to  the  commissioner,  and 
be  had  returned  it  with  this  certificate,  how  could  we 
act  ?  I,  for  one,  should  disclaim  any  authority  to  inter- 
fere by  referring  it  to  any  other  commissioner,  or  to  one 
of  the  registrars ;  it  would  then  fall  upon  us  to  decide ; 
and  I  should  feel  very  reluctant  to  take  upon  myself 
to  decide  the  quantum  meruit*  Suppose  we  order  an 
issue;  how  is  it  to  be  drawn,  or  how  is  the  judge  to 
leave  the  point  to  the  jury  ?  So  far  as  the  official  assignee 
is  personally  concerned  in  this  matter,  it  appears  to  me, 
that  having  bis  allowance  fixed  by  the  commissioner  is 
one  of  the  terms  of  his  contract  with  the  public. 

The  question,  however,  comes  to  this,  whether  the 
sum  allowed  is  a  proper  remuneration.  The  sum  may 
or  may  not  be  too  much ;  I  do  not  say  whether  it  is  or 
not;  but  I  say  I  do  not  know  how  to  decide  that 
question ;  consequently,  after  the  original  judgment  of 
Mr.  Hotrcyd^  a  commissioner  of  unsuspected  integrity 
and  admitted  ability,  confirmed  by  his  subsequent  certi- 
ficate, I  think  this  Court  ought  not  to  interfere. 

Su-  John  Cross : — 

I  hope  it  will  be  clearly  understood  that  I  do  not  for 
a  moment  intend  to  insinuate  any  improper  motives  to 
the  commissioner.     My  observations  amount  to  this: 
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1834.        having  heard  the  affidavits  read,  I  entertained  some  doubt 

-"■"^        whether  the  commissioner  made  the  allowance  on  a  ge- 

TiPLADY      neral  rule  or  scale,  or  after  a  consideration  of  the  special 

and  others,     circumstances  of  this  particular  case.     The  certificate 
in  the  matter  ^  '^ 

of  does  not  in  direct  terms  state  how  the  fact  is,  but  is  so 

drawn  as  to  leave  that  in  doubt ;  and,  after  following 
the  words  of  the  clause,  stops  short,  and  omits  these  words 
which  would  cover  the  special  circumstances  of  this 
case.  If  the  allowance  was  made  with  reference  to  some 
general  rule  it  was  made  on  a  bad  principle. 

Sir  John  Cross  declined  delivering  his  opinion  till  he 
had  carefully  read  all  the  affidavits. 

Jan.  8h  Sir  John  Cross :  — 

This  is  a  petition  presented  by  all  the  assignees  ex- 
cept the  official  assignee,  and  between  thirty  and  forty 
creditors,  complaining  of  the  amount  of  the  allowance 
made  by  the  commissioners  to  the  official  assignee,  and 
praying  the  Court  to  review  that  allowance.  The 
opinion  of  my  learned  colleagues  is,  that  the  Court 
ought  not  to  interfere.  I  regret  to  say  that  I  am  uilable, 
aft:er  great  reflection,  to  concur  in  that  opinion.  I  hove 
an  impression  that  petitions  are  got  rid  of  here  more 
frequently  than  I  could  wish,  either  because  we  have  no 
jurisdiction,  or  because  it  is  said  ^^  we  had  better  not 
interfere.''  In  so  doing  we  but  follow  the  example  of 
the  judges  of  the  Court  of  Chancery,  who  gladly  availed 
themselves  of  expedients  for  getting  rid  of  a  portion  of 
the  burthen  of  business.  This  Court  was  erected  ex- 
pressly to  relieve  Chancery  of  a  portion  of  that  burthen ; 
it  is  therefore  not  right  to  be  captious  as  to  jurisdic- 
tion. Under  these  impressions  I  have  considered  this 
case,  I  have  considered  ex  parte  Anthony,  2  GL  §-  J,  55, 
which  is  almost  precisely  similar.     The  commissioners 
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bad  allowed  a  certain  sum  to  the  assignees  for  expences,        1834. 
whidi  they  complained  was  not  sufficient,  and  petitioned.  ^ 

The  Vice-Chancellor  said,  <<  This  appeal  from  the  com-       Tiplaot 
missioners,  not  in  respect  of  any  wrong  principle  of  j^q^^  j^^ 
taxation^  but  of  their  judgment  in  the  amount  to  be  of 

allowed,  cannot  be  entertained  by  this  Court.  They  are 
the  competent  jurisdiction  for  settling  the  accounts  of 
the  assignees ;  and  I  cannot  enter  into  the  consideration 
of  the  gucmium  of  the  allowance  made  by  the  commis- 
doners,  but  only  of  the  principle  upon  which  they  have 
proceeded."  And  this  doctrine  of  the  Vice  Chancellor 
was  adopted  and  acted  on  by  my  learned  colleagues.  I 
cannot  concur  with  them ;  and  in  support  of  my  objec- 
tions to  the  doctrine  of  non-interference,  I  have  the  high 
authority  of  Lord  Eldon,  who  concurs  with  me,  for  the 
assignees  appealed  to  his  Lordship,  who  said,  ^^Such, 
I  confess,  is  a  new  doctrine  to  me,  and  not  consistent 
with  what,  in  my  apprehension,  is  the  jurisdiction  of  the 
Court."  And  his  Lordship  overruled  the  decision  of  the 
Vice-Chancellor,  and  went  into  the  case.  Ex  parte 
JnOony,  2  GL  ^  J.  177. 

My  opinion,  following  that  of  Lord  EldoHy  is,  that  this 
Court  ought  to  review  the  amount  of  the  allowance,  but 
this  my  learned  colleagues  decline  to  do.  Two  questions 
arise  upon  this  petition:  first,  whether  the  Court  will 
entertain  the  petition,  and  review  the  allowance ;  and, 
second,  whether,  having  reviewed  it,  the  Court  would 
adopt  it  or  not.  Whether  the  Court  ought  to  review 
the  allowance,  and  whether,  having  reviewed  it,  ought 
to  reduce  it,  are  two  perfectly  distinct  questions. 

My  opinion  is,  that  the  Court  ought  to  have  reviewed 
the  allowance ;  which  opinion  is  founded  on  the  following 
considerations : 

1st.  The  magnitude  of  the  amount  allowed. 


188  CASES  IN  BANKRUPTCY. 

18S4.  2d.  All  the  assignees  (except  the  official),  and  the 

'        whole  body  of  London  creditors  (which  includes  nearly 
Tip^DY       all  the  creditors)  concur  in  the  petition. 

and  othen,         3^^  i^g  allowance  appears  to  have  been  made  without 
In  the  matter  . 

of  due  regard  to  the  rules  laid  down  by  this  Court. 

DiccBNsoN.  ^^^  rpjjg  |Jioi;^ance  appears  to  have  been  made  accord- 
ing to  a  general  scale,  not  r^;ardiag  the  special  circum- 
stances of  this  case. 

5th.  That  the  course  pursued  by  the  commissioner,  in 
making  this  allowance,  did  not  require  his  acdve  inter- 
ference, which  the  words  of  section  57  imply  to  be 
necessary.  If  made  by  a  scale,  any  one  might  have 
made  it. 

6th.  Because  in  this  case  there  are  special  circum- 
stances which  ought  to  have  influenced  the  calculation. 

7th.  Being  the  first  case  which  has  occurred  upon  the 
point,  to  have  entertained  it  would  have  enabled  the 
Court  to  express  its  opinion  as  to  the  way  in  which  it 
worked,  and  if  necessary  to  have  revised  or  modified  the 
general  rule. 

As  to  the  general  rule,  it  was,  when  made,  considered 
as  probationary.    No  doubt  the  commissioners  have  laid 
down  an  excellent  general  rule ;  and  the  probability  is, 
that,  even  in  the  present  case,  the  allowance  made  would 
have  been  confirmed  by  the  Court,  if  the  matter  had 
been  considered.    Concerning  the  official  assignee  under 
the  fiat,  Mr.  Edwards^  I  am  happy  to  find  that  there  are 
no  complaints  made  against  him,  but  that  he  is  admitted, 
on  all  sides,  to  have  discharged  his  duty  with  skill  and 
diligence.     I  am   also  glad  to  hear  all  persons   who 
are  interested  in  quickly  getting  paid  their  dividends 
under  bankrupt  estates  speak  in  high  terms  of  the  prin- 
ciple of  the  appointment  of  official  assignees :  those  who 
do  find  &ult  are  not  practically  concerned.    The  official 
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assignee  here  states  that  he  never  interfered  or  stated        1884. 

any  drcamstances  to  the  commissioner  concernini;  the      ^ 

amount  of  the  allowance ;  and  there  exist  very  peculiar      Tiplaoy 

circumstances  in  this  case,   which  were  not  likely  to  in"Jhe**matt'cr 

become  known  to  the  commissioner,  unless  his  attention  of 

was  specially  drawn  to  them.     These  are,  that  before 

the  bankruptcy  all  the  bankrupt's  afiairs  were  wound  up 

and  settled  by  the  creditors;  a  balance  sheet  prepared; 

an  inventory  of  the  effects  made ;  the  goods  sold ;  and 

then,  when  the  fiat  issued,  this  produce  was  handed 

over  to  the  official  assignee  in  cash  and  cheques.    These 

special  circumstances  make  the  petitioners  desirous  that 

the  allowance  should  be  reviewed :  reduced  if  excessive ; 

confirmed  if  right*     Which  of  these  we  should  have 

done  I  do  not  say,  but  I  think  a  review  would  have 

been  more  satisfactory  to  all  parties ;  but  as  my  learned 

colleagues  are  of  a  difierent  opinion,  this  petition  must 

be  dismissed. 


Bx  parte  LOW.— In  the  matter  of  HOBSON.  L.  C. 

fii  Aug.  15, 

1  HIS  was  an  appeal,   upon  special  case,  firom  the        1833. 

Court  of  Review.  On  an  appod 

from  the  Court 

Mr.  Pq»ys   and   Mr.  WhUmarsh  for  the    appellant  ^J^^^ 
stated,  that  the  judge,  in  settling  the  special  case,  had  the  Chancer 
omitted  to  state  a  fact  material  to  the  appellant's  case,  heving  permit 
viz.  that  a  certain  book  was  produced  and  used  as  evi*  p^s^^  pe^!^ 
dence  upon  the  hearing  in  the  Court  of  Review.  ^^  ^^  liberty 

r  ^  to  proceed 

[Lord  Chancellor  : — If  the  judge,  in  settling  the  "otherwise^** 

special  case,  rejected  any  statement  which  ought  not  to  of  reeUfyingim 

have  been  istruck  out,  or  admitted  any  matter  which  ?'^'^**!5*^' 

ought  to  have  been  rejected,  an  application  should  have  special  cue. 

been  made  to  rectify  the  error  before  the  appeal  was  tionofthejudge 

set  down.]  |l^?^  ••,%*?• 

-*  settlement  of  It. 
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1833%  Mr.  Pepys  and   Mr.  Whitmar$h   then   applied  for 

"^"^        liberty  to  present  a  petition  for  the  appeal  to  be  heard 

Low.         upon  petition,  under  the  discretionary  power  given  to 

In  the^  matter  ^j,^  Chancellor  by  section  3,  1  &  2  W.  4.  c.  56,  which 

HoBsoN.       enacts,  that  in  all  cases  of  appeal  such  appeal  shall  be 

on  a  speciid  case,  and  in  no  other  mode,  except  the  Lord 

Chancellor  shall  in  any  case  odierwise  direct. 

Mr.  Montagu  and  Mr.  Wray  for  the  respondents 
said,  that  the  intent  of  the  legislature  was,  to  pre- 
vent the  time  of  the  Chancellor,  sitting  on  appeal, 
being  consumed  by  an  investigation  of  mere  facts; 
and  that  by  section  3  the  determination  of  the  judge 
on  the  settlement  of  the  special  case  is  final  and 
conclusive. 

[Lord  Chancellor  :  -^  That  furnishes  another  rea- 
son why  a  petition  should  not  be  permitted  to  be  pre- 
sented. If,  in  an  earlier  stage  of  the  proceedings,  it 
had  been  suggested  that  the  special  case  were  improperly 
setded,  the  Court  might  have  adopted  some  course  by 
which  that  would  have  been  rectified;  but  when  once 
a  case  arrives  here  it  is  <<  final  and  conclusive"  as  setded 
by  the  judge.  My  opinion  is,  that  it  is  not  the  mean- 
ing of  the  act  that  the  Lord  Chancellor  should  exercise 
the  discretion  to  hear  upon  petition  to  rectify  any  defect 
in  the  special  case  which  might  appear  at  the  hearing, 
but  that  if  an  application  be  made  in  the  first  instance, 
the  Great  Seal  may,  if  it  appear  fit,  direct  it  to  be  heard 
<<  otherwise  than  by  special  case ;"  but  the  appellants 
were  the  actors,  and  I  think  it  is  no^  too  late.] 

Mr.  Pepys  in  reply :  —  There  is  no  limit  in  the  act  as 
to  time ;  and  it  could  not  have  been  the  intent  of  the 
legislature  that  the  settlement  of  the  case  should  be 
binding,  if  improperly  setded.     This   Court  cannot 


i_ 
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ascertain  whether  or  not  it  be  expedient  to  direct  a  case        1  B3S« 
to  be  heard  "  otherwise  than  by  special  case,"  until  that       _ 
case  has  been  heard.     It  cannot  be  contended,  that  if        Low. 
the  special  case  state  the  facts  so  defectively  that  this  ^"  the^  matter 
Court  is  unable  to  decide  thereon,  that  nevertheless       Hobson.. 
there  is  no  remedy,  and  the  Court  and  the  parties  are 
bound  by  such  statement. 

CtiT.  ad.  vuU. 


The  Lord  Chancellor  :  —  Aug.  15. 

The  Bankrupt  Court  Act,  by  sections  SI  and  82  taken 
together,  gives  an  appeal  generally  on  matters  of  law 
and  equity,  and  particularly  on  the  admission  or  rejec« 
tion  of  evidence.     If,  then,  the  Court  of  Review  decide 
on  rgecting  or  admitting  evidence  improperly,   such 
decision  may  be  appealed  against.    It  might  be  so  under 
the  genera]  provision,  being  a  matter  of  law  and  equity ; 
and  the  particular  provision  as  to  evidence  may  be,  on 
the  one  hand,  contended  to  have  been  added  rather  for 
the  purpose  of  making  it  clear  that  an  appeal  should  lie 
in  such  a  case,  than  to  extend  the  appellate  jurisdiction 
to  any  cases  not  within  the  general  provision.     From 
this  view  of  the  statute  it  would  follow^  that  if  the  Court 
rejected  evidence  because  it  considered  it  superfluous,  as 
not  carrying  the  party's  case  further,  an  appeal  would 
not  lie  for  this  cause.     But  it  may  be  said,  on  the  other 
hand,  that  the  admission  and  rejection  of  evidence  being 
specifically  mentioned  in  sections  31  and  32,  as  well 
as  matter  of  law  and  equity,  something  more  must  be 
intended  than  mere  objections  in  point  of  law,    and 
that  all  objections,  of  whatever  kind,  are  included. 
But  it  is  unnecessary  to  decide,  in  the  present  case,  be- 
tween those   two  constructions;    for  the  admission  of 
the  circumstances  offered  to  be  proved  would  not  coun- 
tervail the  other  facts  in  the  case,  and  if  all  were  taken 
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1838.        together  there  is  enough  to  support  the  judgment  of  the 
'        .       court  below. 

JEx  parte 

Low.  As  to  the  settlement  of  the  special  case,  and  the  sug- 

In  the  y^flitty  .«  i  ii.i*  i 

of  gestion  that  part  was  struck  out,  the  third  section  makes 

Hossow.       the  determination  of  the  judge  who  settles  it  '*  final  and 

conclusive^"  and  the  power  reserved  to  the  Chancellor 

to  hear  appeals  ^*  otherwise"  is  not  intended  to  meet  sudi 

an  emergency  as  the  present.     It  was  only  to  allow  one 

course  of  proceeding  instead  of  another,  if  he  thought 

fit.     A  sound  discretion  must  of  course  be  exercised^ 

governed  by  the  particular  circumstances.     The  rule  is, 

to  hear  appeals  on  special  cases ;  the  exception,  where 

another  course  would  be  more  expedient  for  the  great 

ends  of  all  judicature — right  decision  with  reasonable 

dispatch.     In  what  manner  this  discretion  should  be 

exercised  is  not  pointed  out  in  the  act.     There  seems 

nothing  to  prevent  the  Chancellor  from  directing,  mero 

motUj  upon  reading  the  case,  that  another  course  should 

be  adopted ;  but  that  is  not  a  very  probable  occurrence. 

A  preliminary  application  for  the  purpose,  by  petition, 

would  be  most  according  to  the  analogy  of  proceedings 

in  bankruptcy.     But  this  would  gi'^e  rise  to  multiplicity 

of  petitions ;  and  I  shall  consider  what  rule  may  be  laid 

down  on  the  subject,  {a) 

Here,  however,  no  doubt  can  arise ;  for  not  only  has 

this  discretionar}'  power  no  reference  to  the  judgment  of 

the  judges  on  the  settlement  of  the  special  case,  but,  even 

if  it  had,  no  application  has  been  made,  and  no  exercise 

of  the  discretion  has  been  used.     On  the  contrary,  the 

party  elected  to  proceed  here  by  special  case,  and  made 

no  application  complaining  of  the  manner  of  settling  it, 

or  asking  to  proceed  otherwise. 

The  judgment,  therefore,  must  be  affirmed,  with  costSb 

(a)  See  ex  parte  Keyi,  re  Terry ,  post. 
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L  C 
.Eir/wfeBARDWELL— In  the  matter  of  WILLIAM  peb  is   15 

VENABLES.  1884.    ' 

John  JEX  BARDWELL  was  brought  up   on   a  Surttfno/'"' 
writ  of  habeas  corpus  to  be  discharc^ed  from  a  commit-  <»™""*  <*"»  "> 

'  °  adjourned  ex«- 

ment  by  a  Subdivision  Court.  mination,  after 

The  warrant  of  commitment  was  as  follows : —  <«  do  you  abWe 

«  Whereas  a  fiat  in  bankruptc}',  bearing  date  the  28th  ^•JgJ^**^!^'^^ 
day  of  January  IBS^,  was  issued  and  is  now  in  prose-  party  must  be 
cation  against  William  Venables  of^  &c.,  under  which  he 
hath  been  duly  adjudged  bankrupt :  And  whereas  one  uiJ^er^he****^^ 
John  Jex  Bardwettj  being  a  person  who  was  suspected  to  habeas  corpus 
have  obtained  part  of  the  estate  and  effects  of  the  said  er*8  costs  paid 
bankrupt  by  means  of  certain  colourable  fictitious  sales  the^estai^lJeir' 
thereof  made  to  him  the  said  John  Jex  BardweU  by  the  suffident  to 
said  bankrupt,  was  duly  summoned  to  appear,  and  did 
pursuant  to  such  summons  appear  at  the  Court  of  Bank- 
ruptcy, Basinghall-street,  on  the  5th  day  of  January 
1834,  hefore  Edward  HobroydYsqmve^  a  commissioner 
of  the  said  Court  of  Bankruptcy,  acting  in  pursuance  of 
the  said  fiat,  for  the  purpose  of  being  examined  touching 
and  concerning  certain  matters  which  the  said  commis- 
sioner, by  force  of  the  several  statutes  now  in  force  con- 
cerning bankrupts,  was  authorized  to  inquire  into ;  and 
the  said  John  Jex  BardweU  being  duly  sworn  true  an- 
swer to  make  to  the  several  questions  put  to  him,  and 
the  several  questions  next  following  being  put  to  him, 
he   on   his  oath    answered   as  is  subjoined   hereunder 
respectively  :— 

[Here  the  whole  of  that  day's  examination,  which  is 
very  long,  was  set  out  (a),  and  the  warrant  then  pro- 
ceeded— ] 

(a)  The  reporters  consider  it  different  opinion  be  entertained, 

unnecessary  to  insert  the  exami-  it  will  be  annexed  in  an  appendix 

nation ;  but  if,  on  reflection,  a  at  the  end  of  the  volume. 

Vol.  I,  o 
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1834.        <<And  whereas  the  said  John  Jex  BardweU,  being  attended 

by  a  solicitor  on  his  behalf,  appeared  at  the  Court  of 

Bardwell.  Bankruptcy  aforesaid  on  the  1 1th  day  of  January  instant. 
In  the  matter  pursuant  to  summons,  before  the  said  commissioner,  for 
Venables.  the  purpose  of  being  examined  touching  and  concerning 
the  matters  aforesaid,  the  said  several  questions  and 
answers  so  put  and  given  on  the  examination  aforesaid 
were  read  over  in  the  presence  and  hearing  of  the  said 
commissioner  and  of  the  said  John  Jex  Bardwell;  and 
being  duly  sworn  true  answer  to  make  to  the  several 
questions  put  to  him,  he  on  his  oath  answered  as  is 
subjoined  hereafter  respectively;  which  said  last-men- 
tioned questions  and  answers  are  as  follow : — 

[Here  the  whole  of  the  examination  of  that  day  was 
set  out  (a),  and  the  warrant  then  proceeded — 2 
<<  And  whereas  the  answers  of  the  said  John  Jex 
Bardwell  so  given  by  him  in  the  several  examinations 
aforesaid  having  been  unsatisfactory  to  the  said  commis- 
sioner,  he  the  said  commissioner  did,  on  the  said  11th 
day  of  February  instant,  duly  commit  the  said  John  Jex 
Bardwell  to  the  care  and  custody  of  James  Johnstone^ 
one  of  the  messengers  of  the  said  court,  to  be  by  the 
said  James  Johnstone  detained  in  his  custody,  and 
brought  up  before  a  Subdivision  Court  to  be  holden  on 
the  then  following  day,  being  this  1^  day  of  February, 
and  to  which  Subdivision  Court  the  said  commissioner 
did  adjourn  the  examination  of  the  said  John  Jex 
Bardwell : 

<<  And  whereas  the  said  John  Jex  Bardwell  having 
been  duly  brought  up  before  us  whose  names  and  seals 
are  hereunto  annexed,  constituting  a  Subdivision  Court, 
the  said  several  questions  and  answers  so  put  and  given 


(rt)  Sec  note  (d)  ante,  19 J. 
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on  the  said  several  examinations  aforesaid  were   read        1834. 

over  in  the  presence  and  hearing  of  us  and  of  the  said        ' ' 

John  Jex  Bardwett ;  and  the  said  John  Jex  Bardwell     Bardwell. 
being  duly  sworn  true  answer  to  make  to  the  several  ^^  ^^^  matter 
questions  put  to  him,  and  the  several  questions  following      Venables. 
being  put  to  him,  he  on  his  oath  answered  as  is  sub- 
joined hereafter  respectively  as  follows : — 

*^  Q.  You  have  heard  your  examinations  read  over^ 
and  your  answers  to  dieni ;  do  you  abide  by  them  ? — 
I  do. 

"  Q.  Have  you  any  explanadon  to  give  thereon  ?— ^ 
No.  I  am  ready  to  answer  any  question  you  may  put 
to  me. 

^  Q.  Did  you  give  Dufton  any  thing  for  his  services  ? 
— I  made  no  agreement  widi  him,  nor  have  had  any 
settlement  with  him. 

^  Q.  Do  you  wish  to  add  any  thing  to  your  exami- 
nation, or  explain  any  part  of  it  ? — I  do  not. 

**  Q.  Do  you  then  abide  by  your  answers  ? — I  do. 
^*  Which  said  answers  so  given  on  the  said  several 
examinations  as  aforesaid  by  the  said  JbAn  Jex  Bardwell 
not  being  satis&ctory  to  us,  these  are  therefore  to  will 
and  require  and  authorize  you,  immediately  upon  re- 
ceipt hereof,  to  take  into  your  custody  the  body  of  the 
said  John  Jex  Bardweil^  and  him  safely  convey  to  Hts 
Majesty's  prison  of  Newgate,  and  him  there  to  deliver  to 
the  keeper  of  the  said  prison,  who  is  hereby  required  and 
authorized,  by  virtue  of  the  statutes  aforesaid,  to  receive 
the  said  John  Jex  Bardwell  into  his  custody,  and  him 
safely  to  keep  and  detain,  without  bail  or  mainprize,  until 
such  time  as  he  shall  submit  himself  to  us,  and  full  answer 
make  to  our  satisfaction  to  the  questions  so  put  to  him 
as  aforesaid ;  and  for  so  doing  this  shall  be  your  sufficient 
warrant.    Given  under  our  hands  and  seals^  at  the  Court 

o  2 
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183i«        of  Bankruptcy  in  Basinghall-street^  this  12th  day  of 

February  1834. 

BaeIweiI.  "  J-  H.  Merivale.  (l.8.) 

In  the  ^matter  «  J.  S.  M.  FoNBLANgUE.        (l.8.) 

Venables.  "   E.HOLROYD,"  (l.s.) 

Mr.  Pepysj  Mr.  Ching,  and  Mr.  BeOndl  for  the  pri* 
aoner: — 

The  warrant  Ls  defective  for  two  reasons : 

1.  Because  it  appears  that  the  prisoner  was  not 
examined  by  the  Subdivision  Court,  but  was  committed 
on  his  examinations  before  a  single  commissioner. 

2.  Because  it  does  not  appear  on  the  warrant  in 
respect  of  what  the  Subdivision  Court  was  dissatisfied 
with  the  examination. 

The  sections  of  the  Bankrupt  Court  Act  under  which 
the  Subdivision  Court  deriveis  its  power  of  commitment 
are  the  6th  and  7th.  Section  6  enacts,  <<  That  the  said 
six  commissioners  may  be  formed  into  two  Subdivii»on 
Courts,  consisting  of  three  commissioners  for  each  court, 
for  hearing  and  determining  the  matters  and  things  and 
making  the  examinations  herein-after  referred  to,"  &c. ; 
and  section  7  provides,  ^^  That  no  single  commissioner 
shall  have  power  to  commit  any  bankrupt  or  other  per- 
son examined  before  him  otherwise  than  to  the  care  and 
custody  of  a  messenger  or  other  officer  of  the  said  court, 
to  be  by  him  detained  in  his  custody,  and  brought  up 
before  a  Subdivision  Court  or  the  Court  of  Review 
within  three  days  after  such  commitment,  for  which  pur- 
pose one  of  such  courts  shall  be  forthwith  assembled, 
and  to  which  court  such  examination  shall  be  adjourned." 

It  appears  on  the  face  of  the  warrant  that  the  direc- 
tions of  the  act  have  not  been  complied  vdth,  by  the 
examination  of  the  witness  being  adjourned  to  the  Sub* 
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division  Court.     That  court  was  bound  to  examine  the        1834. 
prisoner,  and  has  no  power  to  commit  upon  the  exami-        —— 
nation  taken  before  the  single  commissioner.     How  is     Barowell. 
the  prisoner  to  discover  the  grounds  of  dissatisfaction  '°  the  matter 
entertained  by  the  Subdivision   Courts   who  ought  to      Venables. 
commit  him  in  consequence  of  their  dissatisfaction,  if 
they  do  not,  by  examining  him  themselves,  point  his 
mind  and  direct  his  attention  to  those  matters  of  which, 
in   their  estimation^    he  has    given   an   unsatis&ctory 
account? 

At  the  conclusion  of  the  first  day's  examination  before 
Mr.  Commissioner  Hohroyd  no  dissatisfaction  was    ex* 
pressed,  and  the  prisoner  was  not  summoned  again  for 
further  examination  until  the  11th,  being  an  interval  of 
seven  days  between  his  first  and  second  examination; 
notwithstanding  which  the  whole  of  that  examination  is 
inserted  in  the  warrant  as  unsatisfactory,  and  the  pri* 
soner  committed  <^  until  he  shall  full  answer  make  to 
the  questions  so  put  to  him,"  including,  therefore,  those 
which  were  satisfactorily  answered.     It  does  not  appear 
upon  the  warrant  in  what  respect  the  Subdivision  Court 
was  dissatisfied  with  the  examination.    This  is  a  defect ; 
and  the  examination  is  satisfactory  in  the  only  light  in 
which  the  Subdivision  Court  has  the  power  to  view  it. 
If  the  witness  fully  answer  the  questions  put  to  him,  and 
his  whole  examination  be  consistent,  the  Subdivision 
Court  has  no  power  to  say  that  it  is  unsatisfactory  on  the 
ground  either  of  the  improbability  of  the  facts  disclosed 
or  of  a  disbelief  in  the  court  founded  on  extrinsic  know- 
ledge.    No  case  can  be  produced  in  which  a  witness  has 
been  committed  on  the  ground  that  his  answers  were 
incredible.  Bankrupts,  it  is  true,  have  been  so  committed, 
but  they  are  examined  in  a  very  different  character  from 
mere  witnesses.  Ex  parte  Vogely  2B,8f  Aid.  2 19,  in  which 
a  witness  was  committed,  turned  on  the  relevancy  and 

o  3 
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1834.       legality  of  the  questions  proposed,  which  were  not  cod* 

-  tended  to  have  been  satisfactorily  answered ;  but  no  other 

Ba&owell.    ease  of  a  witness  being  committed,  who  has  fully  and 

la  the  matter  ^j^  consistency  answered  the  questions  proposed  to  him, 

YsNAiuEt.    can  be  produced.     In  ex  parte  NowloHy  6  T.  JS.  118, 

and  every  othe^  case  deciding  the  same  point,  the  parly 

examined  was  the  bankrupt. 

There  are  some  questions  in  this  examination  which 
are  illegal,  and  others  irrelevant,  and  the  prisoner  is  com- 
mitted until  he  shall  full  answer  make  to  the  satisfaction 
of  the  commissioners  to  the  questions  so  put  to  him  as 
aforesaid.  He  is  committed  then,  not  only  till  he  shall 
answer  satisfactorily  to  all  those  questions  which  the 
Court  had  a  right  to  put,  but  also  to  those  which  are 
irrelevant  and  improper.  This  is  another  fatal  defect, 
and  one  of  substance,  and  not  merely  of  form.  Ex  parte 
James,  1  P.  Williams,  611. ;  Bex  v.  Nathan,  2  Strange^ 
880.    Ex  parte  Cassi(fyy  2  Rose,  21 7. 

Lord  Chancellor  : — I  do  not  think  any  of  the 
questions  are  improper  or  irrelevant ;  but  the  grounds 
upon  which  the  examination  was  deemed  unsatis&ctory 
ought  to  appear  upon  the  face  of  the  warrant,  which 
must  serve  at  once  as  an  indictment  and  evidence  against 
the  prisoner.  I  wish  the  counsel  for  the  assignees  to 
direct  their  attention  to  that  point. 

The  Attorney  General  (a)  and  Mr.  J.  Russellj  for  the 
assignees,  in  support  of  the  commitment :— - 

The  form  of  the  warrant  is  sufficient,  for  it  is  not  to 
any  particular  questions  that  the  answers  are  unsatisfac- 
tory, but  on  the  general  tenor  of  the  whole  of  the 
examination  it  is  impossible  to  believe  the  answers  to  be 
truer  (b) 

(a)  Sir  WUHam  Home,    (b)  Ex  parte  Vogel^  2  Bafn.  S^  Aid.  319. 
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Tlie  assignees  had  reason  to  believe  that  shortly  be-        1834. 

fore  the  bankruptcy  there  had  been  fraudulent  removals        

of  property,  to  conceal  which  they  also  believed  there     BarJwell. 
had  been  fictitious  sales;  and,  suspecting  the  prisoner  to  '°  ^^^  matter 
have  received  some  of  the  property  so  removed,  they     Venablss. 
caused  him  to  be  summoned,  and  he  appeared  before 
the  commissioners,  not  merely  as  a  witness,  but,  in  the 
character  pointed  out  by  the  legislature  in  6  G.  4.  c.  16. 
s.  33,  as  a  person  suspected  of  having  property  of  the 
bankrupt  in  his  possession,  of  which  he  had  possessed 
himself  by  means  of  the  colorable  sales. 

The  substance  of  his  examination  is  shortly  as  follows : 
— -jie  describes  himself  as  a  general  dealer  in  every  thing 
bought  and  sold ;  and  then  he  says  that,  hearing  that 
goods  were  to  be  bought  cheap,  he  gave  money  to  a 
third  par^  named  Di^fton^  who  was  inseparably  con- 
nected with  him,  to  make  purchases,  and  that  Dufbm 
made  the  several  purchases,  but  he  (the  prisoner)  never 
saw  the  invoices  (seven  in  number),  as  DufUm  bought  the 
goods  and  sold  them,  and  then  applied  the  proceeds  in 
purchasing  other  lots;  but  he  is  unable  to  state  the 
amount  of  money  he  gave  with  any  greater  accuracy 
than  by  saying  it  was  from  150/.  to  200/.  And  although 
the  purchases  so  made  amount  to  500/.  or  600/.,  he  can 
give  no  account,  but  admits  that  a  memorandum  was 
shown  to  him  by  Dufton^  which  he  does  not  produce,  and 
from  which  he  says  a  loss  appeared  upon  the  transactions, 
and  yet  he  continued  to  make  purchases. 

The  story  contained  in  the  examinations  is  so  incre- 
dible that  it  must  be,  as  it  was  to  the  commissioners, 
unsatisfactory  to  any  judge,  and  contains  such  internal 
evidence  of  improbability  as  to  justify  the  commit- 
ment. 

Cur,  ad*  vuU. 
o  4 
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Feb.l5y         The  Lord  Chancellor: — 
1834.  This  case  was  argued  last  Saturday,  and  occupied,  as 

^    ~ .       such  cases  usually  do,  the  whole  day, 

Bardwell.         Bardioell  was  summoned,  and  appeared  on  the  5th 
of  day  of  July  at  the  Court  of  Bankruptcy,  before  a  com-* 

Vknables.  missioner  acting  under  a  fiat  against  VenableSy  and  he 
was  examined  at  some  length  touching  certain  matters 
connected  with  the  bankruptcy.  The  examination  was 
continued  on  the  llth  of  February,  before  the  same 
commissioner,  BardtoeU  being  then  attended  by  his 
solicitor;  and  his  answers  being  unsatisfactory  to  the 
commissioner,  he  was  committed  to  the  provisional  cus- 
tody of  the  messenger,  according  to  the  provisions  of  the 
act  of  the  1  &  2  W.  4.  c.  56.  s.7 ;  and  a  Subdivision  Court 
was  holden  the  next  day,  when  his  former  examinations 
being  read  over  to  him  in  presence  of  the  three  commis- 
sionei*s,  he  was  asked  if  he  abided  by  them,  and  said  he 
did — and  if  he  had  any  explanation  to  give,  and  said  he 
had  not,  but  was  ready  to  answer  any  question  put. 
One  question  upon  the  subject  matter  of  the  former 
examinations  was  then  put,  which  he  answered  in  a 
manner  which,  taking  the  question  by  itself,  could  not  be 
deemed  unsatisfactory  or  in  any  way  objtetionable ;  and 
being  again  asked  if  he  wished  to  add  anything  by  way 
of  explanation,  he  said  he  did  not — and  if  he  abided  by 
his  answers,  and  he  said  he  did.  The  Subdivision  Court, 
deeming  the  answers  given  upon  the  '<  said  several  exa- 
minations not  satisfactory,"  proceeded  to  commit  him. 
Areeitalona         The  warrant  which  is  brought  before  me    as  the 

warnuit  Uiat  the  ,  ,  . 

party  was  return  to  the  writ  of  habeeuf  corpus  which  I  issued  to 

haveoS^ed  ^riug  up  the  prisoner  sets  forth  the  above  matters  and 
part  of  the         the  examinations  at  large,  and  the  first  objection  taken 

bankrupt's  .  .  .  ' 

goods  by  means  is,  that  it  recites  also  what  is  said  to  be  unnecessary  and 
a]cs,'Ms  not  detrimental  to  the  party,  viz.  "  that  he  was  a  person  sus- 
objectionable.     pected  to  have  obtained  part  of  tlie  estate  and  effects  of 
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the  bankrupt  by  means  of  certain  colourable  and  fictitious        18S4. 
sales  thereof  made  to  him  by  the  bankrupt."  — — 

But  there  is  nothing  objectionable  in  this  recital :  it  is  Bardweix. 
quite  within  the  description  of  the  enactment,  6  G.  4.  ^"  ^^  matter 
c.  16.  s.  33,  giving  the  commissioners  power  to  summon  Vsnabus. 
and  examine  persons  other  than  the  bankrupt;  it  is 
within  the  particular  description  of  <^  any  person  known 
or  suspected  to  have  any  of  the  estate  of  the  bankrupt 
in  his  possession ;"  and  it  is  within  the  more  general 
description  of  <*  any  person  whom  the  commissioners 
believe  capable  of  giving  information  concerning  the 
person,  trade,  dealings,  or  estate  of  such  bankrupt," 
and  also  within  the  yet  more  general  description  of  '<  or 
any  information  material  to  the  full  disclosure  of  the 
dealings  of  the  bankrupt."  All  these  matters, — as  to  the 
imports  of  all  these  expressions, — ^were  very  fully  discussed 
many  years  ago  in  the  Court  of  King's  Bench,  and  more 
than  once  since  the  6  G.  4.  Had  those  expressions 
been  followed,  no  such  objection  could  have  been  taken ; 
but  the  language  used  is  more  specific,  and,  so  far  from 
being  detrimental  to  the  party,  it  profits  him  much,  by 
giving  him  a  more  precise  knowledge  of  the  chai^ 
against  him.  If  this  particularity  were  used  in  the  sum- 
mons, although  I  know  not  whether  it  were  or  not, — * 
probably  not,  there  being  no  necessity  for  it,  —  yet, 
if  used,  it  materially  benefited  him,  for  he  thereby  had 
more  distinct  knowledge  of  the  matter  alleged  respecting 
him.  If  it  be  only  used  in  the  warrant  he  has  an  ad- 
vantage, though  a  lesser  one,  in  the  fuller  information  on 
which  he  comes  up  to  maintain  his  right  to  be  discharged. 

However,  even  if  there  had  been  any  thing  in  this  for- 
mal objection,  yet  the  statute  (a)  would  oblige  the  Court 
to  enter  upon  the  merits,  and,  notwithstanding  any  such 
defect  of  mere  form,  to  re-commit,  if  the  merits  require 

(a)  6  Geo.  4.  c.  16.  s.39. 
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1834.       it.     If  precedents  were  wanting  in  so  clear  a  point,  ex 
parte  Vogd^  2  B.ic  AL  219,  might  be  referred  to,  where 

Ex  parte 

Barowxll.  the  warrant  contained  similar  specifications  of  the  sus- 
la  the  matter  pidon  entertained;  and  though  every  other  objection  was 

VsNABLss.  taken  to  the  warrant,  none  was  attempted  on  this  ground. 
The  warrant  The  uext  objection  taken  goes  more  to  the  substance ; 

need  not  set  out  .  .     .  .         , 

the  predae  that  the  warrant  does  not  precisely  state  what  the  answers 
¥rtSch'the*oom-  ^®^®  ^^  which  the  Commissioners  were  not  satisfied, 
missioners  were  It  is  said,  that,  SO  far  as  the  warrant  shows,  the  party 

diWMtiitficd. 

could  not  discover,  from  any  thing  that  passed,  wherein 
he  had  failed ;  and  that  in  this  ignorance  he  must  re- 
main in  custody  indefinitely,  he  having  no  means  of 
supplying  a  defect  not  pointed  out,  or  of  giving  a  satis- 
fiiction  on  he  knows  not  what. 

It  is  undeniable  that  the  warrant  must  set  forth  such 
specification  of  questions  and  answers  as  shall  suffice  to 
diow  the  Court  before  whom  the  matter  is  brought 
what  were  the  grounds  of  the  dissatisfaction  felt  by  the 
commissioners,  and  that  those  grounds  must  be  such 
that  in  the  Court's  judgment  the  commissioners  are  well 
justified  in  pronouncing  the  answers  unsatisfactory.  But 
it  is  not  correct  to  say  tliat  the  commissioners  were 
bound  to  point  out  any  particular  answer,  or  number  of 
answers,  as  those  which  failed  to  satisfy  them,  or  that 
the  warrant  should  state  such  particulars,  (a) 

The  act  of  6  G.  4.  c.  16.  s.  39.  requires,  as  did  the 
former  act^  5  G.  4.  a  30.  s.  17,  that  the  warrant  should 
specify  every  question  for  not  fully  answering  which  the 
party  diall  be  committed ;  with  the  addition  of  a  power 
not  given  by  the  5  G.  4,  but  given  by  the  6  G.  4. 
c.  16.  s.  39,  enabling  the  court  before  which  he  is 
brought  to  look  into  all  the  rest  of  the  examination,  at 
the  prisoner's  desire,  and  for  his  benefit.  But  it  is  no« 
where  required  that  the  particular  questions  shall   be 

(a)  Ex  parte  Vogil,  2  Barn,  4r  Aid,  219. 
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singled  out  from  among  others  as  having  been  those        1834. 

unsatisfactorily  answered,  provided  those  be  all  given,        " 

and  that  it  is  not  necessary  to  look  beyond  the  warrant     Baboweix. 

for  the  grounds  of  the  commitment.     It  is  necessary  that  ^"  ^®  matter 

every  part  of  the  examination  on  which  the  commis-     Vknablbs. 

sioners  formed  their  opinion  should  be  set  forth,  as  was 

held  in  Crowletfs  case,  2  Bose  396,  and  Lawrences 

case,   2  G.  and  J*.  209,  and   other  cases,   (a)      But 

there  is  no  necessity  for  stating  what  questions,  among 

the  whole  set  forth  as  asked,  were  those  with  the  answers 

to  which  the  commissioners  were  dissatisfied. 

In  ex  parte  Harrieon^  1  Bam.  Sp  Adol,  410,  in  the 
Court  of  King's  Bench,  a  very  late  case,  the  warrant  set 
forth  the  whole  examination,  which  was  of  great  length, 
as  the  report  states  it,  and  the  objection  taken  was,  that 
it  did  not  specify  any  of  the  questions  to  have  reference 
to  the  matters  into  which  the  commisioners  were  autho- 
rized to  inquire.  But  the  Court  was  dear  that  if,  by 
looking  at  the  whole  examination,  it  appeared  to  relate 
to  matters  within  their  jurisdiction,  that  was  enough. 
No  objection  was  taken  that  the  warrant  did  not  specify 
which  of  the  answers  were  unsatisfactory,  and  yet  the 
other  point  was  elaborately  supported.  The  Court  was 
so  clear  as  to  hear  only  one  side.  Again,  in  ex  parte 
Vogely  2  B.  tf  Aid.  219,  a  long  examination  is  given, 
as  stated  in  the  warrant,  and  the  whole  together  is  made 
the  ground  of  dissatisfaction,  although  many  of  the 
answers  taken  by  themselves  are  such  as  no  one  could 
think  were  not  perfectly  explicit  and  direct,  and  in  that 
sense  satisfactory.  But  the  Court  held  that  the  whole 
must  be  taken  together.  The  Chief  Justice  said,  <^  An 
answer  to  one  particular  question  may  be  either  satisfac- 
tory, or  not,  accordingly  as  it  bears  upon  other  questions 


(a)  Tomlifu*  case,  I  G»  ^  J.  373;  Price's  case,  2  C;.  (!|f  «7.  211 
AlkintoiCs  case,  ibid. 
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1834.        propounded  to  the  witness;  and  the  only  way,  therefore,  to 
■  come  to  a  proper  conclusion,  is  to  look  at  all  the  questions 

Barbell.     ^^^  answers  collectively,  and  to  consider  them  as  consti- 
In  the  matter  tuting one  entire  examination."  Mr.  Justice  ZTo/royef  fully 
Venasijes.     agrees  in  thinking,  that  we  are  to  take  the  whole  examina- 
tion together,  and  see  if  the  answers,  taken  collectively, 
appear  unsatisfactory.     It  is  manifest  that  if  such  be 
the  rule,  and  it  is  the  only  rational  one  which  can  be  laid 
down,  there  can  be,  generally  speaking,  no  more  specifi- 
cation of  the  unsatisfactory  answers  than  we  have  in  tiie 
present  case.     No  precedent  has  been  produced  of  a 
greater  specification  of  the  unsatisfactory  answers  than 
by  setting  forth  the  examination,  and  adding,  as  in  this 
case,  that  the  said  answers  were  not  satisfactory  to  the 
commissioners.     It  is,  I  believe,  the  course  adopted  in 
all  the  cases  reported ;  and  Lord  Eldon^  in  one  of  them, 
Coombeff  case,  2  Rose  396,  observes,  <<  Suppose  a  case 
of  an  examination  in  which  twenty  questions  have  been 
put,  and  six  only  of  those  answers  have  been  unsatisfac- 
tory, and  the  rest  satisfactory;  is  it  not  most  material 
that  the  whole  of  those  questions  and  answers  should 
appear  upon  the  warrant  ?"    This  clearly  means  that  the 
whole  twenty  are  to  appear,  and  the  commissioners  are 
not  to  draw  the  line,  and  say,  six  of  the  answers  were 
satisfactory,  and  the  other  fourteen  were  unsatisfactory. 
If,  however,  it  appeared  to  the  Court  that  the  exami- 
nation taken  altogether  did  not  disclose  with  sufficient 
dbtinctness  in  what  respect  the  commissioners  had  been 
dissatisfied,  I  need  hardly  observe  that  the  commitment 
could  not  stand ;  for  it  would  be  still  less  possible  to  tell 
from  such  a  record  whether  their  dissatisfaction  were 
well  grounded  or  not.     Nevertheless  it  will  not  be  suffi- 
cient to  show,  as  has  been  contended,  that,  taking  some 
distinct  answers  of  the  party  by  which  he  negatives  the 
whole  charge  made  against  him,  and  supposing  that 
answer  true,  that  the  transaction  in  question  fails  to 


CASES  IN  BANKRUPTCY.  80£i 

affect  the  bankrupt  or  the  estate  under  administratioDi         1834* 
and  that  consequently  there  is  no  authority  to  commit  (a).         — ^ 

Thus  taking  the  charge  to  be^  as  iii  this  case,  that  the  BAumsu.. 
sale  was  colourable,  though  the  transaction,  in  fact,  was  a  ^°  the  matter 
real  transfer  of  the  bankrupt's  goods  to  the  witness,  it  Vbmablss. 
is  contended,  that  because  he  swears  very  distinctly  to 
having  bought  the  carpeting  in  question  through  a 
person  in  his  occasional  employ,  and  with  his  {BardwelFs) 
own  money,  and  because,  if  this  be  true,  there  is  an  end 
of  all  fictitious  or  fraudulent  or  colourable  transactions, 
and  there  has  been  a  real  sale,  that  consequently  there 
is  an  end  of  the  inquiry  as  regards  this  bankruptcy,  and 
that  the  witness  could  give  no  other  answer,  and  the 
commissioners  never  can  be  better  sfiatisfied  so  long  as  he 
continues  to  speak  the  truth.  Such  is  the  ailment. 
But  this  is  truly  begging  the  question.  It  is  because, 
upon  the  whole  of  his  evidence  taken  together,  the 
commissioners  do  not  believe  him  to  be  speaking  the 
truth  on  this  part  of  the  case,  that  they  are  dissatis- 
fied with  his  answers  generally,  and  commit  him.  To 
hold  otherwise  would,  in  effect,  be  returning  to  the 
old  principle  long  since  exploded,  but  which  will  be 
feund  adopted  by  the  Court  of  King's  Bench  so  late  as 
Lord  MansfiekTs  time,  that  a  distinct  swearing  must  be 
taken  to  be  satisfactory,  provided  if  true  it  would  be 
satisfiictory.  It  has  been  further  urged  that  the  Court 
runs  a  risk  of  continuing  a  parly's  imprisonment  inde<- 
finitely,  when  he  may  all  the  while  be  giving  a  true 
account,  inasmuch  as  he  cannot  alter  it  without  substi- 
tuting a  false  account :  the  answer  is  almost  too  obvious 
to  require  being  given.  All  courts  that  have  to  deal 
with  facts  must  draw  inferences  from  evidence,  and  run 

(a)  Positive  swearing  is  now  not  the  test.    Per  Lord  EldotL, 
CoondPs  case^  2  Rote^  398. 
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1834.        the  risk  of  coming  to  erroneous  condosions.     It  is  a 

""""^        serious  misfortune  for  the  party  in  such  cases  to  suffer 

Bardwell.     hy  an  error,  however  honestly  committed ;   and  it  is 

In  the  matter  ^  misfortune  which  every  court  falling  into  such  an 

Vbnables.     error  will  always  feel  and  regret  as  if  it  had  befallen 

itself.     But  that  is  not  peculiar  to  a  party  committed 

in  the  course  of  such  proceedings  as  tliese,  nor  to  the 

tribunals  by  which  these  proceedings  are  conducted; 

similar  errot^  from  which  no  human  tribunal  is  exempt, 

and  against  which  no  human  precaution  can  always 

guard,  may  lead  to  still  higher  penalties,  and  therefore 

to  greater  misfortunes.     If  such  courts  act  with  due 

caution,  and  with  a  constant  feeling  of  their  responsibility, 

they  may  with  a  safe  conscience^  deciding  upon  circum* 

stantial  evidence,  follow  the  greater  probabilities  of  the 

case,  where  absolute  certainty  is  from  the  nature  of  the 

thing  unattainable. 

CoUateni  ques-       j^  hag  also  been  objected,  that  tlie  commissioners  had 

tions,  tryiag  the  »  i  . 

truth  of  a  ma-  uo  nght  to  put  questions  to  Bardwett  touching  sales  to 
the  wito^'s  Schoolbred  and  Co. ;  and  that  being  unauthorized,  they 
story,  may  be      ^gre  illegal,  and  vitiate  the  whole  warrant.  But  I  am  of 

opinion  that  there  was  nothing  ill^al  in  that  part  of  the 
examination ;  it  was  plainly  introduced  to  try  the  truth  of 
a  material  part  of  the  witness's  story,  as  to  his  having  no 
warehouse,  or  place  to  put  the  goods  in,  which  he  said 
he  purchased  through  Duftcn  because  he  had  no  such 
place.  Nor  could  this  Court  possibly  tell  that  this 
examination  was  not  fit  to  be  pursued  as  far  as  it  is 
carried,  without  knowing  to  what  points  it  might  be 
directed,  the  commissioners  having  the  power,  as  was 
clearly  held  in  ex  parte  Vogelj  2B.i[  Aid.  219,  to  examine 
a  witness  respecting  individuals.  This  is  the  last  of 
the  cases  respecting  individuals  ^*  other  than  the  bank- 
rupt," if  through  them  **  they  may  be  likely  to 
obtain  information  concerning  the  bankrupt's  estate  and 

13 


CASES  IN  BANKRUPTCY.  207 

dealings/'     Mr.  Justice  Holrcyd  said,   ^  If  the  ques-        1834. 
tions  be  illegal,  the  party  should  demur  to  them  before        '~""~ 
the  commissioners."     I  feel  great  veneration  for  every     Babi)well. 
thing    that    fell    from    that  most    able,   learned,   ex-  ^^  ^^^  matter 
perienced,   and  venerable   judge;  but   I    venture    to     Venablbs. 
express  my  own  doubt,  whether  the  question,   being  On  habeas 
as  to  the  admissibility,  in  point  of  law,  of  a  question  party  tdaj 
put  by  a  commissioner  to  a   comparatively   ignorant  ^S^on  wm 
party,  ignorant   of  law,  no  doubt,  and  who  may  be  illegal,  thou^ 

,  he  did  not  so 

unprovided  with   counsel   or    even  a  solicitor   at    the  object  when 

time — I  venture   to  doubt  how  far,  that  question  ap-  eommissioner. 

pearing  on  the  face  of  the  warrant,  and  it  being  not 

dear  that  the  answer  might  not  be  one  of  the  grounds 

of  the  commissioners  being  dissatisfied^  and  therefore 

the  ground  of  the   committal — whether  it  would  not 

be  a  sufficient  and  due  time  to  take  an   objection  to 

the  warrant,  on    that   ground,  on  the  habeas  corpus 

being  returned,  and  the  return  disclosing  the  illegal 

question.     I  venture,  with  very  great  deference  to  that 

learned  judge,  to  express  my  doubt — I  go  no  further — 

whether  it  would  be  competent  for  the  Court  or  the 

opposite  party  to  contend,  that  you  are  then  too  late 

with  your  objections,  for  you  ought  to  have  demurred 

to  the  question ;  because  the  warrant  in  all  particulars 

must  appear  to  have  been  supported  by  that  which  is 

set  forth  on   the  face  of  the  warrant,  and  that  if  an 

ill^al  question  be  put,  and  it  do  not  appear  upon  that 

warrant    which    answer   the  dissatisfaction    arose    on, 

and    therefore    on    what   answer    the   committal    was 

made,    non  constat  it  may  be  said  it  was  not   on   an 

answer  to  that  question  which  the  commissioners  put 

illegally,  and  which  they,  by  their  return,  as  set  forth  in 

the  warrant,  admit  to  have  been  one  of  the  questions 

put,  and  which  they  do  not  sever  from  the  rest.     It  is 

possible  this  may  be  a  misreport  of  what  fell   from 
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}8S4«        Mr.  Justice  Holroyd,  but  seeing  it  on  the  face  of  the 
report  I  could  not  pass  it  over,  (a) 
Babdwbll.         Were  I  then  only  called  on  to  decide  here  whether  or 
In  the^matter  ^^^  ^^^  warrant  be  sufficient,  I  should  have  no  doubt, 

Vekablbs.  nor  have  I  any  difficulty  in  holding,  that  the  ground  of 
the  commitment  appears  adequately  disclosed  upon  the 
face  of  the  warrant.  The  object  of  the  inquiry  is  clearly 
to  be  seen  in  the  questions ;  it  is  the  witness  having  only 
oolourably  bought  from,  but  really  received  for  the  bank- 
rupt, part  of  his  estate.  The  reason  of  the  dissatisfaction 
of  the  commissioners  with  the  answers  is  equally  apparent; 
and  the  party  could  be  at  no  loss  to  tell  what  that  was. 
He  must  have  known  that  the  commissioners  were  not 
satisfied  with  his  account  of  the  transaction,  taken  as  a 
whole ;  that  they  did  not  believe  his  account;  that  they 
considered  him  as  mis-stating  some  things,  and  keeping 
back  others ;  and  that,  judging  by  very  strong  probabi- 
lities, such  as  men  daily  and  hourly  put  their  faith  in, 
rest  their  conduct  on,  and  are  habitually  guided  by,  they 
disbelieved  the  greater  part  of  his  story,  and  all  of  it 
that  was  material  to  the  subject  of  their  investigation. 
If  the  commissioners  be  right  in  this  conclusion,  he  can 
have  no  difficulty  in  comprehending  how  he  is  "  to  sub- 
mit himself  to  them,  and  full  answer  make  to  their  satis- 
faction ; "  that  is,  if  he  have  stated  that  which  is  not 
true,  the  way  to  satisfy  the  commissioners  will  be  to  state 
that  which  is  true, — ^to  give  them  that  true  account 
which  they  are  in  quest  of.     But  it  is  also  possible  he 

(a)  See  ex  parte  Meynot,  1 747,    the  word ''  demur  "  on  these  oc- 

I  Atk,  200.  Ex  parte  Farr,  1804,  casions  has  been  supposed  to  be, 
9  Vei.  515.  Ex  parte  Nolan,  1 805,    that  the  person  under  examination 

I I  Ves,  514.  Nobes  v.  Mountain,  may  object  to  answer  the  ques- 
1822,  sBrod.  ^  Bing.  237.  D.  tion,  as  not  being  a  legal  question; 
Burroughs  3^  and  ex  parte  Isaac,  and  the  Court  will  judge  of  its 
1828,  MonL  <Sf  Mac.  23.  From  legality  on  the  return  of  the 
which  it  appears  that  the  use  of  habeas  corpus. 
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^<^y»  by  stating  other  circumstances  not  hitherto  dis-        1834^ 
dosedy  explain  some  parts  of  his  evidence  at  present  full 
of  suspicion,  and  even  show  that  the  whole  story  is  con-      Barowell. 
sistent  and  credible,  which,  at  present,  the  commissioners  raattef 

have  held  it  not  to  be.     They  will  then  be  satisfied,      Vsnables; 
though  in  another  way. 

I  believe  the  last  party  committed  and  brought  up 
on  a  habeas  corpus  since  the  act  (a)  passed,  urged 
much  the  same  argument,  on  the  impossibility  of  know- 
ing how  he  was  to  satisfy  the  commissioners,  because 
he  had  already  told  all  he  knew ;  yet,  on  his  further  ex-^ 
amination,  when  again  brought  up,  he  told  the  truth, 
and  did  satisfy  them.  I  rather  think  such  was  the  case ; 
I  have  no  very  distinct  recollection  of  it ;  but  that  is  the 
impression  on  my  mind  from  what  I  heard  at  the  time. 

The  question  would  now  arise  whether,  upon  carefully 
examining  the  evidence,  I  have  come  to  the  same  con- 
clusion with  the  commissioners,  or  am  of  opinion  that 
the  story  now  appearing  upon  the  warrant  is  such  q» 
ought  to  have  satisfied  them  ?  But  whatever  may  be  my 
opinion  upon  this  important  point, — I  have  not  perhaps 
much  concealed  it, — the  view  which  I  take  of  one  part 
of  the  proceeding  renders  it  unnecessary  that  I  should 
explicitly  state  it,  for  I  think  that  there  is  a  fact  apparent 
in  the  warrant  which  makes  it  fit  that  the  witness  should 
undergo  another  examination. 

It  appears  that  one  commissioner  alone  examined  him 
at  the  two  first  meetings,  and,  being  dissatisfied,  com- 
mitted him  provisionally  to  the  messenger.  When  I 
look  at  the  story  told  by  the  witness  in  those  two  exa- 
minations, I  have  no  doubt  whatever  that  the  learned 
commissioner  acted  correctly  in  ordering  the  provisional 
commitment,  and  was  justified  in  not  being  satisfied  with 
the  answers  given;    but  when  the  case  was  then  ad« 

(a)  1  &  2  W.  4.  c.  5Q. 

Vol.  I.  p 
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1S34.       journed  to  the  Subdivision  Court,  I  do  not  think  that 
the  Court  sufficiently  complied  with  the  provisions  of  the 

Ba'rdwell.    ACt  in  merely  taking  the  examination  of  the  single  corn- 
In  the  matter  missioner,  putting  another  question,  and  then  asking  if 

Vbnables.     the  witness  abided  by  his  former  answers,  and  abided  by 
them  without  further  explanation,  which  it  is  to  be  ob- 
served is  all  that  was  done  by  the  Subdivision  Court. 
The  course   of  the  transaction  was    this: — two  long 
examinations  taken  by  one  commissioner  proved  unsap- 
tisfactory  to  that  one  commissioner;  he  commits  provi- 
sionally to  the  messenger,  under  the  authority  of  tlie  act 
which  excludes  his  jurisdiction  to  commit  otherwise  than 
provisionally  to  the  messenger,  for  the  purpose  of  safe 
custody,  with  a  view  to  a  further  proceeding,  and  that 
proceeding  expressly  not  to  be  before  less  than  three, 
and  that  commissioner  himself  being  one  of  the  three. 
Such   being  the  provision  of  the  act,  he  pursued   it 
strictly,  and,  in  my  opinion,  most  correctly,  by  taking 
the  first  two  examinations,  and  was  rightly  dissatisfied 
with  the  result    of  those  examinations, — ^right  in  ex- 
pressing his  dissatisfaction,  and  in  committing  to  the 
custody  of  the  messenger.     But  then  the  Subdivision 
Court  being  assembled  merely  takes  by  way  of  report, 
from  the  single  commissioner,  the  examinations  which 
he  had  previously  taken  in  the  absence  of  his  colleagues, 
and  merely  reads  these  examinations  over  to  the  witness^ 
adds  one  question,  and  one  only,  and  then  asks  whe- 
ther or  not  he  abides  by  the  former  answers,  and  whether 
or  not  he  wishes  to  explain  any  of  those  former  answers. 
This  is  all  that  is  done  by  the  Subdivision  Court,  which 
immediately  says  it  is  dissatisfied,  and  proceeds  to  com- 
mit; and  upon  that  state  of  facts  the  question  arises^ 
which  in  my  opinion  is  a  very  important  question  of 
practice.    If  the  single  additional  question  had  been  such 
as,  taken  with  the  former  examination  by  which  he  in  the 
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presence  of  the  whole  Subdivision  Court  abided,  showed        1 834. 

the  whole  story  to  be  unsatisfactory — if  that  single  ques-         

tion  had  shown  a  prevarication,  a  direct  contradiction —     Bardwell. 

if  that  question  had  elicited  an  answer  unsatisfactory  to  ^"  the  matter 

all  the  preceding  questions  which  they  might  have  com-      Venables. 

pressed   into  their  single  question — if  that  had   been 

unsadsfactory,  then   the  proceeding  might  have   been 

regular ;  because,  strictly  speaking,  the  opinion  of  the 

three  commissioners  would  have  been  formed  on  what 

bad  passed  before  themselves,  and  on  that  only,  (a)    But, 

in  fact,  their  judgment  was  formed  upon  the  answers 

given  in  their  abs^ice  to  questions  put  in  their  absence ; 

and  all  they  knew  was,  that  he  acknowledged  having 

been   asked  those  questions  and   having    given   those 

answers. 

It  appears  to  me  that  the  statute  intended  to  give  the 
party  under  examination  the  security  of  three  judges 
being  present,  presiding  over  his  examination,  and 
forming  their  opinion  upon  hearing  and  seeing  him 
answer  the  questions  put.  If  it  be  only  conceivable  that 
they  might  have  come  to  a  different  conclusion,  from 
being  personally  present,  from  that  to  which  reading 
the  deposition  led  them,  it  is  enough,  provided  that 
difference  be  in  favour  of  the  party  committed.  Nothing, 
indeed,  in  the  manner  of  his  deposition,  could  be  a 
ground  for  concluding  against  him,  because  the  record 
of  his  examination  must  contain  enough  to  show  that  he 
was  deservedly  committed ;  and  if  the  written  testimony 
prove  nothing  against  him,  his  manner  of  giving  it 
personally  is  quite  immaterial.  It  is  enough  to  show 
that  a  difierence  might  exist  between  the  whole  Subdivi- 
sion Court  assisting  at  the  examination  and  one  commis* 
sioner  taking  it  in  the  absence  of  the  other  two,  who 

-      I  ■     ■  ■  ■      I  ■     I  .  I       I  I  .  ■       ^—  .     m    <  I     ■     ■    I  ;   ■ 

(a)  E*  parte  Atimnm,  3  Gl,^  J,  lOS. 
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1834.        only  hear  the  witness  acknowledge  it.     The  provision  of 

the  act  appears  to  be  intended  to  give  him  the  benefit 

BARmvEil.     of  such  a  possibility.     But  further,  if  those  two  commis- 

In  the  matter  sioners  had  been  present,  it  is  also  possible  some  further 

Venables.      questions  might  have  been  suggested  by  the  colleagues  of 

the  single  commissioner  which  would  have  drawn  forth 

answers  favourable  to  the  witness,  and  of  that  possibility 

also  the  act  seems  to  intend  to  give  him  the  advantage. 

It  is  true  the  seventh  section,  upon  which  I  think  this 
construction  ought  to  be  imposed,  does  not  explicitly 
direct  the  examination  to  be  re-commenced  by  the  Sub- 
division Court ;  it  uses  the  word  "  adjourned"  in  a  way 
that  has  probably  introduced  the  practice  of  only  con- 
tinuing the  further  examination  before  the  three,  be- 
ginning where  the  single  commissioner  had  left  off.  The 
party  is  to  be  brought  up,  according  to  the  act,  within 
three  days,  before  the  Subdivision  Court,  "  to  which 
such  examination  shall  be  adjourned."  This,  and  the 
consideration  that  in  almost  every  case  the  reading  over 
the  former  examination,  and  giving  the  party  full  oppor- 
tunity of  retracting  or  altering  or  explaining  it,  has 
probably  appeared  sufficient  to  satisfy  the  exigency  of 
the  statute,  and  to  make  the  difference  which  I  have 
pointed  out  to  appear  so  inconsiderable  as  rather  to 
seem  a  matter  of  form  than  of  substance ; — ^that  I  take  to 
have  been  the  origin  of  this  practice.  Nor  should  I, 
upon  the  other  provisions  of  the  statute,  have  been 
disposed  to  put  so  large  a  construction,  or  to  correct  any 
practice  that  might  have  grown  up,  or  rather  begun  to 
take  root,  under  a  more  liberal  interpretation  of  the  words; 
but  when  the  matter  in  question  is  the  power  of  commit- 
ment, it  behoves  us  to  enlarge  whatever  tends  to  throw 
guards  around  the  liberty  of  the  subject,  and  to  construe 
most  strictly  whatever  confers  the  authority  to  imprison^ 
That  is  the  ordinary  and  sound  rule  of  construction. 
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The  seventh   section   expressly  prohibits  one  judge         1834. 

from  committing ;  and  although  it  does  not  say  in  terms        

that  the  whole  inquiry  shall  be  conducted  by  all  who      Bardwell. 
concur  in  pronouncing  the  sentence,  yet  1  think  that,  ^"  '^®  matter 
in  soundness  of  construction,  it  must  be  held  to  mean,      Venables. 
that  they  who  alone  have   the  authority  to  make  the 
order  shall  all  join  in  the  inquiry  out  of  which    the 
order  is  to  spring,  and  not  rest  satisfied  with  taking  from 
one  of  their  number  the  report  of  an  inquiry  conducted 
by  him  before  they  were  called  in,  and  then,  as  it  were, 
adhibiting    their   authority   to   give   his  opinion   legal 
effect.     It  must  be  their  order,  as  well  as  his,  in  sub- 
stance as  well  as  in  form. 

I  consider  that  this  is  sufficient,  on  the  present  occa- 
sion, to  vitiate  the  commitment.  Undoubtedly  I  am 
empowered,  where  a  warrant  is  bad  in  point  of  form,  to 
remand,  if  on  the  merits  the  prisoner  appear  to  be  pro- 
perly committed  (a) ;  but  I  do  not  consider  this  a  defect 
of  such  a  kind  as  ought  to  be  thus  supplied ;  and  I  find, 
that  in  a  case  ex  parte  Cassidyj  2  Rose,  217,  in  which 
Lord  Eldon  having  a  doubt  passing  over  his  mind  whether 
he  had  a  right  (the  words  of  the  act  empowering  and 
requiring  to  commit  if  the  Court  shall  think  there  be 
an  error  in  form,  but  yet  that  the  party  in  substance  ap- 
peared to  be  rightly  committed,)  to  neglect  that  power 
which  was  given,  he  considered  what  the  nature  of  the 
objection  was,  and  being  of  opinion  that  it  was  a  flaw, 
but  more  important  than  could  have  been  contem- 
plated by  the  legislature  when  they  made  this  act,  his 
Lordship  discharged  the  prisoner,  although  that  was 
perhaps  more  near  a  formal  objection  than  the  objection 
I  now  take  to  the  present  commitment.  I  have,  there- 
fore, no  doubt  that  I  am  not  called  upon,  and  I  shall 

(a)  6G.4.  c.  16.  S.59. 
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1834.        not  exercise  the  power  of  keeping  the  prisoner  in  custody. 

I  shall  discharge  the  prisoner  on  this  ground  —  on  this 

Barbell,    ground  alone,  desiring  it  to  be  most  distinctly  understood 
In  the  matter  ^ji^^  j^  jg  ^^  ^his  ground,  and  on  this  ground  alone,  that 
Venables.     I  order  him  to  be  discharged. 

Mr.  Pepys  asked,  that  the  witness  might  have  all  his 
costs  out  of  the  estate. 


A  prisoner 
regularly  com- 
mitted by  a 
commissioner 
to  the  messen- 
ger, and  subse- 
quently irregu- 
larly committed 
by  the  Subdi- 
vision  Court,  is 
not,  on  a  dis- 
charge under 
habeas  corpus, 
remanded  to  the 
custody  of  the 
messenger. 


The  Lord  Chancellor: — The  prisoner  was  brought 
up  regularly  before  the  Subdivision  Court,  and  the  irre- 
gularity did  not  begin  till  the  moment  the  warrant  of 
commitment  was  made.  I  had  a  doubt  at  one  time 
whether  I  should  not  have  been  justified  in  putting  the 
matter  back  to  that  stage  in  which  I  think  all  was 
regular,  namely,  to  the  stage  of  the  commitment  by  the 
one  commissioner ;  but  on  more  carefully  looking  into 
the  act,  I  do  not  think  I  should  be  justified  in  so  doing, 
therefore  I  must  give  the  witness  the  costs  from  that  time, 
to  be  paid  by  the  assignees,  who  will  recoup  themselves 
out  of  the  estate,  which  I  understand  to  be  sufficient. 

Prisoner  discharged.  His  costs  from  the  time  of  com-^ 
mitment  by  the  Subdivision  Court,  to  be  paid  by  the 
assignees,  (a) 


L.C. 

March  19, 

1834. 

An  agreement 
for  a  lease  is  not 
annulled  by  the 
bankruptcy  of 
the  intended 


MORGAN  V.  RHODES. 

1  HIS  was  an  appeal  from  a  decree  of  the  Vice-Chan- 
cellor,  who  had  determined  that  the  bankruptcy  of  the 
lessee  exonerated  the  lessor  from  an  agreement  for  a 
lease. 

The  material  facts,  as  stated  by  the  Lord  Chancellor 
in  his  judgment,  are  as  follow : 

(a)  See  Turner  v.  HUjbert^  post. 
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Bhodes,  on  the  23d  of  Fdnruary  1822,  agreed  with 
AucUand  to  grant  him  a  lease  for  ninety-seven  years  of 
certain  premises  at  20/.  per  annum  rent,  upon  which 
Auckland  agreed  to  build  six  houses.  This  building  was, 
with  the  rent  reserved,  the  consideration  of  the  intended 
lease ;  he  agreed  to  erect,  build,  and  completely  finish 
fit  for  habitation  six  messuages  on  or  before  the  1st  of 
March  1823,  besides  other  things  immaterial  to  the 
present  question.  Auckland  sold  his  interest  in  the 
agreement  as  to  three  of  the  messuages  to  Mrs.  Morgan 
for  600/1,  and  an  improved  ground-rent ;  204/.  was  imme- 
diately paid,  and  Auckland  afterwards  became  bankrupt. 
This  suit  was  for  a  specific  performance  of  Bkode^ 
agreement  with  Auckland  to  grant  a  lease  of  these  three 
houses,  upon  Mrs.  Morgan  performing  her  part  of  the 
agreement,  and  having  an  account  of  what  was  due  to 
her.  The  Vice-Chancellor  dismissed  the  bill  on  the 
ground  of  AuckkauPs  bankruptcy,  and  this  was  an  appeal 
from  his  Honor's  decision. 

The  Solicitor  General  (a)  and  Mr.  Jacobs  for  the  appel- 
lants, cited   Crosby  v.    Tooke  (ft),  in  which  the  Lord 


1834, 

Morgan 
Rhodes. 


ia)  Sir  C.  Pepys. 

{b)  Crotby  V,  Tooke,  A  person 
named  PUmore  had  entered 
into  an  agreement  with  the 
defendant  Tooke  to  take  the 
lease  of  a  certain  farm.  Before 
the  lease  had  been  executed 
PHmore  became  insolvent,  and 
the  plaintiff  Crosby,  entered  into 
possession  of  the  farm  as  his  as- 
signee. The  defendant  proceeded 
to  eject  the  plaintifi^  who  ob- 
tained an  injunction  to  restrain 
him;  this  injunction  was  after- 
wards   dissolved   by    the    Vice- 


Chan  cellor,  on  the  ground  that 
as  PUmore  had  become  insolvent 
before  the  lease  was  executed, 
Tooke  was  absolved  from  his 
agreement. 

The  present  was  a  motion 
made  before  the  Lord  Chancellor 
by  Mr.  Pef>yt  that  the  injunction 
might  be  revived,  for  that  if 
PUmore  had  become  a  bankrupt, 
his  assignee  would  have  been 
bound  by  6  Geo.  4.  c.  16.  s.  75. 
to  perfect  the  lease  or  abandon 
the  contract;  and  that  it  never 
could  have  been  the  intention  of 
P  4 
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An  agreement 
for  a  lease  is  not 
annulled  by  the 
Insolf  ency  of 
the  intended 
leaK>r. 
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1834. 


Morgan 

V. 

Rhodes. 


Chancellor,  on  appeal,  reversed  the  judgment  of  the 
Vice- Chancellor  upon  the  same  point.  And  they  said, 
that  the  present  case  had  been  decided  by  the  Vice-> 
Chancellor,  upon  the  principle  of  his  judgment  in 
Crosby  V,  Tooke^  before  the  reversal  of  that  judgment  on 
appeal ;  and  they  cited  Powell  v.  Lloyd,  1  Yo.  §•  Jer. 
427,  which  had  been  cited  in  Crosby  v.  Tooke. 

The  LoKD  Chancellor,  after  stating  the  facts  as 
above,  proceeded  as  follows  :  — 

All  these  conditions  and  stipulations,  together  with  a 
clause  in  contemplation  of  bankruptcy,  (to  which  I  shall 
afterwards  advert  more  particularly,)  are  in  a  printed 
form  with  blanks,  being  apparently  the  form  adopted  on 
the  whole  of  the  Beauvoir  estate,  in  which  Rhodes  had 
obtained  an  interest,  the  subject  of  much  litigation  in 
this  Court ;  but  there  is  a  very  material  addition  made 
to  the  printed  contract  in  writing,  and  immediately  pre- 


the  legislature  that  the  insolvency 
of  a  person  who  had  entered  into 
an  agreement  should  absolve  the 
other  contracting  party  frojn  his 
obligations. 

Sir  E.  Sugden,  contrti,  contend* 
ed  that  this  was  a  personal  agree- 
ment with  Pitmore;  and  that 
Pitmore^s  inability  to  perform  his 
part  of  the  agreement  by  reason 
of  his  insolvency  had  absolved 
the  defendant. 

The  Lord  Chancellor  said,  that 
if  the  assignee  were  solvent,  and 
were  able  to  enter  into  the  cove- 
nants of  the  lease,  there  was  no 
law  to  deprive  him  of  the  benefit 
of  the  agreement.  An  agreement 
is  not  to  be  set  aside  by  ope- 
ration of  law.     This  was   laid 


down  in  a  case  of  WeihereU  v. 
Geering,  12  Ves,  504,  as  also  in 
Doe  S^  Mitchifuon  v.  Carter, 
8  Term.  Rep.  5,  in  which  last  case 
an  assignment  of  a  lease  by  means 
of  a  judgment  on  a  warrant  of 
attorney  was  held  to  be  no  for- 
feiture thereof,  although  there 
was  a  covenant  against  selling  or 
assigning. 

His  Lordship  discharged  the 
Vice-Chancellor's  order,  dissolv- 
ing the  injunction  upon  the  as- 
signee undertaking  to  pay  the 
rent  which  was  then  due  within 
three  weeks. — Such  is  a  note  ia 
the  Law  Journal,  New  Series, 
vol.  ii.  (Chancery),  page  85.  I 
understand  that  it  is  not  quite 
correct, — B.  M. 
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ceding  the  signature  of  the  parties  and  the  attestation 
of  the  witnesses.  It  is  that  Rhodes  agrees  to  provide  the 
bricks  for  building  the  six  messuages,  at  the  usual  prices, 
and  gives  credit  for  them  until  the  granting  of  the 
leases,  not  exceeding  three  years ;  and  further,  that  he 
will  grant  a  lease  of  each  house  when  covered  in,  and 
certified  to  be  so  by  AvcklamTs  surveyor. 

That  this  is  a  most  material  variation  of  the  contract, 
as  it  would  have  stood  upon  the  preceding  printed  por- 
tion of  the  instrument,  there  can  be  no  doubt ;  for,  first, 
it  contemplates  a  granting  of  the  lease,  not  when  the 
houses  are  finished,  or  before  the  1st  March  1823,  which 
is  twelve  months  from  the  date,  but  at  any  time  within 
three  years  from  that  date ;  and,  next,  it  obliges  Rhodes 
to  grant  the  leases  as  the  houses  are  roofed  in,  and  not 
when  the  whole  six  are  finished.  It  thus  puts  an  end 
both  to  the  finishing  in  twelve  months  as  a  condition 
precedent  to  the  demise,  if  it  could  so  have  been  con- 
strued upon  the  former  part  of  the  agreement,  and  also 
destroys  the  entirety  of  the  contract,  giving  Anchland  a 
right  to  have  his  lease  of  the  houses  severally  as  they 
were  covered  in. 

Now  the  evidence  in  the  cause  is  clear  that  the  three 
houses  for  which  a  lease  is  prayed  by  this  bill  were 
covered  in,  and  certified  to  be  so. 

The  court  below  proceeded  chiefly,  indeed  almost 
entirely,  on  the  bankruptcy  of  Auckland  determining  his 
right  to  the  lease.  The  case  of  Crosby  v,  Tooke  removes 
this  ground,  and  of  the  point  in  that  decision  I  entertain 
not  the  least  doubt,  nor  ever  did. 

But  it  is  said  there  is  a  clause  of  forfeiture  in  this 
agreement.  It  is,  however,  not  such  a  clause  as,  if 
inserted  in  the  lease  to  be  granted,  would  have  worked  a 
cesser  of  the  term.     On  the  contrary,  this  is  carefully 


1834. 


Morgan 

V, 

Rhodes. 


MOBGAN 

V, 
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1834,  avoided;  Bhodes  is  only  in  that  case  and  other  cases 
provided  for  to  enter  and  take  possession  and  sell  and 
dispose  of  the  agreement  and  all  benefit  thereof,  and  the 
Rhodes.  premises  for  the  term  agreed  to  be  demised,  subject  to 
the  rent,  and  to  receive  the  purchase  money  for  the  term 
of  agreement,  and  pay  over  the  residue  to  Auckland^  his 
executors,  administrators,  or  assigns,  after  deducting  the 
expenses  incurred  by  the  proceeding.  The  bankruptcy 
therefore,  far  from  extinguishing  the  term,  or  right  to 
have  a  term  demised,  keeps  alive  the  former  if  the 
agreement  shall  have  been  carried  into  exiecutton,  and 
the  latter,  if  it  remain  still  in  fieri.  It  is  needless  to  add 
any  observations  upon  the  fact,  not  unimportant,  that 
Rhodes,  by  the  purchase  he  afterwards  made  from  the 
assignees  under  Aucklands  commission,  is,  in  truth,  now 
to  be  considered  as  Auckland^  and  that  he  allowed  Mrs. 
Morgan  to  lay  out  her  money  on  the  premises  after  her 
supposed  forfeiture,  whether  by  the  lapse  of  time  before 
finishing  the  houses,  or  by  the  bankruptcy. 

The  decree  of  his  Honor  dismissing  the  bill  must 
therefore  be  reversed.  I  need  not  enter  at  all  into  the 
question  of  the  houses  not  having  been  built  within  the 
time  first  specified,  of  one  year ;  the  subsequent  part  of 
the  agreement  clearly  shows  that  this  was  no  condition 
precedent  to  granting  the  lease;  and  if  it  were  a 
concurrent  stipulation  it  cannot  afiect  the  right  of  the 
plaintiff  to  have  a  performance ;  it  can  only  give  Shades 
a  ground  of  action  against  her  for  not  performing  her 
part  of  the  agreement. 
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JEx    parte    RICHARD     FARDEN     and     ANNA        C.  R. 
MARIA  his  wife,  —  In  the  matter  of  WILLIAM       "^^^^ 
PETERS.  ^®^" 

Mr.  SfVANSTON  and  Mr.  Flaiher  for  the  petition  :-^  A  penon  hay- 
In  Apra  1828  the  petitioners  filed  a  biU  in  Chancery  S?Jd^w« 
against  the  bankrupt  and  others,  praying  that  the  part-  "^^  ^*®  ^^^**^- 
nership  in  the  bill  mentioned  might  be  dissolved,  and  bankrupt  with- 
for  an  account,  &c.     On  the  bearing  the  Master  of  the  ^.  ^  ]!^i^  ^ 


Rolls  referred  it  to  the  master  to  take  the  account;  and  ^^  ^  Vf 

^  filea  against  hif 

his  report,  &c.,  having  been  made,  came  on  to  be  argued,  assignees,  but 
with  exceptions,  when  the  Master  of  the  Rolls  made  a  thereunder. 
further  reference  to  the  master,  and  in  the  meantime  Ordered,  that 

a  daun  be  en- 

ordered   the  bankrupt  to  pay  606/.  and  1,4002.  into  tend  for  the 

sum. 

court* 

Before  any  further  proceedings,  viz.  in  December 
1832,  a  fiat  issued  against  the  bankrupt,  whereby  the 
suit  and  proceedings  became  defective. 

On  the  24th  of  December  1832  the  petitioners  ten- 
dered  a  proof  upon  the  foundation  of  the  master's  re- 
port, but  the  commissioners  refused  to  allow  any  claim 
to  be  made,  unless  they  proceeded  to  take  the  account, 
which  had  already  been  taken  by  the  master. 

On  the  19th  of  January  1633  the  petitioners  filed 
their  supplemental  bill  against  the  assignees  of  W.  PeierSf 
who  appeared,  and  admitted  the  facts. 

A  meeting  under  the  fiat  was  advertised  for  a  final 
dividend,  and  the  petitioners  were  apprehensive  that 
the  whole  of  the  bankrupt's  estate  would  be  then 
divided. 

The  debts  proved  under  the  fiat  did  not  exceed 
300/. 

The  petition  prayed  that  a  claim  might  be  entered 
for  6062.  and  1,400/.^  without  prejudice  to  the  right  of 


Petebs. 
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1833.        proceeding  in  the  suit,  and  that  the  assignees  might  be 

ordered,  out  of  the  assets  in  their  hands,  to  pay  into  the 

Fabden       Bank,  to  the  credit  of  the  accountant  general,  to  the 

and  another,    account  of  this  petition,  a  sum  sufficient  to  pay  a  divi- 
In  the  matter  o  %  . 

of  dend  on  the  sum  of  606/.  and  1,400/.,  rateably  with  the 

other  creditors  who  had  proved ;  and  that  any  future 

dividend  might  be  declared  upon  the  said  claim ;  and 

that  the  costs  of  and  incidental  to  the  petition  might  be 

paid  out  of  the  bankrupt's  estate. 

Ordered  as  prayed.  Costs  of  this  application  to  be 
costs  in  the  cause  in  the  Court  of  Chancery.  This 
order  to  be  entered  with  the  registrar  of  the  Court  of 
Chancery,  if  that  court  pleases. 


C.  R.        Ex  parte  HANCOCK,— In  the  matter  of  GILBURD. 
Dec.  17, 

A  party  having  1  HIS  was  the  petition  of  Charles  Hancock  and  Mary 
been  ordered  to  j^j^  HancocL  infants,  bv  William  Hancock,  their  next 

pay  money  into  *' 

court,  became     friend,  for  leave  to  enter  a  claim. 

outhavingdoDe       Jokn  Gtlburdf  deceased,  after  leaving  all  his  property 

so;  asuppli-      ^  |,jg  ^jfg  {q^  jjf^  (who  was  sincc  deceased),  devised  the 

mental  bill  was  ^  ' 

filed  ogainst  his  same  to  his  SOUS,  fVilliam  Gilburd  and  the  petitioner 
^^a!d  not^  Charles  Hancock^  their  heirs,  &c.,  in  trust  to  sell,  and 
jPP^®^-  ^^'  divide  the  proceeds  amongst  his  children.  All  his 
claim  be  en-       daughters  had  died  but  the  petitioner  Mary  Ann^  who 

had  married  Charles  Hancock. 

In  August  1832  the  petitioners,  by  their  next  friend* 

exhibited  their  bill  in  Chancery  against  William  Gilburd 

and  others,  to  establish  the  will. 

In  January  1833  it  being  admitted  by  the  answer,  that 

William  Gilburd  had  a  sum  in  his  hands,  it  was  ordered. 


sum. 
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that  he  should  pay  596/.  128.  into  the  Bank,  to  the         1833. 

account  of  the  plaintiffs.     To   enforce   this  order  an        

attachment  issued,  but  he  was  not  taken  thereunder.  Hancock^ 
In  June  1833,  on  the  hearing,  the  Master  of  the  Rolls  '°  '^®  matter 
established  the  will;  when  the  usual  reference  to  tlie  Gilburd. 
master  to  take  the  account  was  made,  and  William 
Gilburd  again  ordered  to  pay  596/.  125.  into  court. 
On  the  4th  of  August  1833  a  fiat  issued  against  fVilliam 
Gilburd^  whereby  the  suit  became  defective;  and  the 
petitioners,  in  November  1833,  filed  a  supplemental  bill, 
making  the  assignees  parties,  and  praying  that  a  suffi- 
cient sum  might  be  set  apart  out  of  the  bankrupt's 
estate  to  answer  what  should  appear  due  from  the  bank- 
rupt's estate  on  taking  the  accounts  directed  by  the 
decree.  The  assignees  had  not  yet  appeared  to  the 
supplemental  bill,  or  put  in  their  answer  thereto.  A 
dividend  meeting  under  the  fiat  was  advertised  for  the 
1st  of  February  1834,  and  the  petitioners  were  appre- 
hensive that  the  whole  of  the  estate  would  be  then 
divided. 

The  petition  prayed  that  a  claim  might  be  entered  for 
596/.  12^.,  without  prejudice  to  their  right  to  proceed 
with  the  suit,  and  that  the  assignees  might  be  ordered 
to  pay  into  the  Bank  of  England,  to  the  credit  of  the 
accountant  general,  in  trust  in  the  original  cause  or  in 
the  matter  of  this  petition,  a  sum  sufficient  to  pay  the 
dividend ;  and  that  the  assignees  might  be  ordered  to  set 
apart  a  sufficient  sum  to  answer  such  further  demands, 
upon  taking  the  accounts  directed  by  the  decree,  as  should 
appear  due  from  the  bankrupt  to  the  petitioners. 

Mr.  Swanston,  for  the  petition,  stated  that  a  similar 
order  had  been  made  in  ex  parte  Farden  (a) ;  and  he 

(a)  Anie^  page  219. 
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1883.        asked  that  the  costs  of  this  petition  might  be  ordered  to 
be  costs  of  the  suit  in  equity^  as  was  done  in  ex  parte 
Hancock.      Fctrderh  the  petitioner  being  compelled  to  apply  to  diis 
In  the^a..tter  Court  th«,ugh  the  de&olt  of  the  bankrupt. 

GlLBU&D. 

Per  Curiam :  —  It  is  a  settled  rule,  that  when  a  party 
comes  here  for  a  favour  he  must  always  pay  his  own 
costs,  and  generally  those  of  other  parties  in  addition. 
In  ex  parte  Farden  it  must  have  been  agreed  between 
the  parties  that  the  costs  of  the  petition  should  be  costs 
of  the  suit  in  equity. 

Mr.  Bethell  for  the  assignees. 

Ordered,  that  a  claim  for  the  595/.  12«.  be  entered 
on  behalf  of  the  petitioners,  and  that  a  dividend  on  that 
sum  be  paid  into  the  Court  of  Chancery,  and  invested 
in  the  name  of  the  accountant  general  to  the  credit  of 
the  suit  generally.  This  order  to  be  entered  with  the 
registrar  of  that  court,  if  it  shall  think  fit.  Each  party 
to  pay  their  own  costs. 


C.  R.  Ex  parte  FULLER  and  another,  assignees.  —  In  the 

J^'  14,  matter  of  FULLER. 
1833. 

Iftwo  proofs  be  ThOMAS  FULLER  senior,  Thomas  Fuller  junior, 

made  on  a  joint  _    ttt*-!!*          -n  »»                                              ▼      '■^-kA^   rm 

andseTerai  and  William  FullcTy  Were  partners.     In  1825  Immuu 

^olle^iSf  -Fttffer  senior  and  Thomas  Fuller  junior  gave  their  joint 

estates,  a  sub-  and  several  bond  for  1,803/.  to  Markwick.     In  April 

sequent  consoli- 
dation of  the  1832  a  fiat  issued  against  the  three  Fullers.     Markwick 

Sfe!t  thTdoiT  proved  against  the  separate  estates  of  Thomas  Fuller 

ble  proof.  Costs 

giren  out  of  the  Estate,  because  the  commissioners  held  the  case  doubtfhK 
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senior  and  Thomas  Fuller  the  younger  for  1^803/.  on        1833. 

the-^^bond.  Ex  parte 

The  accounts  being  extremely  confiised,  an  order  was       Fuller 
made  to  consolidate  the  joint  with  the  several  separate  i^  ^^  matter 
estates.  „  ^^ 

FULLBB. 

At  the  subsequent  dividend  meeting  Markwick  claimed 
to  be  paid  two  dividends  on  his  double  proof,  whereon 
the  petitioners  applied  to  the  commissioners  to  expunge 
one  of  the  proofs,  on  the  ground  of  the  consolidation  ; 
but  the  commissioners,  thinking  it  a  case  of  doubt,  did 
not  feel  themselves  authorized  to  expunge  either  proof, 
and  entered  their  reasons  on  the  proceedings  in  the 
form  of  a  certificate,  which,  after  stating  the  facts  of  the 
case,  concluded  as  follows  :  —  ^*  The  commissioners  are 
of  opinion^  that  at  all  events  the  case  presents  such  a 
d^ree  of  doubt  and  difficulty,  in  point  of  law,  as  would 
render  it  improper  to  proceed  to  strike  out  or  reduce 
a  debt  already  admitted  to  proof;  but  that  it  should 
rather  be  left  to  an  appeal  to  the  Court,  from  the  as- 
signees, if  they  think  proper ;  and  therefore  we  declined 
proceeding  farther  upon  the  application." 

This  was  a  petition  praying  to  expunge  the  first  proof, 
with  costs. 

Mr.  Koe  for  the  petition :  — 

If  the  estates  had  not  been  consolidated,  Markwick^ 
as  the  joint  and  separate  creditor,  would  have  been 
entitled  to  have  proved  the  bond,  either  against  the 
joint  estate  of  the  two,  or  against  the  separate  estate  of 
each ;  but  he  must  have  elected  against  which  he  would 
prove,  and  could  not  have  proved  against  the  joint  estate 
of  the  two,  and  the  separate  estate  of  each.  Ex  parte 
Bevaut  9  Ves.  22By  and  10  Ves.  107,  on  appeal.  Ex 
parte  HuAand^  5  Mad^  421. 


Fuller. 
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1833.  But  after  the  order  made  for  the  consolidation  of  the 

'  two  estates  he  is  no  longer  entitled  to  that  election ;  for, 

Fuu!^       ^^  effect^  the  separate  estates  of  each  being  brought  into 

and  another,   q^^  fund,  he  has  the  same  benefit  by  one  proof  as  he 
In  the  matter  .  . 

of  would  have  had  if  the  estates  had  been  kept  distinct, 

and  he  had  proved  against  each  estate. 

The  plurality  of  proo&  supposes  a  plurality  of  estates : 
only  one  sum  is  secured  by  the  bond ;  and  though  bj 
virtue  thereof  that  one  sum  is  a  charge  on  two  estates, 
yet  when  those  estates  become  consolidated,  as  there  is 
but  one  estate,  there  is  no  more  reason  for  doubling 
the  proof,  than  the  sum  itself. 

The  effect  of  the  order  for  consolidation  has  been,  to 
convert  the  several  separate  estates  into  one  joint  fund. 
Such  order  was  merely  intended  to  furnish  a  more  con- 
venient mode  of  distributing  the  estates,  and  was  not 
intended  to  place  the  petitioner  in  a  better  situation 
than  he  would  have  been  in  without  the  order. 

Mr.  Swanston^  for  the  respondent,  was  stopped  by  the 
Court. 

The  Chief  Judge  :  —  An  order  for  consolidation 
furnishes  a  more  convenient  mode  of  administering 
assets,  and  has  no  effect  whatever  upon  proofs  al- 
ready made.  It  does  not  follow  that  the  creditor  will 
obtain  a  larger  sum  on  his  two  proofs  than  he  would 
without  consolidation,  as  there  may  be  so  many  joint 
creditors  as  to  place  him  in  a  worse  situation,  lliere 
is  no  ground  for  this  petition  to  expunge.  As  the 
commissioners  doubted,  both  parties  may  take  their 
costs  out  of  the  estate. 

Sir  John  Cross :  —  This  creditor,  before  consolidation, 
established  clear  rights  of  proof,  which  have  not  been 
affected  by  any  thing  done  subsequently. 
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Sir  George  Base:  —  The  estates  were  so  confused        18S3. 

that  it  could  not  be  ascertained  which  was  joint  and        — 

which  was  separate.     To  avoid  litigation  the  order  for       FuJ^ee 

oonsolidation  was  made;  but  that  does  not  deprive  the     and  another. 
J,         ^,  .      .  ,  '^  In  the  matter 

creditor  of  his  rights.  of 

Fuller. 

Petition  dismissed.     Costs  of  both  parties  out  of  the 
estate* 


Ex  parte  TULL.  —  In  the  matter  of  DAVIS.  C.  R. 

Dec.  18, 

When  this  petition  was  cdled  on,  the  petitioners        ^®^^* 

1.^       ^  It  seems  that 

did  not  appear.  ^  p„ty  may 

depose  vivA  voce 
to  having  been 

Mr.  Montagu^  for  the  respondent,  asked  that  it  might  served. 
be  dismissed  with  costs.  He  stated  that  the  respondent 
had  not  made  an  affidavit  of  having  been  served,  but  as 
he  was  in  Court,  probably  he  might  be  allowed  to 
make  the  affidavit  insUmUr^  or  be  sworn  to  the  fact 
viikl  voce. 

The  Court  intimated  an  opinion  that  either  course 
might  be  pursued,  (a)  The  petition  however  stood  over 
bn  other  grounds. 


(fi)  Hitherto  the  rule  has  been  the  Court  on  the  day  when  the 

understood  to  be,  that,  to  entitle  petition  was  called  on.  Ex  parte 

a  party  to  costs,  when  the  other  Astill^  Bucky  596,  and  ex  parte 

side  did  not  appear,  an  office  Nbrfhy  Buck,  396,  s.  4.    Madd, 

copy  of  the  afiBdavit  of  service,  595.  See  ex  parte  Paimerf  1  Dea. 

or  of  having  been  served,  must  S^  Ch.  490. 
be  produced  before  the  rising  of 

Vol.  I.  2 
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Ex  parte  KEYS  and  others. —  In  the  matter  of  WIL- 

L-  C.  LIAM  TERRY  and  JOHN  TERRY. 

March  22,    _ 

1834.  1  HIS  was  a  petition  of  appeal  by  the  assignees  and  the 

In  cases  of  su-  solicitor  to  the  commission,  stating  the  following  facts : 
great  seal  has  a        In  September  1829  a  commission  issued  against  the 

"'^wer^ind     n-  bankrupts,  and  the  petitioners  were  chosen  assignees, 
dent  of  that  on        In   November  1829   Ann  Harwoody  a  creditor  for 

If,  on  a  petition  about  100/.  only,  presented  a  petition  to  the  Lord  Chan- 

the*^rd*Chan-  cellor,  Stating  that  the  commission  was  concerted,  and 

cellor  order  a  pravinff  that  it  might  be  superseded. 

trial,  which  >s  -1,  .  .  .  ,    ,         .  ,  i  .  i    . 

in  favour  of  the  This  petition  Stated  the  circumstances  by  which  it  was 
Court^oT^  *  alleged  the  concert  was  proved,  and  alleged  that  these 
view  cannot        circumstances  were  admitted  by  the  petitioning  creditor 

supersede  on  a  <f  m^  o 

petition  for  to  Hardy^  the  solicitor  to  Ann  Harwood,  as  well  as  to 
croS  petition  Other  persons.  In  support  of  tliis  petition,  affidavits  were 
for  a  new  trial,   flj^j  ^y  One  Charles  Hicks,  and  also  by  Hardy,  and 

brought  on  by  •'  ,  ^  ^^ 

way  of  further    Edwcord  Webb  junior,  and  by  other  persons, 
iree  ions.  rpj^^  petition  was  heard  before  the  Vice- Chancellor,  in 

January  1830,  when  his  Honor  declined  to  decide  on  the 
evidence  contained  in  the  affidavits,  and  made  an  order, 
reciting  that,  upon  hearing  the  said  petition,  and  tlie 
affidavits  filed  in  support  thereof  and  in  opposition  there- 
to, and  what  was  alleged  by  Mr.  Bose  (a)  and  Mr.  Monr- 
iagu,  the  counsel  for  the  several  respondents  thereto,  it 
was  ordered  that  the  said  parties  should  proceed  to  a 
trial  at  law  on  the  following  issue ;  viz.  whether  the  com- 
mission issued  against  the  bankrupts  were  a  commission 
concerted  between  the  petitioning  creditor  with  the 
bankrupts  or  either  of  them  ?  In  which  issue  Ann  Har^ 
wood  was  to  be  the  plaintiff,  and  the  assignees  defen- 
dants; and  that  either  party,  as  well  plaintiff  as  de- 
fendant, should  be  at  liberty  to  examine  the  bankrupts 
at  the  trial  of  the  said  issue,  and  also  all  or  any  of  the 

(<i)  Now  Sir  George  Rose, 
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other  persons  whose  affidavits  had  been  filed.    And  his        1834. 
Honor  reserved  all  further  directions  and  costs  till  after      _ 

Ex  parte 

the  trial;  and  any  of  the  parties  were  to  be  at  liberty  to         Keys 

apply  to  the  Coort.  Io"tt.«er 

Hiis  issue  came  on  for  trial  at  Taunton,  on  the  6th  of  of 

April  1830,  before  Mr.  Justice  Bosanquei;  when,  in  sup-  ^^  another, 
port  of  the  plaintiff's  case,  Mr.  Ershine  (a)  called  Charles 
JBickSj  and  proposed  to  examine  him  as  to  a  certain 
verbal  admission  alleged  to  have  been  made  by  one  of 
the  bankrupts  after  the  issuing  the  commission,  but 
which  Mr.  Justice  Boscaiquet  refused  to  receive  in  evi* 
deoce;  whereon  Mr.  ErsUne  elected  to  be  nonsuited. 

On  the  22d  of  April  Ann  Bearwood  presented  another 
petition  to  the  Lord  Chancellor,  stating  the  former  pro- 
ceedings, and  praying  that  the  assignees  might  be  re- 
strained from  entering  up  judgment  on  the  nonsuit,  and 
that  there  might  be  a  new  trial.  This  petition  was  heard 
before  the  Vice- Chancellor  in  June  1830,  and  dismissed 
with  costs. 

Against  this  decision  Ann  Hartvood  presented  a  peti- 
tion of  appeal  to  the  Lord  Chancellor,  which  was  argued 
on  the  23d  and  24th  of  August  1831,  and  the  Judge's 
notes  at  the  trial  read ;  and  his  Lordship  ordered,  that,  on 
the  solicitor  to  Ann  Hamoood  giving  to  the  assignees  hb 
undertaking  to  be  personally  responsible  to  the  assignees 
for  the  costs  of  the  former  trial  and  that  application,  a  new 
trial  of  the  issue  directed  by  the  Vice-Chancellor  should 
be  had;  and  that  so  much  of  the  Vice-Chancellor's  order 
as  directed  that  the  bankrupts  should  be  examined 
should  be  varied,  by  directing,  in  lieu  thereof^  that  the 
defendants  should  call  the  bankrupts  on  the  trial,  and 
should  examine  them  on  such  trial,  as  also  Bichard 
Elsee  the  solicitor :    and  his  Lordship  confirmed  the 

(^)  Now  Chief  Judge  of  the  Court  of  Review* 

22 
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.1834.        order  of  the  Vice-Chancellor  in  all  other  respects,  and 
reserved  all  costs,  and  gave  liberty  to  either  party  to 

Es  parte 
Kbys  apply- 

In^Ae^mSer       "^^  "®^  ^*^  ^^  ^^  ^^  Somerset,  in  August  1882, 
of  before  Mr.  Justice  Pattisany  when  a  verdict  was  given 

and  another.  ^^^  the  defendants  (the  assignees),  the  jury  expressing 
themselves  satisfied  that  the  commission  was  not  con- 
certed ;  and  Mr.  Justice  Pattiwm  stating  that  he  perfectly 
agreed  with  the  jury.  On  this  trial  Charles  Hicks  was 
in  court,  but  was  not  called  as  a  wioiess.  The  petitioning 
creditor  was  called,  but  his  evidence  being  as  to  conver- 
sations by  him  after  issuing  the  commission,  the  counsel 
iCbr  the  assignees  objected  that  it  could  not  be  received 
in  evidence  under  the  form  of  the  issue,  .and.  it. was 
rejected  by  Mr.  Justice  Paitisan. 

No  further  proceedings  being  taken  by  ^n  Haruxx^ 
the  assignees  presented  a  petition  to  the  Court  of  Review, 
stating  the  above  facts,  and  the  undertaking  to  pay  the 
costs,  and  praying  that  Ann  Hanvood  and  her  solicitor 
might  be  ordered  to  pay  the  assignees  their  costs.  This 
petition  came  on  to  be  heard  on  the  22d  of  February 
1833.  On  being  opened,  the  Chief  Judge  inqoired 
whether  Charles  Hicks  had  been  examined  at  the  last 
trial,  and  being  informed  that  he  had  not  been  called, 
was  pleased  to  state  that  he  knew  all  the  facts  of  the 
case^  and  that,  in  his  opinion,  justice  could  not  be  done 
unless  the  evidence  of  Charles  Hicks  were  adduced. 
Whereon  the  counsel  for  Ann  Harwood  requested  that 
the  petition  then  before  the  Court  might  stand  over,  to 
enable  her  to  present  a  petition  for  a  new  trial  of  the 
said  issue*  On  which  the  counsel  for  the  assignees 
objected,  that  Ann  Harwood  might  have  called  Charles 
Hicksy  who  was  in  court  at  the  :trial,  but  •  had  not 
thought  fit  to  do  so.  The  Court  ordered  the  petition 
to  stand  over. 
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Ann  Harwood  then  presented  a  petition  to  the  Court        1834. 

of  Review  stating  all  the  above  facts,  and  praying  a  new        — 

trial,  and  that  the  record  of  the  issue  might  be  so  varied  x^y^  ^ 

that  the  intent  of  the  Court  of  Review  to  ascertain  all  _  ^"^  othert. 
,      ^  -  1  1       1  n        1  111  In  the  matter 

the  facts  might  not  be  defeated ;  and  that  thereon  the  of 

bankrupts,  the  petitioning  creditor,  and  Charles  Hicks     ^J^^^^l,  - 
might  be  examined. 

The  two  last-mentioned  petitions  were  heard  before 
the  Court  of  Review  on  the  17th  of  April,  and  several  ^ 
following  days ;  the  notes  of  Mr.  Justice  PaUisonj  and 
the  short-hand '^writer's  notes  of  the  evidence  on  both 
trials,  were,  by  consent,  put  in  and  read.    The  Court  post- 
poned their  judgment  till  the  1st  of  July  1833.  Sir  George 
Bose  went  fully  through  the  affidavits  filed  in  support  of 
the  original  petition  (of  November  1829),  and  particularly 
an  affidavit  by  Hardy^  as  to  a  statement  made  by  the 
petitioning  creditor  to  him  after  the  issuing  the  commis* 
sion ;  and  also  the  affidavits  of  Charks  Hicks  and  Edward 
Webb  janior,  as  to  circumstances  therein  deposed  to,  and 
stated  to  have  occurred  subsequent  to  the  issuing  the  com- 
mission ;  and  his  Honor  declared  that  no  new  trial  or 
further  inquiry  was  necessary,  but  that  the  commission 
ought  to  be  superseded.     His  Honor,  Sir  John  Cross^ 
was  of  opinion  that  the  Court  ought  to  concur  with  the 
finding  of  the  jury,  and  that  the  last  petition  of  Ann 
Harwood  ought  to  be  dismissed  with  costs.     His  Honor, 
the   Chief  Judge,    concurred  with   Sir   George  Bose. 
Whereon  it  was  ordered,  that  the  commission  be  super- 
seded, and  that  the  costs  of  and  incidental  to  such 
supersedeas  be  paid  by  the  bankrupts  and  the  solicitor 
to  the  commission. 

Against  this  decision  the  assignees  and  the  solicitor 
presented  a  petition  to  the  Lord  Chancellor,  stating  the 
above  facts,  and  further  stating,  that  the  petitioners 
were  aggrieved  by  the  order ;  that,  under  the  circum- 

S3 
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18S4.       stances  of  the  Vice-Chancetlor  and  the  Lord  Chancellor 

'        having  refused  to  decide  on  the  said  petition  without  an 

^Kkys'*  issue,  the  Court  of  Review  had  no  jurisdiction  thus  to 
and  others,  supersede ;  and  that  the  petitioners  were  also  aggrievedt 
\{  ^  because  in  making  such  order  their  Honors  relied  on  the 
Tebbt  affidavits  filed  by  Ann  Harwood  in  support  of  the  original 
petition,  and  admitted  the  depositions  thereby  made  of 
alleged  facts  and  circumstances,  which,  inasmuch  as  the 
same  were  therein  stated  to  have  occurred  after  the  issu- 
ing the  commission,  ought  not  to  have  been  admitted  in 
evidence  for  the  purpose  of  superseding  the  commission ; 
and,  in  particular,  because  their  Honors  relied  on  the 
affidavit  of  Charles  Hicks,  notwithstanding  that  Ann 
Harwood  had  abstained  from  calling  the  said  C^arks 
Hicks  as  a  witness  at  the  trial  of  the  issue ;  that  inas* 
much  as  the  Court  of  Review  had  no  jurisdiction  to 
make  such  order,  the  petitionee  had  been  advised  and 
submitted  that  the  same  ought  to  be  appealed  unto  and 
heard  before  the  Lord  Chancellor  on  a  petition  of  appeal^ 
and  not  on  a  special  case. 

The  prayer  of  the  petition  was  as  follows : 
That  your  Lordship  will  order  and  direct  that  your 
petitioners  may  be  at  liberty  to  present  their  petition  of 
appeal  to  your  Lordship  from  the  said  order  of  the  said 
Court  of  Review,  dated  the  1st  of  July  1833;  and  that 
your  Lordship  will  be  pleased  to  receive  and  answer,  and 
be  pleased  to  direct  that  your  petitioners  may  be  at  liberty 
to  serve  this  their  present  petition  on  the  said  Ann 
Hartvoody  and  all  other  necessary  parties,  as  a  petition 
of  appeal  from  the  said  last-mentioned  order ;  and  thai 
thereupon  all  matters  aforesaid  may  be  reheard  and  re-* 
viewed  by  your  Lx)rdship ;  and  that  the  said  order  made 
by  the  said  Court  of  Review  may  be  reversed ;  and  that 
the  prayer  of  the  said  petition  presented  by  your  peti- 
tioners on  the  29th  of  January  1833  may  be  granted; 
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and  that  the  petition  presented  by  the  said  Ann  Harwood        1884. 

to  the  said  Court  of  Review  on  the  5th  of  March  1833        — — 

may  be  dismissed  with  costs ;  and  that  your  Lordship         Keys 

will  be  pleased  to  declare  that  the  said  commission  ousht  ,  *"  ^  ^'^®"' 
^  ®       In  the  matter 

to  be  proceeded  with  ;  and  that  a  writ  of  procedendo  do  of 

issue;  and  that  your  petitioners  may  be  at  liberty  to   ,nd  anotlier. 
fake  all  their  costs  of  this  application,  and  occasioned  by 
the  order  of  the  said  Court  of  Review,  out  of  the  estate, 
&c. 

The  SolicUor  General^  Mr.  Knight,  Mr.  N.  Ellison, 
Mr.  BdheUy  and  Mr.  Bacon,  for  different  appellants. 

Mr.  Swangton  and  Mr.  l^mtagu,  for  the  respondents, 
objected,  that  this  being  a  question  of  fact,  viz.  whether 
or  not  the  commission  were  concerted  ?  was  not  the  sub- 
ject of  an  appeal;  which,  by  the  1&2W.4.  c.56.  s.3.(a), 
could  only  be  on  a  matter  of  law  or  equity,  or  as  to  the 
refusal  or  rejection  of  evidence,  ex  parte  Hinton,  2  Deo. 
^  Ch.  40T. 

Lord  Chancellor  : — How  comes  this  matter  to  be 
brought  before  me  on  petition,  instead  of  special  case  ? 

'The SolicUor  General: — In  pursuance  of  your  Lord- 
ship's order. 

Mr.  Swanstan  and  Mr.  Monlofu  /—That  order  was 
obtained  esc  parte. 


(fl)  That  all  such  matters  to  be  equity,  or  on  the  refusal  of  ad- 
heard  and  determined  in  the  said  mission  of  evidence  only ;  and  in 
Court  ofRevicw  shall  be  brought  all  cases  of  appeal  to  the  Lord 
on  by  way  of  petition,  motion,  Chancellor  by  virtue  of  this  Act 
or  special  case,  accordibg  to  the  such  appeal  shall  be  on  a  special 
rules  and  r^ulations  to  be  esta-  case,  and  in  no  other  mode  what- 
blished  as  herein-after  provided,  soever,  except  the  Lord  Chan- 
subject  to  an  appeal  to  the  Lord  cellor  shall  in  any  case  othei^wisc 
Chancellor  on  matters  of  law  and  direct. 

2  4 
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1834.  Mr.  Vizard  (a)  here  read  the  foUowing  minute  from 

the  Minute  Book : — 

Keys'^  "  Mr.  Vizard^  being  in  court  when  the  order  was  made 

and  others-     ^  ^^  down  this  matter  for  hearing  on  petition  instead  of 
In  the  matter  ^  ,,-,,..  i 

of  special  case^  made  the  following  mmute  on  the  petition, 

an  Ja^ther.  *°^  ^^^  ^^  ^^^  ^  counsel :— *  Mr.  Vizard  (being  in 
court)  did  not  hear  the  Lord  Chancellor's  attention 
called  to  the  fact,  that  this  was  an  appeal  without  a 
special  case ;  and  his  Lordship  has  desired  that  no  appeal 
be  answered  without  a  special  case,  unless  special  cir- 
cumstances are  stated  to  him ;'  whereon  Sir  Edward 
Sudgen  mentioned  the  matter  again  to  the  Lord  Chan- 
cellor, referring  to  the  above  indorsement,  and  stated 
circumstances  that  induced  the  Lord  Chancellor  to  hear, 
the  matter  on  petition." 

Lord  Chancellor  : 

That  alters  the  case :  but  it  is  not  to  be  understood 
that  an  appeal  can  be  heard  on  petition  instead  of 
special  case,  unless  attended  with  very  special  circum- 
stances. The  Act  does  not  point  out  any  circumstances 
by  which  the  Lord  Chancellor  is  enabled  to  guide  his 
discretion  in  exercising  his  jurisdiction  when  he  is  asked 
to  hear  an  appeal  otherwise  than  on  a  special  case.  The 
difficulty  in  which  this  places  both  the  court  and  the 
parties  is  evident  from  what  has  just  occurred ;  for  the 
parties  coming  here  on  petition  have  been  arrested  in 
limine^  and  compelled  to  argue  the  question,  whether  or 
not,  in  fact,  I  did  allow  the  hearing  to  be  brought  on 
by  petition. 

As  concerns  the  case  now  before  me,  I  might,  if  I  saw 
it  expedient,  even  now  refuse  to  hear  the  appeal  on  peti- 
tion, on  the  ground  that  the  order  improvide  emananii. 

-r  I  ■  -^^— — ^— 

(a)  The  Lord  Chancellor's  secretary  of  bankrupts. 
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The  SoUcitar  GenercU : — The  order  to  hear  on  petition        1834, 

having  been  r^ularly  obtained,  the  formal  method  of        — 

proceeding,  if  the  other  side  objected,  would  have  been         Kbts  ^ 

to  move,  on  notice,  to  quash  the  order  for  a  hearing  on  _  ""^  othew. 

.  .  In  the  matter 

petition.  of 

Terrt 
Mr.  Swanston  and  Mr.  Montagu  .• —  and  another. 

This  appeal  being  on  matter  of  fact,  and  brought 
before  the  Court  in  an  irregular  form,  the  Court  ought 
at  once  to  refuse  the  hearing  without  imposing  on  the 
respondents  the  necessity  of  moving  to  rescind  the  order. 

That  the  Lord  Chancellor  has  power  to  hear  any 
appeal  in  bankruptcy  on  petition  is  not  denied;  the 
obscurity  which  existed  was  how  the  Lord  Chancellor's 
opinion  was  to  be  formed  and  regulated  as  to  the  pro- 
priety of  hearing  on  petition  ? 

That  was  cleared  np  by  ex  parte  HmUm^  2  Dea.  tf  Ch. 
407.  This  order,  however,  was  made  ex  parte^  and  the 
regular  course  was  to  give  notice. 

Lord  Chancellor: — 

As  to  the  objection  to  the  form  in  which  this  case  is 
brought  before  me,  I  am  of  opinion  that  it  is  now  too 
late  to  take  any  objection;  not  because  the  order  is 
made,  all  ex  parte  orders  being  periculo  petentis.  My 
reason  for  deciding  that  the  respondents  are  too  late 
in  objecting,  is,  that  they  were  on  the  9th  of  November 
served  with  the  order  of  this  court  for  the  hearing  of 
this  case  on  petition ;  and  if  they  had  any  objection  to 
that  course  of  proceeding,  they  ought  to  have  moved 
to  discharge  that  order. 

It  appears  to  me  that  for .  the  future  it  will  be  expe-  The  order  to 
dient  to  settle  the  practice  on  such  occasions  as  follows :    on^etkl^b 

Let  the  appellant  apply  ex  parte  to  have  the  matter  **  ^'^'^« 
lieard  on  petition,  and  let  the  respondent  subsequently 
move  to  set  the  order  aside,  if  improperly  obtained.    This 
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I8d4»        <k)arse  will  often  prevent  the  necessity  of  going  twice 

through  the  same  case. 

Kry8  Concerning  the  other  point,  viz.  that  this  is  a  matter 

■"?  **'^^"-     of  fact,  and  not  of  law  or  equitv  or  of  evidence,  the  Act 
Ih  Uic  matter  ...  ,   " 

of  is  imperative.    The  words  ^^  in  such  other  way  as  to  the 

and  another  ^^^  Chancellor  may  seem  meet,"  are  not  added  in  order 
to  enable  this  Court  to  hear  any  matter  merely  of  fact  on 
petition,  but  because  it  may  occasionally  occur  that  there 
may  be  such  an  involution  of  law  and  fact  as  to  render 
it  impossible  to  sever  them.  Such  cases  this  Court  will 
hear  on  petition.  The  question  here  is,  whether  this  be 
a  question  of  law  or  of  fact  ?  In  order  to  come  to  a 
satisfactory  decision  on  that  question,  I  am  obliged  to 
bear  this  petition  through. 

.  The  SolicUor  General,  Mr.  Knighi,  Mr.  2^.  EUiscm, 
Mr.  Bethell^  and  Mr.  Bacon,  for  the  appellants  :— 

1st.  The  Court  of  Review  has  disregarded  an  order 
made  by  the  Vice-Chancellor,  one  confirming  it  made  by 
the  Lord  Chancellor,  and  has  treated  them  as  nullities. 

2dly.  That  Court  superseded  without  any  application 
being  made  to  it  so  to  do. 

3dly.  Such  supersedeas  was  contrary  to  the  Act  of 
Parliament. 

1st.  The  Court  of  Review  passed  over  an  order  made 
by  the  Vice-Chancellor,  one  confirming  it  made  by  the 
Lord  Chancellor,  and  treated  them  as  nullities. 

The  question  is,  whether  the  Court  of  Review  be  to 
net  as  a  court  of  appeal  from  the  orders  oS  the  Lcnrd 
Chancellor  ?  Twice  this  Court  decided  that  the  only 
question  was  as  to  concert,  and  that  the  question  should 
be  tried  by  a  jury ;  and  that  the  point  could  not  be  de- 
cided on  affidavits.  These  two  decisions  of  the  Vice- 
Chancellor  and  of  the  Lord  Chancellor  the  Court  of 
Review  has  treated  as  nullities.    Under  the  issue  directed 

13 
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in  this  case  the  Court  of  Review  would  do  no  more  than         ld34. 

proceed  to  adjudge  the  matter  of  the  case  on  the  matters        ^ 

included  in  the  issue,  and  could  not  make  an  order  on  a         K^ys 

irround  not  touched  by  the  verdict.  ,  ""^  other*. 

^  "^  In  the  matter 

2dly.  The  Court  of  Review  on  a  petition  by  one  of 

petitioner  refused  the  application,  and  superseded  the    ^^  aaathfch 
commission  on  a  petition  which  did  not  ask  or  expect  a 
supersedeas. 

On  this  there  is  no  necessity  to  make  any  observati(Mis» 
The  petitions  before  the  Court  of  Review  were,  one  by 
the  assignees  praying  the  costs  of  the  anterior  proceed- 
ings, and  A  cross  petition  by  Ann  Harwood  for  a  new 
trial ;  the  Court,  however,  neither  ordered  the  costs  to 
be  paid,  nor  the  new  trial  to  be  had^  but  ordered  the 
commission  to  be  superseded* 

ddly*  The  supersedeas  was  contrary  to  the  statute. 

Concert  is  the  ground  of  the  supersedeas;  but  it  is 
enacted  by  the  1  &  2  W.  4.  c.  56.  s.  43.  <<  that  from  and 
after  the  passing  of  this  Act  no  commission  of  bankrupt 
ehall  be  superseded,  nor  any  fiat  annulled,  nor  any  ad- 
judication reversed,  by  reason  only  that  the  commission, 
fiat,  or  adjudication  has  been  concerted  by  and  between 
the  petitioning  creditor,  his  solicitor  or  agent,  or  any  of 
them,  and' the  bankrupt,  his  solicitor  or  agent,  or  any  of 
them,  save  and  except  where  any  petition  to  supersede  a 
commission  for  any  such  cause  shall  have  been  already 
presented,  and  shall  be  now  pending." 

[Lord  Chanceixob  :-^No  doubt  that  a  commission 
cannot  now  be  superseded  for  concert,  unless  in  a  case 
which  falls  within  the  latter  words  of  the  clause,  <^  save 
and  except  where  any  petition  to  supersede  a  commission 
shall  have  been  already  presented,  and  shall  be  now 
pending;"  but  I  am  of  opinion  this  case  does  fall 
within  those  words,  the  first  petition  presented  in  this 
mi^tter  being  ordered  to  stand  over  till  after  the  trialf 
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I8S4.        But  that  being  the  case,  should  it  not  have  come  on  for 

further  directions  in  this  Court  ?  (a)  How  came  the  peti- 

Kets         tion  before  the  Court  of  Review  ? 

1  "it  ^^^         Mr.  Swan^on : — It  was  carried  there  by  an  order 
lo  the  matter  ^ 

of  transferring  it  to  that  Court.  (6)  llie  same  circumstance 

and  another,    occurred  in  ex  parte  Ckrisiie^  Mont,  jr  BU.  314.] 

The  absence  of  Hicks  has  been  stated  as  furnish- 
ing one  of  the  grounds  for  the  supersedeas.  But  the 
bankrupt  was  called  as  a  witness  on  the  trial,  and  the 
other  side  might  thereon  have  called  Hicks^  but  n^ 
lectedso  to  do;  and  yet  the  Court  of  Review  partly 
founded. its  judgment  on  the  absence  o(  Hicks, 

JAr.Swanston  and  Mt. Mcmtoffu  for  the  respondents : — 
The  verdict  was  not  binding  on  further  directions : 
verdicts  never  are.  The  only  object  of  an  issue  i»  to 
satisfy  the  conscience  of  the  Court;  and,  on  further 
directions,  the  Court  reviews. the  whole  evidence, — that 
which  was  originally  before  it,  and  that  which  was  ad^ 
duced  at  the  trial  of  the  issue.  If  the  conscience  of  the 
Court  be  not  satisfied  with  the  result  of  an  inquiry  before 
a  master,  or  of  an  issue  tried  before  a  jury,  or  even  of 
the  decision  of  *a  court  of  law.  on  a  case  sent  for  its 
opinion,  in  any  of  these  cases  the  finding  will-  be  over- 
ruled ;  Utterscm  v.  Vemmy  3  7*.  JR.  639 ;  4  T.  B.  570 ; 
Hcanpson  v.  Hampson^  3  Ves.  ^  Bea.  42.  A  very  re- 
markable case  is  referred  to  by  Lord  Hardwicke  in  Siace 
V.  Mabboij  2  Ves.  sen.  554,  as  having  occurred  before 
Lord  .Ktft^,  where  five  successive  verdicts  were  given  in 
favour  of  the  validity  of  a  deed  alleged  to  have  been 

(a)  See  ex  parte  LongtUm^  titions  now  depending  before  the 
MwU.i  BIL  14S.  S.C.  iDea,  Lord  Chancellor  in  matters  of 
Sf  Ch.  325,  bankruptcy  may  be  set  down  for 

(b)  Court  of  Review,  Jan.  16,  hearing  in  the  Court  of  Review, 
l859.*-'It  is  ordered,  that  ail  pe-  upon  motion  for  that  parpeee* 
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targedr  notwithstanding  which  Lord  King,  ov^rroling        1834. 

them  all.  ordered  the  deed  to  be  cancelled,  the  verdicts        '        ^ 

Eg  parte 

not  giving  him  satisfaction.  Keys 

[LoBn  Chancellor  : — That  is  only  done  when  the  in^Jh^^JStcr 
drci^mstaiioes  are  such  that  the  Court  in  effect  declares  of 

it  will  adopt  no  verdict  but  a  particular  one ;  and  in  the    m^  another, 
case  mentioned  by  Lord  Hdrdwicke^  it  would  have  been 
better  if  Lord  Kmg  had  exercised  the  mental  courage  to 
have  said  so  at  once.] 

The  whole  matter  resolves  itself  into  this  point, — had 
the  Court  of  Review  jurisdiction  to  supersede?  Of 
which  no  doubt  can  be  entertained.  Suppose  that  after 
die  verdict  the  matter  had  come  back  to  the  Lord  Chan- 
cellor, could  he  not  have  adjudicated  in  the  face  of  the 
Terdict?  And  when  the  matter  is  transferred  to  the 
Court  of  Review,  have  they  less  power? 
'  [Lord  Chancrllor  :  —  No  doubt  as  to  the  power ; 
but  it  is  a  power  not  used  unless  under  very  strong  cir- 
cumstances, such  as  a  miscarriage,  &c.  of  the  jury,  or 
fiom  matter  collected  from  the  bill,  answer,  and  other 
pleadings,  or  other  matters  which  were  not  before  the 
jury.  Generally  speaking,  and  in  cases  not  of  difficulty, 
this  Court  does  not  ask  the  <^inionof  a  jury,  and  then 
pass  it  by  as  a  nullity.] 

This  petition  is  presented  for  the  purpose  of  obtaining,' 
through  indirect  means,  the  opinion  of  this  Court  on  a 
matter  of  fact. 

[Lord  Chancellor  :  —  In  this  case  the  Court  of 
Review  said,  we  will  give  you  more  than  you  ask ;  and 
then  retreating  on  the  original  petition,  and  standing 
thereon,  and  passing  by  the  verdicts,  that  Court  super- 
seded. That  they  had  a  right  to  do  so,  is  past  all  ques- 
tion. I  will  avail  myself  of  this  opportunity  of  declaring, 
that  I  have  now  heard  enpugh  to  decide  that  this  is  a 
proper  case  to  be  brought  before  me  on  petition,  and 
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USS4L       not  on  special  case.     It  might  have  consumed  weeks 
""*        before  both  parties  could  have  agreed  on  the  facts,  and 
Keys         have  settled  the  special  case ;  besides,  all  the  Judge's 

Ia*^e^  raTtter  ^^^^  ^^  ^^  ^"^^  "*"**  ^^^  "^^^  embodied,  (a)] 

of  This,  therefore,  is  not  a  question  proper  for  appeal^ 

and^o'ther.    it  being  one  of  fact  alone. 

[Lord  Chancellor  :— It  has  been  stated,  that  the 
Court  of  Review  went  pardy  on  the  grouud  that  Hicks 
was  not  examined.  How  is  the  fact  ?  Because  it  would 
be  a  non  BequUur^  that  because  Hicks  was  not  examined 
the  commission  should  be  superseded ;  that  would  rather 
be  a  reason  for  a  new.  trial.] 

When  the  petition  for  costs  was  presented,  one  of  the 
Court  asked  whether  Hicks  was  examined,  and  declared 
that,  unless  he  was,  costs  should  not  be  given.  Thereon 
the  petition  stood  over,  and  a  new  petition  was  presented 
by  Ann  Harwoody  praying  for  a  new  trial.  In  the  order 
for  supersedeas,  the  fact  that  Hicks  was  not  examined 
bad  no  weight  as  against  her,  but  rather  against  the 
petition,  and  the  order  of  supersedeas  does  not  rest  on 
that. 

.  This  is  a  question  of  fact,  viz.  whether  or  not  this  were 
a  concerted  commission  ?  and  the  disguise  of  law  is  thin 
and  transparent.  Even  on  the  merits,  if  they  could  be 
considered,  the  judgment  of  the  Court  below  must  be 
Oon6rmed. 

The  orders  of  the  Lord  Chancellor  and  of  the  Vice* 
Chancellor  are  not  overruled,  but  furthered,  by  the  Court 
of  Review. 

The  Solicitor  General  in  reply :  — 

After  an  issue  had  been  ordered,  at  which  parties  were* 

(a)  Might  not  the  notes  be  referred  to,  as  wm  done  in  eje  parte 
Christie,  Mont,  ^  Blu  547  ? 
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exflftnined  vivd  voce^  the  Court  of  Review  had  no  right        1 884^ 
to  fall  back  on  the  affidavits  formerly  filed. 

[LoBD  Chancellor: — May  not  the  Court  have  said         Keys 
this,  (which  this  Court  might  have  done  if  the  petition  .  ^°^  other*. 
had  remained  here,)  viz.  though  before  the  verdict  a  of 

clear  opinion  could  not  be  formed,  on  which  account    gntUnother^ 
a  trial  was  ordered ;  yet,  after  looking  at  the  evidence 
adduced  at  the  trial,  we  cannot  but  perceive  that  it 
would  lead  to  a  conclusion  one  way,  though  the  jury,, 
through  some  extraordinary  hallucination,  find  a  verdict, 
the  odier  way.     In  such  a  case  might  not  the  Court  act 
on  the  evidence  in  the  face  of  the  verdict  ?] 

One  of  the  judges  declared  he  decided  on  the  ground 
of  the  non-examination  of  Hicks :  but  his  evidence  waa 
inadmissible,  and  an  appeal  would  lie  on  that  ground.. 
Tlie  Court  of  Review  decided  on  the  affidavit  of  Hicks;. 
.  but  his  evidence  was  not  admissible,  being  what  a  bank- 
rupt says  after  his  bankruptcy. 

[LoED  Chancellor  :  —  Hicks  might  have  been  pro- 
duced to  prove  that  the  bankrupt  had  sworn  to  some 
conversations  before  the  bankruptcy,  which  he  had  said, 
otherwise  to  Hicks  after  the  bankruptcy ;  this  would  go 
to  discredit  the  bankrupt's  testimony  as  to  what  he  said, 
before  his  bankruptcy,  ^nd  would  not  be  substantive, 
evidence  of  what  he  said  after  his  bankruptcy.] 

By  the  1 9th  section  of  the  new  Act,  the  Court  of 
Review  has  no  jurisdiction  to  supersede;  the  power  to, 
do  which  remains  vested  in  the  Lord  Chancellor*  (a) 

(a)  **  And  be  it  enacted,  that  shall  be  rescinded  or  annulled ; 

it  shall  be  lawful  for  the  Lord  and  such  order  shall  have  all  the 

Chancellor,  upon  the  reversal  of  force  and  effect  of  a  writ  of  su- 

any  adjudication  of  bankruptcy,  persedeas  of  a  commission,  ac- 

or  for  such  other  cause  as  he  cording  to  the  existing  laws  and 

shall  think  fit,  to  order  that  any  practice  in  bankruptcy."     1  &  2 

fiat  issued  by  virtue  of  this  Act  W.4.  c.  56.  8.19. 
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18S4.  Mr.  Swanston : —  As  to  tiiat,  the  Lord  Chancellor  Has 

confirmed  the  order  of  supersedeas,  (a) 
Ex  parte 

and  others. 
Id  the  matter 

of  Lord  Chancellor  :  — 

andaaother  ^*  '^  ^^^^  ^^^  ^®  words  of  the 'Act  exclude  appeals 
March  27  ^^  matter  of  fact,  and  only  allow  an  appeal  on  a  matter 
1834.  of  law  or  equity,  or  on  the  admission  or  refusal  of  evi- 
dence, (b)  There  may  also  be  an  appeal  on  matters 
of  practice,  which  latter  is  not  named  in  the  Act, 
nor  was  that  necessary,  it  being  of  course  under  the 
principles  of  appellate  jurisdiction.  I  am  inclined  to 
consider  that  the  Court  of  Review  has  made  an  order  at 
variance  with  the  previous  orders  of  the  Vice-Chancellor 
and  of  this  Court.  Nevertheless,  my  judgment  does  not 
turn  on  this,  though  it  may  influence  my  discretion  as 
to  interfering  under  the  Act,  ^<  otherwise  than  on  special 
case."  The  Vice-Chancellor  had  refused  a  new  trial : 
on  an  appeal  from  him,  I  ordered  a  new  trial,  which  was 
had.  My  order  was  either  perfectly  or  imperfectly  exe- 
cuted. If  perfectly,  the  verdict  ought  to  have  been  satis- 
iactory ;  if  imperfectly,  the  prayer  of  the  original  petition 
ought  not  to  have  been  granted.  If  the  trial  were  un- 
satisfactory, a  new  trial  should  have  been  ordered;  if 
satisfactory,  the  Court  of  Review  could  not  order  the 
supersedeas.  It  is  not  to  be  expected,  generally  speaking, 
that  a  court  of  equity  should  decide  against  a  verdict ; 
extreme  cases  may  certainly  exist  where  the  Court  woiild 

(a)  The  Court  of  Review  order  above  order,  I  do  hereby  confirm 
the  supersedeas  absolutely,  and  the  same,  and  do  direct  that  a 
not  **  if  the  Lord  Chancellor  shall  writ  of  supersedeas  issue  accord- 
think  fit.*'  ingly. 

The  form  used  by  the  Lord  Brougham^  C." 

Chancellor's  orders  of  confirma-        (b)  See  the  clause,  ante,  page 

tion  is:   *'  Upoa   reading   the  231,  note  (a). 


and  another. 
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«o  decide,  and  I  do  not  reverse  the  order  of  the  Court      .  1834. 

of  Review  because  I  conceive  that  they  have  less  power  ' 

in  that  respect  than  a  court  of  equity.  K^s  * 

It  is  a  material  circumstance,  that  the  Court  of  Review  ,  ^^^  others. 
-  _  ......    ^  ,         ,    .        In  the  matter 

acted  on  an  order  originating  m  this  Court;  there  bemg  of 

a  distinction  whether  the  order  originated  here  or  in  ^nAVni!thp 
the  Court  of  Review.  It  originated  here,  and  the 
further  acts  of  the  Court  of  Review  should  have  been 
on  the  footing  of  the  order  of  this  Court,  and  not  in. 
opposition  to  or  irreconcileable  therewith.  I  do  not, 
indeed,  assert  that  they  are  irreconcileable,  but  it  seems 
to  me  that  such  is  the  case»  There  seems  reason  to  believe 
that  the  Court  of  Review  proceeded  on  circumstances 
arising  after  the  bankruptcy,  and  therefore  not  admissible 
in  evidence  (though  I  do  not  lay  much  stress  on  that) ; 
for  any  thing  that  I  can  discover,  they  superseded  on 
circumstances  not  before  the  jury,  not  tried  at  the 
issue. 

Mr.  Swanston  and  Mr.  Montagu^  in  a  learned  and 
ingenious  line  of  argument,  sought  to  show  that  the 
orders  were  recondleable,  and  that  the  Court  of  Review 
proceeded  on  the  evidence  furnished  by  ihh  new  trial, 
and  might  have  disregarded  the  verdict,  and  had  a  right 
to  do  so ;  and  that  matter  might  have  been  before  the 
Court  of  Review,  which,  if  it  had  been  before  this  Court, 
would  have  induced  it  to  supersede ;  and  that,  conse- 
quently, whether  the  Court  of  Review  did  right  or  wrong 
is  a  matter  of  fact,  and  not  of  law  or  equity,  and  not  sub- 
ject to  appeal.  And  they  argued  that  this  Court  formerly 
had  the  right  to  supersede  when  the  petition  was  here ; 
that  the  Court  of  Review  had  the  same  right  when  the 
petition  was  there;  and  that  the  Court  of  Review 
might  have  assumed  that  this  Court  would  have  super- 
seded without    further   inquiry,    which    again    would 

Vol.  I.  a 
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1834.        be  a  question  of  fact,  not  law.     Such  was  the  line  of 

,  """"^        amument. 

Ex  fHwte  ^,  ...  .  .  ,  c 

Keys  This  is  the  strongest  view  against  the  competency  ot 

IiTIhe^  matt  r  ^^^^  appeal.  But  in  deciding  whether  or  not  the  order 
of  made  in  this  Court  has  been  departed  from,  I  ought  not 

and  another.  ^^  allow  myself  to  be  influenced  by  such  nice  calcula- 
tions of  possibilities-  and  probabilities ;  I  must  look  at  the 
real  state  of  circumstances. 

Tliere  is  another  ground  which  calls  on  me  to  exercise 
an  ampler  discretion,  and  to  look  at  this  case  under  a 
wider  range  of  view,  without  regard  to  the  question  whe- 
ther this  be  a  matter  of  law  or  of  fact. 

Under  the  Act,  the  Great  Seal  has  reserved  to  it  all 
power  of  annulling  fiats  in  bankruptcy ;  consequently 
the  Chancellor  has  full  and  ample  power,  witliout  any 
qualification,  of  annulling  a  fiat,  or  of  refusing  so  to  do ; 
the  Great  Seal  is  not  restrained  as  to  annulling  fiats  by 
any  of  the  provisions  of  the  1  &  2  W.  4.  c.  56.  The 
Court  of  Review  has,  in  fact,  no  power  of  itself  to  super- 
sede ;  it  indeed  makes  an  order  to  that  effect,  but  the 
Great  Seal  issues  tlie  supersedeas.  The  Great  Seal 
issues  the  fiat ;  and  the  Great  Seal  supersedes  the  fiat  ; 
and  therefore  cannot  be  controlled  in  this  matter  by  the 
section  as  to  appeals*  {a) 

The  Court  of  Review  appears  to  me  to  have  no  power 
to  supersede  under  the  Act.  The  power  of  annulling 
fiats  is  not  taken  from  the  Great  Seal ;  and  with  issaing 
fiats  the  Court  of  Review  has  nothing  to  do. 

The  section  (6)  does  not  convey  away  the  power  the 
Great  Seal  possessed,  but  gives  a  new  mode  of  exercbing 
it ;  and  says,  annulling  a  fiat  shall  have  all  the  efiects  of 
the  old  supersedeas^  and  leaves  every  thing  else  just 


(a)  Section  9.  '   (i)  Section  19,  ante,  page  259,  note  (a). 
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where  it  was;  it  leaves  the  Great  Seal  a  substantive        1834. 

control   in   cases  of  supersedeas.      This    view  of  the         — 

case  clearly  entitles  the  Great  Seal  to  entertain  this         Keys 

question.  ,  »"^  ^^^^^ 

1        i*  1      ^  <•  n     •  *"  ^"®  matter 

The  order  of  the  Court  of  Review  must  be  reserved.  of 

The  last  petition  presented  by  Ann  Harwood  to  the    ^nd  imothcr. 
Court  of  Review,  asks  a  new  trial.     It  is  not  impos- 
sible but  that  a  new  trial  may  still  be  ordered  by  that 
Court. 

Order  reversed.    The  assignees  to  take  their  costs  out 
of  the  estate.     Costs  of  all  other  parties  reserved. 


TURNER  V.  HIBBER T.  L.  C. 

A  HIS  was  a  bill  fil^  by  assignees  of  a  bankrupt,  which        1834. 
was  dismissed  with  costs.  ^^  ?  »>"l  «^  ^ 

avij^ees  be 
dismissed  witli 

Sir  WiUiam  Home  and  Mr.  StiriUm  for  the  assignees,  SSSwUor  hm 
applied  for  their  costs  out  of  the  bankrupt's  estate.  ^  jrdmh^ 

to  be  retained  b/ 

.•     » 

Sir  Edward  Sugdeuj  contrd :  —  The  Lord  Chancellor  out  rf  S!^  hmk^ 
bas  not  jurisdiction,  and  a  petition  in  bankruptcy  ought  ^'l^^ 
to  be  presented.  <***v  cate. 

The  Lord  Chancellor  said,  he  thought  he  had  no 
longer  jurisdiction,  as  the  control  over  the  bankrupt's 
estate  was  transferred  to  another  jurisdiction,  to  which  it 
would  be  necessary  to  apply  (a). 


(tf)  See  BardtwelTi  ca»c,  ante  195,  which  appcan  9onird. 


R   2 


creditor. 
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C.  of  R.  In  the  matter  of  LEADER. 

lloA   '      1  HE  bankrupt  petitioned  to  supersede  with  consent  of 

.A  supersedeas     Creditors,  having  paid  10*.  in  the  pound.     The  super- 

by  consent         sedcas  was  refused  at  the  office  on  the  followiriff  grounds : 

must  have  the  ^     °  ^^ 

consent  of  all  1.  James  Adams^  a  creditor  for  1/.  65.,  died  insolvent, 

aUinkrupr^^    ^^^  ^^^  ^o  personal  representative:  the  consent  was 

signed  by  a  person .  who  appeared  connected  with  his 
affairs. 

2.  A  creditor  for  160/.  4*.  lOd.  had  become  bankrupt 
since  his  proof,  and  two  assignees  were  chosen.  The 
consent  was  signed  only  by  one,  the  other  being  in 
France. 

3*  A  debt  had  been  proved  by  J*  Marks  as  due  to 
him  and  his  late  partner,  M.  Marks,  both  then  being 
alive :  a  dissolution  of  the  partnership  had  taken  place, 
one  of  the  terms  whereof  was,  that  J.  Mai'ks  should 
receive  the  partnership  debts. »  Subsequently  to  the 
proof  J.  Marks  died,  and  his  executrix  had  signed  tlie 
consent.  The  rule  required  that  the  surviving  partner 
should  sign,  (a) 

Mr.  Montagu  applied. 

Per  Curiam : — We  will  allow  the  certificate  to  pass, 
notwithstanding  the  first  and  third  objections.  As  to 
the  second,  the  consent  of  all  of  several  assignees  is 
necessary  (ft) ;  and  one  being  in  France  is  not  a  sufficient 
reason  for  dispensing  with  his  signature. 


(a)  One  partner  may  sign  for  (b)  One  trustee  cannot  sign  on 

himself  and  his  co-partnen,  even  behalf  of  himself  and  his  co-tms- 

though  the  partnership  has  been  tee.  Ex  parte  Bigbyy  8  Rote,224* 

dissolved  since  the  proof.    Ex  But  it  seems  one  executor  may. 

parte  Hall^     1  Rose,  2.   S.  C.  ;  Power  v,  Evans^  5  Vet.  839.    Ex 

17  Vet,  62.  fiarte  Right/,  2  Rote,  224. 
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oommittal  is 
bad. 


Ex  parte  LAMPON.— In  the  matter  of  LAMPON.         L.  C. 

Private  Room, 
On  the  3d  instant  Mr.  Montagu  applied  to  the  Lord      ^"r^!"^ 
Chancellor  that  a  writ  of  habeas  carpus  might  issue  to      May  10 
bring  up  Charles  Lampon^  a  bankrupt,  who  had  been         1834. 
committed  by  the  commissioners.  ^^  a  bankrupt 

be  exjimined 
before  one  com- 

Lord  Chancellor  :  ZS^' 

This  being  a  case    concerning    the  liberty  of  the  **»«  custody  of 

,  .  ,  ''  the  messenger, 

subject,  I  will  hear  it  without  delay.  and  after  a  short 

time  brought 
before  two  corn- 
It  was  arranged  that  the  prisoner  should  be  brought  '"^^"^oners,  who 

up  this  day.  tions  and  com. 

The  warrant  of  committal  was  as  follows : —  «immjT^i  ,•? 

"  In  the  Court  of  Bankruptcy,  the 
21st  day  of  March  1834.      . 

<<  Whereas  a  fiat  in  bankruptcy,  bearing  date  the 
third  day  of  February  1834,  was  awarded  and  issued 
and  is  now  in  prosecution  against  Charles  Lampon  of 
Tyers  Gateway  in  the  Parish  of  Saint  Mary  Magdalen, 
Bermondsey,  in  the  County  of  Surrey,  Fellmonger, 
Dealer,  and  Chapman,  under  which  the  said  Charles 
Lampon  hath  been  duly  found  and  declared  a  bankrupt : 
And  whereas  at  an  examination  of  the  said  bankrupt, 
taken  before  us,  Joshua  Evans  Esquire  and  John  Samuel 
Martin  Fonblanque  Esquire,  two  of  the  commissioners  of 
the  said  Court  of  Bankruptcy,  the  following  answers  to 
the  questions  put  to  him  on  oath  were  made  by  the  said 
Charks  Lampon  as  follows  :-^ 

*'  At  a  meeting  before  Joshua  Evans  and  John  Samuel 
M(xrtin  Fonblanque  Ysic\mxes^  9.1  the  Court  ofCommis-^ 
sioners  of  Bankrupt,  on  the  21st  day  of  March  1834. 

R  S 


Lamfon. 
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1834.  ^'  In  the  matter  of  Charles  Lampouy  a  bankrupt. 

-,         .  ^  Charles  Lampon  examined. 

jux  pane  * 

Lampon.  d  q    "^hat  money  did  you  receive  on  the  1st  day  of 

In  the  matter  ^  J  J  J 

of  February  last  ? — I  tell  you,  as  I  told  you  before,  I  do  not 

know  what  I  received  on  that  day ;  it  was  about  200/. 

"  Q.  What  have  you  done  with  the  money  ? — I  have 
spent  it  nearly  all  in  living  and  going  about  to  places 
where  I  ought  not  to  have  gone ;  but  I  was  driven  away 
from  home,  for  I  knew  if  I  had  gone  there  I  should  have 
been  arrested. 

**  Q.  How  much  money  have  you  now  left  out  of  the 
two  hundred  pounds  ? — Not  5/. 

^^  Q.  Do  you  mean  to  say  you  have  spent  all  the 
200/.  except  the  5/.  ? — I  have ;  it  is  all  gone,  spent,  or 
lost;  it  is  all  gone. 

^*  Q.  Can  you  give  any  other  account  of  the  200/. 
except  this  you  have  mentioned  ? — ^I  cannot  at  present, 
as  I  am  not  prepared,  as  I  told  you  before* 

^^  Q.  Have  you  any  further  account  to  give?— I  have 
not  at  present. 

^  Chas.  Lampon. 

<^  Now,  we,  the  said  commissioners,  considering  such 
answers  to  be  wholly  unsatisfactory  to  us,  these  are 
therefore  to  require  and  authorize  you,  immediately  on 
the  receipt  hereof,  to  take  into  your  custody  the  body  of 
the  said  Charles  Lampon^  and  him  safely  convey  to  His 
Majesty's  prison  of  Newgate,  and  him  there  to  deliver  to 
the  keeper  of  the  said  prison,  who  is  hereby  required 
and  authorized,  by  virtue  of  the  said  fiat  and  of  the 
statutes  now  in  force  concerning  bankrupts,  to  receive 
the  said  Charles  Lampon  into  his  custody,  and  him  safely 
keep  and  detain,  without  bail,  until  such  time  as  he  shall 
answer  to  our  satisfaction  the  said  <}uestions.     Given 
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under  our  hands  and  seals,    this  twenty-first  day  of        1834. 

March  one  thousand  eight  hundred  and  thirty-four.  

ISx  parte 

«  Joshua  Evans.  (l.s.)       ,  Lampon. 

^        '        in  the  matter 

"  John  S.  M.  FoNBLANguE.   {l.s.)  of 

**  Commissioners.  i-ampon. 

*<  To  Thomas  Hamber  our  messenger, 
abd  his  assistants}  also  to  William 
Wadham  Cope  the  keeper  of 
His  Majesty's  gaol  of  Newgate, 
or  his  deputy.'* 

The  following  affidavit  was  filed  by  the  prisoner : — 

<<  That  on  the  21st  March  1834  deponent  attended  at 
the  Court  of  Commissioners  of  Bankrupts  for  the  pur- 
pose of  surrendering  himself^  and  submitting  himself  to 
be  examined  by  John  Herman  Merivale  Esquire,  a  com- 
missioner of  His  Majesty's  Court  of  Bankruptcy,  acting 
in  the  prosecution  of  a  fiat  in  bankruptcy  issued  against 
deponent,  but  said  John  Herman  Merivale  w^  not  then 
in  attendance  at  the  said  Court 

^<  That  in  consequence  thereof  he  attended  before 
Joshua  Evans  Esquire,  another  of  the  commissioners  of 
the  said  Court,  and  surrendered  himself  under  the  said 
fiat,  and  was  duly  sworn,  and  submitted  himself  to  be 
examined  by  the  said  last-named  commissioner. 

<<  Saith,  the  21st  March  being  the  forty-second  day  on 
which  he  was  required  to  finish  his  last  examination  under 
the  said  fiat,  he,  deponent,  not  being  then  prepared  so 
to  do,  applied  to  the  said  Mr.  Commissioner  Evans  to 
grant  him  one  month  further  time  for  that  purpose ;  but 
the  said  commissioner  refused  any  further  time  than  a 
fortnight  from  the  21st  day  of  March,  and  also  refused 
to  grant  him,  deponent,  his  protection  from  arrest,  except 
from  day  to  day. 

<<  That  after  said  comraissiooer  had  so  determined, 
Dreto  of  Bermondsey  Street,  the  solicitor  for  the 

B  4 
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1834*       assignees  under  the  said  fiat,  requested  to  be  at  liberty 
to  examine  deponent. 

JSjf  pdrte  m         »  /•         t  T       •         1 

Lampon.  *^  That  in  consequence  of  such  applicationi  he  was 

Irt  the  matter  examined  by  and  before  the  said  Joshua  Evans  Esquire 
Lampon.  for  a  considerable  time,  and,  as  far  as  deponent  believes, 
for  the  space  of  one  hour  at  least. 

'*  Tl)at  part  of  such  examination  was  reduced  into 
writing,  and  signed  by  him,  this  deponent* 

'<  That  during  such  examination  said  Joshua  Evans 
Esquire  expressed  himself  dissatisfied  with  the  answers  of 
deponent,  and  several  times  threatened  to  commit  him 
to  prison. 

"  That  at  the  conclusion  of  such  examination  before 
the  said  Joshua  Evans  Esquire  he  did  commit  deponent 
to  the  custody  of  Mr.  Thomas  Hamber^  one  of  the 
messengers  of  the  said  Court  of  Bankruptcy,  and  he, 
deponent,  was  removed  to  an  adjoining  room. 

^<  That  after  the  lapse  of  a  short  time  deponent  was 
taken  before  the  said  Joshua  Evans  Esquire  and  John 
Samuel  Martin  Fonblanque  Esquire,  another  of  the  com- 
missioners of  the  said  Court  of  Bankruptcy,  before  whom 
the  examination  of  deponent  was  then  continued ;  and 
after  a  short  examination  the  said  two  commissioners,  by 
a  warrant  under  their  hands  and  seals,  committed  depo- 
nent to  His  Majesty's  prison  of  Newgate." 

Mr.  Russell^  in  support  of  the  commitment,  objected 
to  any  affidavit  being  read. 

Mr.  Swanston  and  Mr.  Montagu  for  the  prisoner : — 
When  the  prisoner's  discharge  depends  on  some  fact 
tiot  set  out  on  the  writ,  but  which  ought  to  have  ap- 
peared thereon,  an  affidavit  stating  that  fact  is  admissible. 
In  Coomb's  case,  2  Hose,  398,  Lord  Eldon  said,  <<•  That 
there  has  been  a  subsequent  examination  is  not  disputed; 
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tD   that  fact,  however,  as  a  ground   of  discharge  not        18d4«' 

arising  upon  the  writ,  there  must  be  an  aflBdavit."     In        ' 

t^  Jax  parte 

Power's  case,  2  Euss.^  584,  the  return  did  not  set  out       Lampon. 
the  warrant,  and  Lord  Eldon  observed,  •*  It  would  be  a  ^^  the  matter; 
strong  thing  to  say,  that  the  merits  of  a  committal  are  to       Liamfon. 
be  tried  merely  by  the  return  of  the  writ,    however 
erroneous  that  return  may  be;  if  such  were  to  be  the 
rule,  then  the  person  who  makes  the  return  to  the  writ' 
would  in  fact  by  making  a  return  short  of  the  truth 
assume  to  himself  a  power  of  discharging  a  prisoner  im- 
properly committed."    And  on  the  next  day  his  lordship 
said,  **  That  it  seemed  very  manifest  in  this  case  that  the 
whole  of  the  warrant  was  not  set  forth  in  the  return ;  that 
the  question  might  be  put  to  the  gaoler  in  court  whether 
it  was  or  was  not  fully  set  forth,  or  the  whole  of  it  might 
be  set  forth  by  an  affidavit  of  those  who  opposed  the 
prisoner's  discharge." 

In  the  present  case  the  affidavit  discloses  an  important 
fact,  not  apparent  on  the  warrant ;  viz.  that  only  one 
commissioner  examined  the  prisoner,  after  which  another  * 
commissioner  was  called  in,  and  then  the  two  committed 
the  prisoner. 

Lord  Chancellor  : — Affidavits  .  may  certainly  be 
read  to  show  facts  not  apparent  on  the  face '  of  the 
warrant,  otherwise  there  would  be  nothing  to  prevent 
commissioners  from  making  up  a  warrant,  stating  the 
facts  incorrectly,  or  altogether  omitting  them>  and 
as  London  commissioners  are  judges  of  record,  ^ 
(1  8t  2  W.  4.  cap.  56.  sec.  1.)  they  would  not  be  liaUe 
to  an  action  for  so  doing. 

Mr.  Swanston  and  Mr.  Montagu : — 
,   There  are  various  objections  to  the  warrant : 
1st.  The  commissioners  have  not  sufficiently  examined* 
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18S4.        th^  prisoner  to  warrant  this  Court  in  spying  that  tlie- 

et&amination  is  not  satisfactory,  (a) 

Laioom.  ^^*  '^^  bankrupt)  after  he  had  been  examined  and 

In  the  mattor  committed  by  one  commissioner,   was  not  brought  up, 
Lamvon.      in  obedience  to  the  direction  of  the  statute,  before  a 
Subdivision  Court. 

3d.  The  examination  refers  to  a  former  examination 
not  set  out  on  the  warrant. (6) 

4th.  It  does  not  appear  on  the  warrant  that  the  pri- 
soner was  committed  by  one  commissioner  to  the  custody 
of  the  messengen(c} 


-  (a)  That  it  is  incumbent  on  fore  a  commissioner,  unre&truned 
commissioners  not  to  stop  short  by  the  salutary  check  of  pro- 
in  the  inquiry,  see  Norm's  case,  fessional  and  public  obser?ation. 
2  Jac,  4*  ^*  437 ;  Walker^s  case.  In  many  cases  the  courts  have 
1  (?/.  j- J.  371 ;  in  Hooton\  case,  said  that  this  great  power  of  com- 
9  GLSpJ.^lSi  ex  parte  Baxter^  mitment  ought  to  be  construed 
1  Bam,  41-  Cres,  677;  and  ex  strictly.  Ex  parie  Vogelf  2  Bam, 
parte  FUzhenry,  1  Molloy,  37 ;  ^  Aid.  234, 288 ;  Nobes  v.  Mamt" 
and  surely  the  commissioners  tain,  5  Brod.  ^  ^Mg'  S36;  ex 
ought  to  exercise  some  of  the  parte  Bardwelly  aide  212;  ex 
vigilance  of  a  counsel  in  cross  parte  Leeke^  3  Yo.  4"  J^^  55; 
examining  a  witness.  In  Bard-  D.  Faug/ion,  B.;  ex  parte  Isaacs, 
weir%  case,  ante  207,  the  Lord  Moni,  4*  Mac,  27. 
Chancellor  contemplates  the  {b)  As  to  the  necessity  of  set- 
situation  of  a  party  before  this  ting  out  the  whole  of  the  exanii- 
tribunal,  saying,  *'  I  venture  to  nations,  see  Coomb'i  case,  2  Roscy 
express  my  own  doubt,  whether  398 ;  Crowle^f^i  case.  Buck.  270 ; 
the  question  being  as  to  the  ad-  Tomiin^i  case,  I  GL  Sir  J.  375; 
missibility,  in  point  of  law,  of  a  Prions  case,  2  Gl.  i  J.  2)5; 
question  put  by  a  commissioner  Hoottm's  case,  2  GL  4;  J.  217; 
to  a  comparatively  ignorant  party,  AtkmsorCs  case,  2  Gl.i;J.  118; 
ignorant  oflaw,  no  doubt,  and  who  and  see  the  Lord  Chancellor's 
may  be  unprovided  with  counsel  words  in  Bardwelfi  case,  ante 
oreven  a  solicitor  at  the  time, — I  203. 

venture  to  doubt  how  far,'*  &c.        (c)  Had  this  appeared  on  the 

And  who  can  doubt  the  necessity  warrant  the  objection  to  it  would 

of  caution  where  a  party  is  bc«  have  been  palpable. 
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5tli.  Tl)e  conclusion  of  the  warrant  is  defective,  (a)  1834>. 

BardtoeWs   case,  ante  193,  was  then  produoed> .  in       „        ^ 

'  '^  E»  parte 

which  the  Ix>rd  Chancellor  says  (p.  211),  <^  It  appears       Lampon. 
to  me  that  the  statute  intended  to  give  the  party  under  '"  *''«^^"»*'«'' 
examination  the  securi^  of  three  judges  being  present,       Lampon. 
presiding    over    bis    examination,    and  forming  their 
opinion    upon    hearing  and   seeing  him  answer    the 
questions  put."  (6) 

{a)  When  there  is  a  special  If  the  warrant  were  defective, 
authority  to  commit  the  words  would  it  be  in  substance  or  in 
of  the  statute  must  be  followed,  form  only  ?  a  question  attended 
Brac^%  case,  1  Sdk.  549 ;  Nd>et  with  difficulty.  In  the  Exchequer 
w.MowUain,! Moore,  47;  Bracks  all  the  judges  thought  it  a  mere 
case.  Comb.  591,  formal  objection,  3  Yo.  ^  Jer. 

The  special  authority  in  this  55 ;  but  in  the  King's  Bench 
case  b  by  the  words  of  the  sta*  the  judges  thought  it^  substan- 
tute,  which  authorize  a  com-  tive  objection,  and  discharged  the 
mittal,  if  the  party  "  shall  not  full  bankrupt.  See  the  Judgment  of 
answer  make  to  the  satisfaction  Bt^ley,  J.  in  ex  parte  Leeke, 
of  the  commissioners  or  the  9Bam.^Cres.257,  See6Geo.4. 
major  part  ofthem."  See  5  Geo.  s.  c.  16.  s.  39;  ex  parte  Page, 
e.30.  S.16;  and  6  Geo.  4.  c.  16.  1  Batn.  ^  Aid,  574;  er  parte 
s.  36,  135.  Gee,  6  Mad.  V07 ;  Cateuiff^  case^ 

The  practice  has  been  to  com-  19  Vei>  324. 
mit  "  till  such  time  as  he  shall  (b)  When  he  came  to  the 
submit  to  us  the  said  commis-  bench  he  would  never  suffer  his 
sioners,  or  the  major  part  of  the  opinion  in  any  case  to  be  known 
commissioners,  and  full  answer  till  he  was  obliged  to  declare  it 
make  to  our  or  <^r  satisfaction."  judicially;  and  he  concealed  hb 
MUlej^s  case,  3  Wilt,  4S0;  Nolan*s  opinion  in  great  cases  so  care- 
case,  of  which  a  correct  copy  fully  that  the  rest  of  the  judges 
was  furnished  by  Lord  Eldon  in  in  the  same  court  could  never 
Coomb*9  case  and  BrounC%  case,  perceive  it :  his  reason  was,  be- 
2  Rose,  405 — 407.  See  Crowley  $  cause  every  judge  ought  to  give 
case.  Buck,  267,  sentence  according  to  his  own 

The  conclusion  of  the  warrant  persuasion  and  conscience,  and 
in  the  present  case  {ex  parte  not  to  be  swayed  by  any  respect 
XoiR/xm}  is  **  to  our  satisfaction,^*  or  deference  to  another  man's 
so  that  the  prisoner  might  remain  opinion.  Life  of  Sir  MatthewHale, 
in  prison  for  life*'  by  Burnet ^  p.  110.  Edition  1802. 
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1834«  Lord  Chancellor  :  —  As  this  warrant  is  signed  by 

*~"^         two  commissioners  only.  I  shall  call  on  the  other  side  to 

Ex  parte  .  . 

Lampon.  support  it ;  and  I  wish  counsel  to  confine  themselves  at 
In  the  matter-  present  to  that  point. .  I  must  see  the  provisions  of  this 
LAMroM.'  act  as  to  commitments  by  commissioners  properly 
enforced.  I  took  considerable  pains  with  that  portion 
of  the  act.  Before  I  delivered  my  judgment  in  Bard- 
toells  case  I  had  some  conversation  with  some  of  the 
commissioners.  BardwelTs  case,  however,  was  stronger 
than  the  present. 

Mr.  Russellj  in  support  of  the  warrant,  contended  — 
First,   any  two  commissioners  have  power  to 

commit. 
Second^  If  two  have  not,  then  there  is  no  power, 
of  commitment  under  the  act. 
In  re  Smithy  Mont.  Sf  Bli.  425,  it  was  decided  that  two 
commissioners  might  commit. 

Mr.  Montagu :  —  I  argued  that  case,  and  the  ques' 
tion  there  was,  not  whether  a  Court  constituted  of  two 
commissioners  only  could  commit,  but  whether,  the  Court 
being  constituted  of  three,  the  commitment  were  good, 
though  only  two  actually  concurred,  and  signed  the 
warrant. 

Lord  Chancellor: — There  is  nothing  in  ex  parte 
Smith  applicable  to  the  present  question. 

Mr.  JtusseU :  — 

The  seventh  section  of  the  1  &  2  W.  4.  c.  56.  enacts^' 
<*  That  in  every  bankruptcy  prosecuted  in  the  said  Court 
of  Bankruptcy  it  shall  and  may  be  lawful  for  any  one 
or  more  of  the  said  six  commissioners  to  have,  perform, 
and  execute  all  the  powers,  duties,  and  mithorities  by 
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any  act  or  acts  of  parliament  now  in,  force  vested  in        1834. 
commissioners  of  bankrupts,  in  all  respects  as  if  they  or         — — 
any  one  or  more  of  them  were  in  every  instance  specially       LAMroJ! 
authorized  and  appointed  for  the  purpose  by  a  separate  ^'^  ^^^  mattet 
commission  under  the  great  seal  of  Great  Britain."  Lamppn* 

If  the  clause  had  stopped  there,  one  commissioner 
could  have  committed,  the  power  of  commitment  being 
transferred  from  the  6  Geo.  4.  c.  16.  sect.  36. 

But  this  seventh  section  goes  on  to  deprive  one  of 
this  power:  "  Provided  always,  that  no  single  com- 
misaoner  shall  have  power  to  commit  any  bankrupt  or 
other  person  examined  before  him  otherwise  than  to 
the  care  and  custody  of  a  messenger  or  other  officer  of 
the  said  court,  to  be  by  him  detained  in  his  custody, 
and  brought  up  before  a  Subdivision  Court,  or  the  Court 
of  Review,  within  three  days  after  such  commitment,  for 
which  purpose  one  of  such  courts  shall  be  forthwith 
assembled,  and  to  which  court  such  examination  shall 
be  adjourned." 

Lord  Chancellor  : — By  the  terms  of  that  7th  sec> 
tion  the  single  commissioner  can  only  commit  to  the 
<*  custody  of  a  messenger  or  other  officer  of  the  court ;'' 
and  what  is  the  messenger  to  do  ?  He  is  to  bring  the 
bankrupt  before  a  Subdivision  Court  within  three  days 
after  such  commitment.  The  single  commissioner  is  only 
authorized  to  commit  to  the  care  and  custody  of  the 
messenger ;  and  if  it  be  intended  to  commit  to  Newgate 
then  a  Subdivision  Court  must  be  summoned,  which^ 
by  section  6  of  the  1  &  2  W.  4.  c.  56,  must  consist  of 
three  commissioners.  I  can  perceive  nothing  in  the  act 
enabling  two  commissioners  to  commit  to  Newgate. 

.  Mr.  EusseU:— The  proviso  of  the  7th  clause  is,  that 
no  single  commissioner  shall  have  power  to  commit;  that 
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18S^.  deprives  any  one  of  a  power  which  otherwise  he  would 

-  have  had,  but  does  not  deprive  any  two.   If  two  commis- 
jKr  pttrie        .  ,  ,  . 

Lampon.  sioners  cannot  commit,  then  no  power  exists  to  commit, 

Ih  thc^  matter  f^^  ^^  ^^j^  ^JU  ^e  found  giving  the  Subdivision  Court 

Lamfoit.  that  autliority. 


Lord  Chancellor  : — The  words  of  the  7th  section 
are,  that  the  person  in  custody  of  the  messenger  is  to 
be  ^^  brought  up  before  a  Subdivision  Court  within  three 
days  after  such  commitment,  for  which  purpose  one  of 
such  courts  shall  be  forthwith  assembled,  and  to  which 
court  such  examination  shall  be  adjourned ;"  does  not 
this  imply  that  the  Subdivision  Court  is  to  proceed  with 
the  examination,  and  commit  the  party  if  he  do  not 
answer  satisfactorily  ? 

Mr.  RusseU : — 

A  power  to  commit  cannot  be  given  by  implication 
any  more  than  a  power  of  condemning  to  death. 

If  it  be  held  that  only  a  Subdivision  Court  can  com^ 
mit,  then,  as  it  was  held  in  BardwelPs  case  that  it 
must  go  through  all  the  examination^  two  or  three  such 
cases  may  occupy  both  Subdivision  Courts  for  a  week, 
and  put  an  entire  stop  to  all  other  business  of  the  court. 

The  words  of  the  act  are,  "  Provided  that  no  single 
commissioner  shall  have  power  to  commit  any  bankrupt 
or  other  person  examined  before  him  otherwise  than  to 
the  care  and  custody  of  a  messenger,"  &c.  In  this  case 
two  commissioners  examined  the  bankrupt,  and  the  act 
only  prevents  one  commissioner  committing* 

The  Lord  Chancellor  : — 

I  am  of  opinion,  that  though  it  might  have  been 
adviseable  to  have  add,ed  to  the  end  of  section  7  the 
words,  **  and  the  case  proceeded  on,  and  the  prisoner 
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dealt  with  by  such  court,*'  yet  that  such  words  are  not        I834. 
necessary.     The  fair  construction  to  be  put  on  the  act       ^ 
is,  that  one  commissioner  can  only  commit  to  the  provi-       Lampon. 
sional  custody  of  the  messenger,  and  that  the  exami-  ^"  ^^  matter 
nation  is  then  to  be  transferred  and  proceeded  with  by       Lamk>n. 
the  Subdivision  Court. 

Section  7  enacts,  that  the  prisoner  shall  be  ^  brought 
up  before  a  Subdivision  Court."  Section  6  lays  down 
how  a  Subdivision  Court  is  to  be  constituted,  and  that 
its  purpose  is  <^  for  hearing  and  determining  the  matters 
and  things,  and  making  the  examinations  herein-after 
referred  to  i*  consequently  section  7  comes  in  on  the 
foot  of  section  6 ;  and,  considering  the  two  togetlier,  the 
intent  is  dear  that  the  Subdivision  Court  is  to  proceed 
with  the  examination,  and  commit  if  necessary. 

This  commitment,  however,  was  by  two  commissioners; 
but  I  think  a  party  about  to  be  committed  is  entitled  to 
have  the  benefit  of  three  judges  being  present,  ereh 
though  all  do  not  concur  in  the  sentence  of  committal. 

In  election  cases  it  is  not  necessary  that  all  should 
concur  in  the  election  who  are  present,  though  it  is 
necessary  that  all  should  be  summoned :  the  cause  of 
which  is,  that  though  they  do  not  vote,  their  reasoning 
and  arguments  might  have  influence ;  even  their  presence 
might  have  some  effect,  for  persons  often  will  do  that 
when  alone  which  they  would  not  when  in  the  presence 
of  others. 

In  this  case  there  were  but  ^r.Tonblainque  and 
Mr.  Evans  present ;  if  Mr.  Holroyd  had  been  present, 
nan  constat  but  he  might  have  suggested  something  which 
might  have  led  to  a  different  result* 

The  prisoner  must  be  discharged. 

Mr.  SwansUm  and  Mr.  MorUagu  asked  for  oosts^  which 
were  given  in  BardwelPs  case,  ante  193. 
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1834.  Lord  Chancellor: — 

In  BardweWs  case  there  were  peculiar  circumstances 

Lampok.       which  induced  me  to  gire  them.     I  shall  not  give  tliem 
In  the^  matter  in  this  ^^33g^ 

Lampon. 

The  prisoner  was  discharged  accordingly. 
Whilst  going  down  Westminster  Hall,  he  was  arrested 
for  debt.  Notice  was  given,  before  the  officer  had  taken 
the  prisoner  from  the  hall,  that  it  was  a  contempt,  and 
.  that  an  application  would  be  made  to  the  Lord  Chan- 
cellor to  commit  the  officer,  if,  instead  of.  bringing  bade 
the  prisoner,  he  attempted  to  take  him  away. 

Mr.  Montagu  applied  to  the  Lord  Chancellor,  who 
was  pleased  to  order  the  prisoner  to  be  immediately 
discharged,  and  said,  <^  It  is  a  great  contempt,  and  if  he 
be  molested  in  his  way  home  I  will  commit  every  person 
concerned." 
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Ex  parte  MALACHY.  — la  the  matter  of  BEN-      C.ofR. 

NETTS  and  ROBINS.  January  7, 

1834. 

X  HIS  was  a  motion  made  on  behalf  of  Malachy^  that  When  «  pri- 
he  might  be  discharged  from  the  custody  of  the  warden  dSctowi  from 
of  the  Fleet,  to  which  he  had  been  committed  by  a  war-  *°  attachment 

ii„        u-    /^  /   \  for  non-pay- 

rant  from  this  Court,  (a)  ment  of  money, 

A  commission  issued  on  the  petidon  of  Malachy.  b^ln^nikr. 

In  March  1832  JViUiam  BumeU,  WiUiam  Bumell 
the  younger,  and  John  BumeUy  partners,  and  Henry 
GiOnard,  petitioned  to  supersede.  In  April  1832  Malachy 
moved  that  copies  of  certain  documents  be  delivered  to 
him,  which  was  ordered,  and  that  he  should  pay  (ft) 
the  costs  of  such  copies  to  fT.  Bumelly  W.  BumeU  the 
younger,  and  J.  Burnett,  and  H.  GUburdy  and  also  the 

(a)  An  application  had  previ-  process  of  contempt  of  a  Court 

onsly  been  made  before  Mr.  Jut-  of  Record. 
dee  Taunton^  under  a  writ  of       (6)  It  will   be  observed,  this 

habeas  corpus,  for  the  prisoner's  order  was  to  pay  generally,  n« 

dischaiige,  who  declined  to  inter-  time  being  mentioned. 
fiere,  as  the  committal  was  on 
Vol.  I.                            8 
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1834. 

Ex  parte 
Malachy. 

In  the  matter 

of 

Bennetts 

and  another. 


costs  of  the  said  W.  Burnett^  W.  Bumell  the  younger, 
and  J.  Bumellf  and  H.  GUburdy  of  appearing  to  such 
application ;  these  costs  were  duly  taxed  at  9/.  15«.  8^., 
and  In  June  1832  GUburd  served  the  order  and  certi- 
ficate of  taxation,  and  demanded  payment.  On  the 
17th  of  July  the  common  order  was  made,  that  Mtdacky 
should  pay  to  W.  Bumellj  W.  BumeU  the  younger, 
jr.  Bumellj  and  H,  GUburd^  within  four  days  after  de- 
mand, or  stand  committed.  On  the  22d  of  October 
GUburd  alone  served  this  order,  and  demanded  pay- 
ment. On  the  20th  of  November  Malachy  was  ordered 
to  stand  committed  for  non-payment ;  a  warrant  issued 
the  same  day  {a) ;  and  on  the  26th  of  December  Malachy 


(a)  Copy  order  of  committal. 

Wednesday,  20th  Nov.  1835. 
In  the  matter  of  J.  BenneUs 
and  JV.  Roberts,  bankrupts. 

Whereas  W.  Bumeil,  W.  BumeU 
theyom:ger,and  John  BumeU  of, 
&c.f  grocers  and  copartners,  and 
Henry  Gilbwrd  of,  &C.,  have  this 
day  presented  their  petition  in 
the  above  matter  to  this  Court, 
praying  that  J,  Malachy,  the  re- 
spondent in  a  certain  petition 
presented  to  this  Honourable 
Court  by  the  petitioners  above 
named,  might  stand  committed 
to  the  custody  of  the  warden  of 
his  Majesty's  prison  of  the  Fleet, 
and  that  a  warrant  of  commit- 
ment might  accordingly  issue  for 
that  purpose. 

Now,  upon  reading  the  said 
petition,  and  the  affidavit  of  the 
said  Henry  GUburd  filed  in  sup- 
port thereof,  and  also  the  former 


order  of  this  Court  made  in  the 
above  matter,  and  bearing  date  the 
1 7th  day  of  July  1 83S,  thb  Court 
do  order  that  the  said  •/.  Midacky 
do  stand  committed  to  his  Ma^ 
jesty's  prison  of  the  Fleet,  for  his 
contempt  in  the  said  petition 
mentioned  or  referred  to,  and 
that  a  warrant  do  forthwith  issue 
for  that  purpose. 

By  the  Court. 
J,  V.  Dep.  Reg. 

The  above  order  is  signed  ^  by 
the  Court.**  In  Airton  v.  Dmu^ 
heard  in  the  King's  Bench  on 
37  April  1833,  a  question  arose, 
whether  the  order  of  the  Court 
of  Review,  substituting  one  peti- 
tioning creditor's  debt  for  an- 
other, was  proved  by  the  initials 
of  the  deputy  registrar  and  the 
words  '^  by  the  Court.*'  On  an 
action  against  the  sheriff  an  €»b- 
jection  was  taken  to  its  not  bdng 
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was  arrested  in  Cornwall,  and  brought  up  to  the  Fleet       1834. 


prison.  

WUHam  Bhodes,  the  clerk  to  the  agents  of  the  peti-      Mala^bt. 
tioner's  attorney,  deposed,  that  on  the  16th  of  November  '°  the  matter 
he  left  the  necessary  documents  with  one  of  the  deputy      Bbnnbtts 
registrars,  and  requested  the  warrant  of  committal;  that  another, 

between  the  16th  and  the  23d  he  called  several  times  for 
the  warrant,  when  the  deputy  r^istrar  informed  him  it 
was  not  ready,  he  (the  deputy  r^strar)  not  having  had 
an  opportunity  of  laying  the  proceedings  or  documents 
before  the  Judges,  and  procuring  their  authority  for 
issuing  the  same ;  that  he  again  called  on  the  29d  of 
November,  when  the  deputy  registrar  informed  him  that 
the  sanction  of  the  Judges  had  been  obtained  to  issue  a 
warrant,  but  that  he  (the  deputy  registrar)  was  directed 
to  state  that  their  Honors  considered  it  a  harsh  measure 
to  execute  the  warrant  for  so  small  a  sum,  as  it  would 

sealed ;  the  Judge,  however,  re-  9  SUarL  S,  and  Cavan  v.  Stuart^ 

fused  to  stop  the  trial,  and  re-  1  Siark»  825» 
served  the  objection.    The  case        Serjeant  Janes  and  Serjeant 

was  afterwards    argued   in  the  Stephen^  contrd. 
King's  Bench,  and  this  point,        7TRiatf,C.J.:— The  objection, 

among  others^  was  made.  that  the  order  of  the  Court  of 

Serjeant  Wilde  and  Serjeant  Review  substituting  one  petition- 

Coieridge  contended  a  seal  was  ing  creditor's  debt  for  another, 

necessary,  under  the  SSth  section  is  not  proved  by  the  initial  letters 

ofl&2W.  4.  c  16, which  enacts,  of  the  registrar  of  the  court, 

that  the  Judges  shall  cause  a  seal  raises  a  question  of  a  nice  and 

to  be  made,  **  and  shall  cause  to  difficult  nature*     I  entertain  a 

be  sealed  therewith  all  such  pro-  strong  opinion  on  the  subject 

ceedings,  documents^  and  copies  and  when  occasion  requires  I 

as  by  the  law  now  in  being,  or  by  will  not  hesitate  to  express  that 

this  act,  or  by  any  rule  or  order  opinion. 

of  the  said  Court,  shaU  require  to        The  other  Judges  delivered  no 

be  so  sealed."    And  they  cited  opinion  on  the  point,  and  the 

Jke»  T.  Btmbury^  4  Comb.  28,  decision  was  on  other  grounds, 
and  Appieton  v.  Lord  Braybrook,  JEx  relatione, 

s  2 
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1834.       create  an  additional  expence  to  Mdlachy  of  about  SO/L 

or  40/. 

Malachy.         a  clerk  to  the  solicitor  to  MaJbchy  deposed,  that  he 

In  the  matter  believed  that  the  afBdavils  on  which  the  order  issued  were 
of 

Beknetts     not  filed  till  the  day  after  the  order  issued,  as  the  order 
and  another.    ^^^  ^^^  ^^^  y^^  ^f  j^,y  jgg^^  ^j^jj^^  ^^  ^^  indorse- 

ment  on  the  affidavits,  it  appeared  they  were  not  filed 
till  the  18th;  and  that  it  appeared,  by  the  book  kept  at 
the  secretary  of  bankrupts  office  for  the  purpose  of 
entering  all  affidavits  filed,  that  the  said  affidavits  were 
not  filed  till  the  18th  of  July. 

Mr.  Bethell  for  the  prisoner :  — 

The  requisites  in  proceedings  relating  to  commitments 
for  the  non*>payment  of  money,  costs,  &c.  are  laid  down 
in  the  books  of  practice  as  follows :  -^ 

*^  In  all  cases  personal  service  upon  the  party  of  the 
copy  of  any  order  for  payment  of  money  or  costs,  master's 
certificate,  &c.,  at  the  same  time  showing  the  originals* 

<<  Personal  demand  upon  the  party  at  the  same  time  of 
the  money,  &c.  ordered  to  be  paid.  The  affidavit  of  the 
principal,  if  he  personally  made  the  demand,  to  state  the 
above,  and  the  non-payment  of  the  money  to  himself  or 
any  person  duly  authorized  on  his  behalf,  and  that  the 
same  is  still  due  and  unpaid. 

**  If  an  attorney  be  substituted,  a  copy  of  the  power  of 
attorney  is  also  to  be  served  with  and  in  the  same  man- 
ner as  the  before-mentioned  documents;  and  the  attorney 
to  swear,  in  addition  to  the  personal  service  and  demand 
as  before  required,  that  payment  of  the  money  has  not 
been  made  to  himself  or  to  his  principal,  as  he  hath  beea 
informed  and  verily  believes,  (or  to  the  best  of  his  know- 
ledge and  belief,)  or  to  any  other  person  on  behalf  of 
himself  or  his  principal,  and  that  the  same  is  still  due 
and  unpaid. 
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^  If  the  order  be  against  two  or  more  persons,  and        1 834. 
the  process  of  commitment  be  pursued  against  one  only, 

Ex  ptirtc 

then  the  affidavit  to  state  non-payment  by  either  (naming      Malachy. 
the  parties)  to  principal,  or  to  any  one  duly  autho-  ^"  ^®  matter 
riced  on  his  behalf,  and  that  the  same  is  still  due  and      Bennetts 
unpaid.  *"**  *°^^- 

'*  If  the  first  order  mention  no  time  for  payment  (as 
fourteen  days),  but  be  <  forthwith,'  then  a  reasonable 
time  should  elapse  from  the  time  of  the  demand  to  the 
time  of  presenting  a  petition  for  the  four-day  order. 
The  practice  has  been  one  month,  which  is  considered 
reasonable  and  proper,  and  is  to  be  followed."  2  MonL 
^  Gregg.  Dig.  162 ;  Eden.  B.  L.  Appen.  230. 

In  the  present  case  the  order  is  nominally  that  of  the 
Court ;  in  fact  it  is  that  of  an  officer  of  the  Court ;  but 
I  contend  that  it  ought  actually  to  have  been  made  by 
the  Court. 

In  ex  parte  Davison^  1  Gl,  if  J.  227,  it  was  con- 
sidered necessary  to  apply  to  the  Court  ^  for  the  four- 
day  order ;  and  if  in  1822  it  was  conceived  that  such  an 
application  should  be  made  to  the  Court  itself^  that 
rule  should  certainly  not  be  departed  from  now,  when 
a  separate  court  is  established,  which  is  constantly  open 
to  suitors. 

Sir  John  Cross :  —  I  do  not  believe  any  case  can  be 
produced  where  a  four-day  order  was  set  aside,  because 
not  actually  made  by  the  Court 

The  Registrar  (a),  at  the  desire  of  Sir  John  Cross, 
here  stated,  that  the  order  is  signed  ^<  by  the  Court ;" 
that  a  short  petition  comes  in  to  the  office,  stating  the 
personal  service  of  the  order,  the  personal  demand,  and 


(a)  Mr.  Barber. 

s  3 
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1834.       non-payment;  this  is  supported  by  affidavit,  and  there- 
upon the  next  order  issues  of  course,  (a) 


Ex  parte 
Malachy. 


In  the^  matter      (^j  q^  j^q^j^  ^^  ^^  ^j.  ^^  ^^^^    r^^^  ^^,  ^.^  y^ 

Bennetts       trar's  office,  information  has  been  served  personally^  and  a  demand 

and  another,    kindly  furnished  that  the  prac-  made.     If  the   money  remain 

tice  is  as  follows :  —  unpaid  at  the  expiration  of  the 

When  part  of  the  order  made  four  days,  another  short  petition. 

Practice  as  to       on  a  petition  is  to  pay  money  again  stating  the  fiicts,  and  pray- 

nr.pJyment  rf  "  forthwith,"   and   no   speciHc  ing  that  a  warrant  of  commit- 

money,  &c.         time  is  mentioned,  (which  is  sel-  ment  may  issuer  and  an  affidavit 

dom  done  in  the  first  instance  *,)  in  support,  as  before,  must  be 
the  person  to  receive  the  money  taken  into  the  office,  whereupon 
must  make  a  personal  demand  an  order  will  be  made  of  course 
on  the  person  who  is  to  pay.  for  the  issuing  of  the  warrant 
If  costs  form  the  subject  of  de-  of  commitment  This  warrant 
mand,  they  must  have  been  pre-  issues  under  the  seal  of  the 
viously  taxed,  and  Mr.  Gregg's  court,  and  is  directed  to  the 
certificate  of  taxation  obtained  warden  of  the  Fleet  or  his  de- 
and  filed.  A  copy  of  this  cer-  puties,  and  is  sent  from  the 
tificate  must  be  served  at  the  office  direct  to  the  warden, 
time  of  demand,  showing  the  The  above  observations  apply 
original,  or  an  office  copy  there*  only  when  the  order  made  in 
of,  as  the  case  may  be^  After  court  is  to  pay  "  forthwith."  If 
this  personal  demand,  the  ap-  any  specific  time  be  mentioned, 
plicant  must  wait  one  month,  then  the  first  application  to  the 
a  period  established  by  custom,  office  is  at  the  exjnradon  of  that 
and  recognized  by  practice.  At  time  for  the  four-day  order  in 
the  expiration  of  the  month  a  the  first  instance,  without  the 
short  petition  must  be  drawn,  intermediate  fourteen-day  order, 
stating  the  facts,  and  praying  an  The  office,  however,  will  only 
order  for  payment  within  four  grant  these  orders  of  course 
days,  or  committal,  and  the  usual  under  ordinaiy  circumstances, 
affidavit  made  of  demand  and  ^nd  when  every  thing  has  pro- 
non-payment  in  support,  all  ceeded  in  usual  course.  If  there 
which  must  be  taken  to  the  ^  ^'^y  irregularity,  or  any  un- 
office,  where  an  order  to  pay  usual  circumstances,  then  appli- 
within  four  days  will  be  given  cation  must  be  made  in  open 

court.    These  applications  have 

♦  If  any  time  be  mentioned,  it  heretofore  been  ex  parte;  but  it 

is  usually  fourteen  days.  will  be   perceived    by  ex  parte' 
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Mr.BetheU:—  183*. 

The  practice  is,  that  unless  a  day  be  mentioned  the  " 

party  must  wait  a  month,  then  obtain  an  order  to  pay     Malachy. 
within  fourteen  days  or  some   other  specific  period,        the^mattcr 
and  next  a  four-day  order;  and  it  is  only  after  both     Bennetts 
have  been  disregarded  that  the  order  for  an  attachment 
can  issue;  but  in  this  case  no  ^<day"  was  mentioned, 
nor  was  the  order  made  <<  forthwith." 

In  Higgins   v.  ,  8  Ves.  381,  Lord  Eldon 

noticed  the  consequences  of  ordering  money  to  be  paid 
*^  forthwith,"  and  mentioned  an  instance  where  an  order 
in  these  terms  was  not  acted  on  in  five  years. 

In  Lamb  v.  Withers^  1  Young  jf  Jervis^  453,  an  order 
had  been  made,  directing  the  payment  ^<  forthwith"  by 
one  of  the  parties  of  a  sum  of  money  to  another  of  the 
parties.  The  order  was  served,  and  a  demand  of  pay- 
ment was  made  in  the  usual  manner.  A  short  order 
was  then  obtained  for  the  payment  of  the  money  on  a 
given  day.  That  order  was  also  served,  and  being  dis* 
obeyed,  a  motion  was  made  for  an  attachment  for  non- 
payment of  the  money,  and  a  question  arose  whether 
the  demand  under  the  general  or  first  order  was  suf- 
ficient, or  whether  a  new  demand  was  not  necessary 
under  the  short  order.  The  officers  of  the  Court  dis- 
agreed respecting  the  practice.  The  Court  refused  to 
order  the  attachment,  considering  that  a  demand  ought 
to  have  been  made  under  the  short  order,  no  time  for 
the  payment  being  fixed  by  the  general  or  first  order. 


Solomons,  post  369,  in  note,  that  in  its  turn.    It  is  presumed  that 

Sir  George  Rote  is  of  opinion  the  Court  would  allow  ic  to  oe 

notice  should  be  given.  brought  on  at  the  sitdng  of  the 

Though  it  must  be  on  petition.  Court  as  if  a  mere  motion,  on 

yet  it  does  not  appear  Uiat  it  is  giving  two  clear  days'  notice  to 

necessary  to  wait  till  it  comes  on  the  other  side. 

s  4 
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1834.  In  Anxm.^  14  Vet.  207,  Lord  Eldan  lays  down  the 

practice  to  be,  that,  first  an  order  must  be  obtained  that 

Malachy.     the  party  pay  by  a  given  day ;  and  if  he  do  not,  then 
In  the  matter  another  order  must  be  obtained,  to  pay  by  another  day, 
Bennbttr      or  stand  committed. 

aoU  another.  Another  fatal  objection  to  the  arrest  is  the  form  of 
the  order.  It  is  necessary  that  the  order  should  point 
out  the  person  to  whom  the  money  should  be  paid, 
otherwise  all  must  join  in  making  the  demand. 

The  application  in  this  case  was  by  GUburd  alone : 
that  was  insufficient.  The  four  are  not  partners; 
therefore  GUburd  was  not  authorized  to  receive  the 
money. 

In  mikins  V.  SUphens,  19  Ve$.  117,  it  was  held,  that, 
for  the  purpose  of  commitment  under  an  order  to  pay 
money  within  four  days,  or  stand  committed,  the  person 
serving  the  brder  must  have  authority  to  receive  the 
money ;  Lord  Eldon  saying,  <<  If  the  person  serving  an 
authority  of  this  sort  have  authority  to  receive  the  money, 
the  other  knows  to  whom  he  is  to  pay  it;  if  not,  he  may 
be  employed  during  the  four  days  in  hunting  for  the 
person  who  is  to  receive ;  and  suppose  his  residence  be 
in  Cumberland?    The  person  who  is  to  pay  must  be 
placed  in  such  circumstances,  that  the  instant  he  is 
served  with  the  order  he  may  know  how  to  deliver  him- 
self from  it,  and  then  his  disobedience  can  be  attributed 
only  to  his  not  being  ready  to  pay." 

Another  objection  is,  that  the  affidavit  of  the  money 
remaining  unpaid  was  not  made  the  day  the  warrant 
issued,  but  previously. 

In  Carleton  v.  Smithy  14  Ves.  180,  it  was  held  that  a 
Serjeant  at  arms  was  not  grantable  under  a  four-day 
order,  to  bring  in  books,  &c.,  till  made  absolute  by  a 
subsequent  order  on  the  master's  certificate,  of  the  same 
date. 
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In  Hopkinson  v.  Leachy  3  SwansC.  98,  Lord  Eldon        1834. 

held  that  the  master's  certificate  that  books,  &c.  had         

not  been  produced  according  to  order,  in  order  to  sup-     Malacht. 
port  a  motion  for  commitment,  must  bear  date  on  the  ^"  ^^^  matter 
very  day  of  the  motion,  otherwise  nan  constat  that  the      Bennetts 
party  had  not  since  the  certificate  and  before  the  motion    *"^  another. 
obeyed,  and  protected  himself  from  the  commitment. 

Passing  by  these  objections^  I  question  the  power  of 
this  Court  to  issue  the  warrant  under  any  circumstances. 
Formerly,  when  a  party  refused  to  obey  the  order  of  the 
Lord  Chancellor,  his  Lordship,  having  no  power  to  issue 
process  to  the  ordinary  officers  appointed  to  execute  the 
writs  of  the  common  law  courts,  was  compelled,  in  each 
case,  to  constitute  some  person  a  special  officer,  pro  hoc 
vicCf  to  arrest  the  offender  under  pretence  of  a  contempt 
of  court ;  and  the  warrants  of  commitment  were  to  the 
warden  of  the  Fleet  and  his  deputies.  This  was  one  of 
those  expensive  and  dilatory  proceedings  intended  to  be 
remedied  by  the  new  act  (1  &  2  W.  4.  c.  56.),  of  which 
the  preamble  declaries,  <*  That  it  is  expedient  to  provide 
means  of  administering  and  distributing  the  estate  and 
eflfects  of  bankrupts,  and  of  determining  the  questions 
which  from  time  to  time  arise  touching  the  same,  other 
than  are  provided"  by  the  former  statutes.  The  first 
section  of  the  same  act  erects  this  into  one  of  the  courts 
of  record  at  Westminster  Hall;  consequently  this  Court 
is  no  longer  driven  to  act  in  personam,  or  compelled  to 
have  recourse  to  the  doctrine  of  contempt.  The  conse- 
quence is^  that  this  Court  must  pursue  the  course  of  the 
other  courts  of  Westminster  Hall.  That  course  is  to 
issue  a  writ  of  attachment  to  the  sheriff  of  the  proper 
county,  who  thereupon  arrests  the  defaulter,  and  lodges 
liim  in  the  county  gaol. 

Instead^  however,  of  issuing  a  writ  to  the  sheriff^  a 


and  another. 
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1634.        special  warrant  issued  to  tbe  warden  of  the  Fleet,  and 
— ■""        Malachy  was  brought  up  to  London  at  the  expence  erf 

Ex  parte  . 

Malachy.      *'^*' 
In  the  matter 
of 
Bennetts  Mr.  Swanston^  in  support  of  the  commitment :  — 

There  is  no  distinction,  except  in  words,  between  a 
general  order  to  pay,  and  one  to  pay  "  forthwith."  The 
distinction  recognized  in  the  cases,  is  between  an  order 
to  pay  generally,  and  on  a  day  certain .  If  ex  parte  Dam- 
soHj  1  GL  ^  J,  227,  is  depended  on  as  laying  down  the 
practice,  then  that  case  is  against  this  application :  there 
the  order  was  to  pay  <^  forthwith,^'  and  the  application 
was  for  the  four-day  order.  And  the  Vice  Chancellor, 
after  referring  to  the  secretary,  made  the  order  as 
prayed. 

As  to  the  filing,  it  is  clear  the  affidavit  must  have 
been  in  the  office  when  the  order  was  drawn  up,  and 
any  wrong  indorsement  cannot  invalidate  the  commit- 
ment. 

[Sir  John  Cross: — It  does  not  appear  that  the  de- 
mand was  made  by  all,  or  by  one  with  the  authority  of 
the  whole.] 

From  the  case  of  Broomhead  v.  Smithy  8  Ves.  357,  it 
appears  that  the  rule  then  was  to  issue  an  attachment  at 
once,  and  it  was  sufficient  if  the  affidavit  were  filed 
before  the  return  of  the  order.  In  that  case  the  attach- 
ment was  objected  to  because  the  affidavit  was  not  filed 
when  it  issued.  Lord  Eldon  (who  was  assisted  by  the 
Master  of  the  Rolls)  decided  on  another  ground.  He 
said,  however,  <*  We  are  relieved,  therefore,  from  decid- 
ing, in  this  case,  whether  the  affidavit  is  necessary  or  not; 
a  necessity  which  we  are  much  disposed  not  to  acknow- 
ledge, on  account  of  the  practice  of  the  last  fifty  years 
against  it,  and  the  number  of  cases  under  process,  liable 

11 
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to  the  same  objection,  that  would  be  afiPected  by  such  a        1834. 
dedsion."  „ 

Ex  parte 

The  Court  in  that  case  would  not  have  discharged     Malachy. 
the  order,  but  would  have  permitted  other  affidavits  to  '"  the^  matter 
be  filed,  which  at  any  event  I  ask  may  be  allowed  in     Bennetts 
the  present  case,  as  the  real  state  of  circumstances  is  not 
in  dispute ;  it  is  merely  a  technical  question.     The  ob- 
servations as  to  the  propriety  of  issuing  a  writ  to  the 
sheriff  only    show    the    expediency    of   altering    the 
existing  practice^  the  jurisdiction  of  the  Court  to  pro- 
ceed in  the  present  case  by  a  warrant  being  perfectly 
clear.    In  fact  we  actually  applied  to  the  registrar  to 
issue  a  process  to  the  sheriff^  but  he  stated  that  he  had 
no  authority. 

Sir  John  Cross :  —  The  question  of  expence  certainly 
strikes  me.  To  execute  this  process  so  far  off,  and  for 
so  small  a  sum^  does  appear  too  strong^handed.  The 
counsel,  however,  not  having  concluded  their  argu- 
ments, I  will  not  say  whether  there  has  been  any  irre- 
gularity. 

Mr.  BetheU  in  reply :  — 

An  order  to  pay  generally  is  not  equivalent  to  an 
order  to  pay  *<  forthwith."  In  this  order  no  hand  was 
appointed  to  receive  the  costs ,  and  where  there  are  se- 
veral persons,  and  only  one  makes  the  demand,  it  is 
nugatory  i  executors  being  the  only  class  of  persons  of 
whom  one  can  receive  a  sum  and  give  a  discharge. 

A  payment  to  one  could  not  have  been  pleaded  to  an 
action  by  them  all  (a) ;  so  that  Malachy  refusing  to  pay 


(a)  Three  graziers  at  a  fair  market,  one  of  tbem  returned, 
had  left  their  money  with  their  received  the  money,  and  ab- 
hostess  while  they  went  to  the    sconded:  the  other  two  sued  the 
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1834.  to  one,  was  an  act  of  prudence  and  not  a  contempt. 

~  Moreover,  the  order  was  drawn  up  before  the  original 

Maxjlcby.  affidavit  on  which  it  was  founded  was  filed. 
Id  the  matttr       j-gj^.  j^^^  ^^^  .  _  ^j^^  moment  an  affidavit  is  taken 

Bennetts  into  the  office,  and  comes  into  the  hands  of  one  of  the 
registrars  or  their  deputies,  it  is  filed  :  there  is  no  par« 
ticular  act  constituting  filing,  (a)] 

By  an  order  of  the  Court  of  Chancery  made  in  1658, 
Be€ane*s  Orders,  148,  it  was  specially  ordered  that  no 
process  of  contempt  should  issue  before  an  affidavit  had 
been  duly  filed. 

This  order  must  be  considered  as  if  it  had  actuaUy 
been  made  in  Court.  If  the  party  had  applied  to  the 
Courts  he  must  have  produced  an  office  copy  of  the  affi- 
davit, and  he  ought  to  have  done  the  same  to  the  officer. 
If  the  registrar  had  been  asked,  <^  Is  that  affidavit  filed  ?'* 
he  would  have  replied,  *<  No;  it  is  in  the  desk  of  one  of 
the  deputy  registrars." 

I  therefore  rest  my  case  upon  the  following  circum- 
stances:— 

1st.  That  the  terms  of  GUburd's  affidavit  do  not 
bring  Malachy  into  contempt ;  it  only  stating  a  demand 
by  himself  alone. 

2d.  That  if  it  do,  it  was  not  filed  when  the  order  was 
made» 

woman  for  deliveriiig  what  she  until  the  same  three  demanded 

recdved  from  the  three  before  it ;  that  the  money  was  ready  to 

they  all  came  to  demand  it  toge-  be  pdd  whenever  the  three  men 

ther.     The   cause  was    clearly  should  demand  it  together :  this 

against  the  woman,  and  judgment  altered  the  whole  proceedings, 
was    ready  to  be  pronounced,        (a)  In  ex  parte  NewUm^  2  Roie^ 

when  Mr.  Noy,  as  amietu  curus,  19,  Lord  Eldon  says,  **  I  have  al- 

moved   in  arrest  of  judgment,  ways  understood  the  filing  of  an 

that  the  defendant  had  received  affidavit  to  be  the  swearing,  and 

the  money  from  the  three  toge-  carrying  it  into  the  office." 
ther,  and  was  not  to  deliver  it 
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3d.  That  it  was  sworn  long  before  used,  and  therefore        1834. 
turn  constat  but  the  sum  had  been  paid  since  it  was        — ^ 

Ex  parte 
sworn.  Malachy. 

4th.  That  the  four-day  order  should  not  have  issued  ^°  ^^^  matter 

without  an  intermediate  order.  Bennetts 

and  another. 

Sir  John  Cross:  —  It  appears  to  me  that  the  just 
course  is  to  order  the  discharge  of  the  prisoner,  without 
costs,  if  he  pay  the  sum  for  non-payment  of  which  he  is 
in  contempt,  and  undertake  to  bring  no  action.  In 
this  opinion  I  have  ascertained  that  the  Chief  Judge 
concurs.  It  was  a  harsh  course  to  issue  this  warrant, 
and  had  better  have  been  avoided,  unless  absolutely 
necessary.  I  do  not  find  that  any  intimation  was  made 
to  him  that  the  warrant  would  be  issued  if  the  money 
were  not  paid. 

Discharge  ordered,  (a) 


(a)  Court  ofReview,  31  May  1 839.  case  the  order  was  to  pay  within  After  an  order 

JEx  parte  Solomons.  —  In  the  a  week  after  personal  demand;  *^^Ld'^'°* 

matter  of  Mabbalt.  the  week  only  expired  on  the  the  next  order 

Mr.  Bethell  stated,   that   an  29th,  and  this  is  the  51st.  When  w  to  pay  wiUiln 

order  was  made  in  this  case  to  an  order  is  to  pay  "  forthwith,"  gt^^  ^om- 

pey  a  sum  of  money  within  a  in  practice  a  month  is  always  al-  mitted :  this  is 

week  after  personal  demand;  that  lowed  to  elapse  before  any  fur-  offi^jJutl^cir- 

the  demand  was  properly  made  ther  application  is  made.    Bot  eumstanoesren- 

on  the  22d  of  May,  but  the  mo-  tlie  present   application    is  on  ^^  ■"  apphca- 

ney  not  paid;  he  therefore  moved  motion;  that  is  not  usual;  the  Court 


for  an  order  that  the  party  might  regular  course  is  to  present  a  Mry,  notice 

pay  within  four  days  or  stand  petition,  and  though  I  do  not  say  "^^  other*" 

committed,  and  for  the  costs  of  but  that  we  may  have  power  to  side, 

this  motion,  and  cited  ex  parte  issue  the  order  asked  on  motion, 

Davidson^  1  Gl,^J.  237,  where  yet  where  process  of  contempt, 

it  was  held  that  after  an  order  followed  up  to  attachment,  may 

to  pay  forthwith,  the  next  order  ultimately  issue,  the  more  formal 

was  the  four-day  order.  method   of  a  petition  appears 

The  Chief  Judge:— In  this  adviseable. 


270  CASES  IN  BANKRUPTCY- 


Second  ^      ^  SOLARTE  and  others,  Assignees  of  Alzedo. 

Subdivision  _         ,                                 /•  ^^rr^,,            ^    ^^r  a  ^T-^r-r^ 

Q^^j^  —In  the  matter  of  DYER  and  S WAYNE. 

Jan.  lly  rp 

1834.  ^  HIS  was  an  application  to  prove  before  Mr.  Com- 


A.  gives  an  ao-   missioner  Merivaky  who  adjourned  the  question  to  the 

bai  to  B., which  Subdivision  Court,  in  pursuance  of  the  1  &  2  W.  4. 
?•  P»«  to  C.        gg       30 

in  exchange  for 
an  acoommoda- 
tion  bill  given  -» *      •■  ^  n       t  *• 

by  C.  to  B.  Mr.  Montagu  for  the  proof. 

A.*i  bill  It 
proTeable  by 

the  asngnees  of       Mr.  China j  coutrd. 

C.  against  the 
estate  of  A.,  but 

the^v^  end  ij^j^  ^y  ^^  judgment  of  the  Subdivision  Court  was 

delivered  by  Mr.  Commissioner  Merivale. 

In  this  case  three  distinct  firms  are  concerned :  *» 

1.  Knowles  and  Son. 

2.  Dyer  and  Swayne. 

3.  Alzedo  and  Co. 

Knowles  and  Son  and  X)^er  and  Swayne  exchanged 
accommodation  acceptances,  mutually  drawn  and  ac- 
cepted by  the  two  firms. 

Alzedo  and  Co.  accepted  accommodation  bills  drawn 
by  Knowles  and  Son,  in  exchange  for  some  of  the  bills 
drawn  by  Knowles  and  Son,  and  accepted  by  Dyer  and 


Sir  George  i?of^.*^  Such  ap*  June  3. — ^This  day  Mr.  jB^fAd/ 

plications  as  the  present  need  stated  to  the  Court  that  he  found 

not  be  made  to  the  Court ;  but  if  on  inquiry,  that  the  four-day  or- 

any  unusual  circumstance  should  der  was  of  course  at  the  office 

render  an  application  necessary,  whenever  money  remains  unpaid, 

then  the  better  course  will  be  to  after  a  special  time  has  been  ap- 

serve  the  other  side,  and  not  pro-  pointed  in  an  order  for  its  pay* 

ceed  ex  parte,  ment* 

Motion  dismissed. 
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Swayne^  and  delivered  to  Alzedo  and  Co.  by  Knowlei        1834. 

and  Son. 

Each  of  the  three  firms  became  bankrupt,  and  none       aoLAaro 
of  the  bills  were  due  at  the  time  of  the  bankruptcies.  and  otben. 

On  some  of  these  bills  accepted  by  Dyer  and  Swayne^  J^ 

and  which  were  in  the  hands  of  Alzedo  and  Co.  at        P^^^y^ 
their  bankruptcy,   the  assignees  (of  Alzedo  and  Co.) 
seek  to  prove  against  the  estate  of  Dyer  and  Swayne. 

The  bills  between  Knowles  and  Son  and  Dyer  and 
Swayne  (according  to  a  principle  established  by  Lord 
Bosdyn  in  ex  parte  Walker^  4  Ves.  373,  and  ever  since 
followed,)  do  not  constitute  a  debt  proveable  on  either 
side;  but  although  mere  accommodation  bills,  it  is  clear, 
that,  in  the  hands  of  bond  fide  holders  for  valuable  con^ 
sideration,  they  are  proveable  against  both  estates,  and 
this  even  though  such  holders  had  notice  of  the  nature 
of  the  dealings  between  the  two  houses. 

The  right  of  the  assignees  of  ^^sedb  to  prove,  depends 
on  whether  the  acceptances  given  by  Alzedo  in  exchange 
for  the  bills  drawn  by  Knowles  and  Son,  and  accepted 
by  Dyer  and  Swayne,  furnished  a  valuable  consideration. 

It  is  a  principle  well  established,  that  if  a  bill  of 
exchange  be  given  expressly  in  consideration  of  another 
bill,  and  in  exchange  for  it,  as  was  the  case  here,  there 
is  a  good  consideration,  and  the  holders  may  prove 
against  the  party  giving  the  bill. 

The  cases  in  support  of  this  position  are  collected  in 
Bayley  on  Bills,  page  423  to  page  430,  edit.  5th ;  and 
it  would  be  a  waste  of  time,  and  imply  a  doubt  where 
none  exists,  to  analyze  these  cases,  or  inquire  into  the 
principles  on  which  they  were  originally  founded. 

The  assigrnees  of  Dyer  and  Swayne  do  not  dispute 
the  general  principle,  but  contend  that  bankruptcy, 
having  intervened  before  the  acceptances  became  due, 
creates  a  distinction,  and  that  there  is  no  debt  prove- 
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1834*        able,  because  no  money  had  actually  passed  from  the 
acceptor  of  the  counter  securities  at  the  time  of  his 

Ex  parte  ,  ^ 

SoLABTE       bankruptcy.     But  we  apprehend  that  this  cannot  be 

In"^e*mSter  s^PPO'ted    consistently   with    the   doctrine    that   these 

of  counter  securities,  by  creating  the  liability  to  pay,  do  of 

and  anotfier.    themselves  constitute  a  valuable  consideration.     Nor  is 

the  view  contended  for  consistent  with  the  fact  that 
the  bills  have  been  negotiated  for  value,  and  thus  a 
benefit  has  been  actually  enjoyed  by  those  to  whom 
they  were  given  in  exchange  for  Dyer  and  Swayn^s 
acceptances. 

Mutual  acceptances  constitute  a  debt  proveable,  al* 
though  no  money  have  passed  between  the  exchanging 
parties,  Bolfk  v.  CasUm^  2  Hen.  BL  574 ;  and  the  former 
practice  in  bankruptcy,  as  is  stated  by  Bayley  on  Bills, 
page  425,  was  in  strict  conformity  with  this  doctrine ; 
the  distinction  (which  appears  to  have  been  introduced 
by  Lord  Thwrlow  in  ex  parte  Clanricarde^  Cooh^s  B.  L. 
160,  except  as  varied  under  the  special  circumstances  of 
the  dealing  of  a  banker  by  Lord  Eldan  in  ex  parte 
Bloxam^  8  Ves.  531,)   being,  that  a  party  who  has 
actually  advanced  money,  is  entitled  to  receive  a  di^- 
dend  immediately,  while  one  who  has  only  given  bill 
in  exchange  for  bill,  though  he  is  admitted  to  prove,  is 
not  entitled  to  receive  dividends  till  he  have  either  taken 
up  his  own  acceptances,  or  until  the  account  has  been 
finally  settled.  The  case  of  ex  parte  Bloxamy  8  Ves.  531 , 
is  an  authority  that  the  law  is  the  same,  whether  the  coa- 
sideration  be  the  acceptance  of  the  person  to  whom  the 
bill  is  transferred  or  that  of  any  other  person.    With 
the  principles  of  the  foregoing  cases  that  of  Sarrat  v, 
Austifii  4  Taunt.  200,  is  not  at  variance.     It  was  there 
held,  that  money  payable  on  a  counter  security  is  not 
a  good  petitioning  creditor's  debt,  unless  he  have  taken 
up  his  own  acceptances ;  the  reason  of  which  is,  as  was 
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observed  by  Sir  J.  Mansfieldy  that  a  debt  in  its  nature        1834. 

contingent  will  not  support  a  commission.     It  would        

be  a  singular  construction  of  those  acts,  that  though  a      Solarte 

man,  at  the  time  of  taking  out  a  commission,  be  not  ,  *"?  others. 

In  the  matter 
entitled  to   receive  a  shilling  out  of  the  bankrupt's  of 

estate,  nor  ever  will  receive  a  shilling,  unless  he  pay    ^-P^^th 

his  counter  bill,   he  shall  be  able  to  petition  for  a 

commission.     But  this  reasoning  was  held  wholly  in» 

applicable   to   the  right  to   prove    merely,   retaining 

the  dividend,  as  is  manifest  from  what  was  said  in  the 

same  case :  ^^  This  debt  is  not  on  the  face  of  the  in-» 

strument  contingent,  but  it  is  thus  &r  in  the  nature  of 

the  transaction  contingent,  that  till  the  drawer  has  paid 

his  counter  bill  tlie  Court  of  Chancery  will  restrain  him 

from  receiving  any  dividend/'     The  right  to  prove 

under  such  circumstances  is  one  which,  at  law,  would  be 

unquestionable,  although  restrained  in  equity,  in  the 

mode  already  mentioned. 

It  has  been  urged,  that  this  case  is  virtually  governed  ExpaneSoiarte, 

by  ex  parte  Solarte^  2Dea.  jf  Ch.  261,  where  the  Court  sGi.oommcnted 

of  Review  decided,  that  the  acceptances  on  which  it  b  now 

sought  to  prove  against  the  estate  of  the  acceptors  were 

not  proveable  in  the  hands  of  the  same  holders  against 

the  estate  of  the  drawers ;  but  we  conceive  that  case  is 

clearly  distinguishable  from  the  present,  on  grounds 

which,  though  not  marked  with  sufficient  precision  in 

the  printed  report,  yet  may  be  collected  from  the  facts  as 

there  stated ;  and  that  the  distinction  thus  furnished  was 

taken  by  the  Court  may  be  found  by  referring  to  the 

jshorthand  writer's  note  of  what  was  actually  said  by  his 

Honor  Sir  George  JRose^  who  pronounced  an  elaborate 

judgment,  the  principal  points  of  which  are  either  un- 

nodced  or  only  hinted  at  in  the  printed  compendium  of 

the  case.     By  the  shorthand  writer's  note  it  appears 

that  the  way  in  which  Sir  George  Rose  put  the  case  was 

Vol.  I.  T 


on.  j 

I 
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1834.        as  follows:  —  Admitting   that  AkedOj  putting   bank- 
ruptcy  out  of  the  question,  would  have  had  good  cause 
SoLARTE      of  action  against  Knowles  and  Son,  they,  {Knowles  and 
.  *"J^^^®"'     Son,)  on  the  other  side,  might  have  obtained  an  injunc- 
of  tion  in  restraint  of  such  action,  on  a  bill  representing 

and  anothef.    ^^^^  there  was  no  other  consideration  for  their  accep- 
tances but  Alzedo*s  unpaid  and  outstanding  acceptances ; 
and  that  he  {Alzedo)  not  being  in  a  state  to  provide 
for  those  acceptances,  they  {Knowles  and  Son)  would 
have  had  to  take  up  both  their  own  and  Alz€do*s  ac- 
ceptances ;  and  that  though  Alzedo  were  to  allege,  as 
a  ground  for  dissolving  the  injunction,  that  he  {Alzedo) 
had  paid  a  dividend  of  near  I2s.  in  the  pound  on  his 
own  acceptances,  yet  this  would  give  him  no  right  as 
against  Knowles  and  Son,  unless  he  could  either  deliver 
up  the  bills  to  them,  or  otherwise  relieve  them  from  all 
liability  in  respect  to  those  bills.     In  the  present  case, 
the  estate  of  Knowles  and  Son  has  actually  sustained 
the  burthen  of  proof,  and  has  paid  dividends,  amount- 
ing to  upwards  of  5s.  in  the  pound,  on  the  accept- 
ances of  Alzedo;  whence  it  follows,  that  if  Alzedo  were 
admitted  to  prove  in  respect  of  Dyer  and  Stcayvie^s 
acceptances,  taken  by  him  in  exchange  for  his  own, 
there  would  be  a  double  proof.     This,  while  it  strictly 
applies  to  the  situation  of  Knowles  and  Son,  the  drawers, 
has  no  application  to  that  of  Dyer  and  Swayne^  tlie 
acceptors  of  the  bills  now  sought  to  be  proved  against 
the  estate  of  the  latter. 

Now  this,  though  very  obscurely  intimated  in  the 
printed  report  of  ex  parte  Sdarte,  2  Dea.  Sf  Ch.  26  ]» 
appears  to  be  the  true  ground  on  which  the  decision 
rested,  which  renders  it  unnecessary  that  we  should 
look  further  into  the  report  of  that  case,  except  in  order 
to  point  out  an  inaccuracy  which  renders  the  report  of 
no  authority  with  respect  to  the  grounds  of  the  decision. 

12 
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Sir  George  Base  is  made  to  say,  in  general  terms,  and|         1834. 

without  any  qualification,  that  if  the  bills  "  would  not         

constitute  a  good  petitioning  creditor's  debt,  so  neitlier      SolaTm 
are  they  proveable  under  a  commission;"  a  position     and  others, 
which,  thus  broadly  stated,  is  not  maintainable,  (a)    But  of 

this  part  of  the  report  is  at  variance  with  the  shorthand       F^^\ 
writer's  |iote,  by  which  his  Honor  appears  to  have  said, 
^<  It  is  certainly  a  general  rule,  scarcely  with  more  than 
one  exception,  that,  in  matters  of  legal  debt,  proveable 
debt   and   petitioning  creditor's  debt  are  convertible 
terms;"  to  which  his  Honor  adds,  <<  If  the  debt  will 
not  do  as  a  petitioning  creditor's  debt,  it  will  not,  if  a 
legal  debt,  do  as  a  debt  to  be  proved ;"  a  most  im- 
portant   qualification,    altogether    overlooked    by    the 
reporters,  and  which  lets  in  the  distinction  of  SarraU 
V.  AusHnj  4  Tca/ad.  200,   that  a  debt  of  this  nature, 
though  strictly  proveable,  is  not  a  debt  which  will  sup- 
port a  oommission.     Thus  also  it  is  in  the  same  case 
stated  as  a  ground  of  their  Honors'  decision  in  admit- 
ting the  proof  in  respect  of  two  bills  (distinct  from 
either  of  those  now  in  question),  that  <<  although  no 
notice  of  dishonour  was  given,  yet  as  they  fell  due  after 
the  bankruptcy  of  Messrs.  Knowles  no  notice  was  re- 
quisite," it  is  impossible  to  doubt  that  this  statement 
must  also  have  arisen  from  some  inadvertance  on  the 
part  of  the  reporters,  being,   thus  broadly  taken,  at 
variance  with  the  law  as  established  in  Sohde  v.  Proctor^ 
4  Barru  If  Ores.  517,  and  ever  since  acted  on^  that  al-> 
though  a  party  entitled  to  notice  have  become  bankrupt, 
that  does  not  dispense  with  the  necessity  of  notice,  either 
to  the  bankrupt  himself  or  to  his  assignees,  if  assignees 
have  been  chosen.     But  this  is  an  error  which,  bs  it 
does  not  afiect  the  present  question,  we  should  not  have 

(a)  Qwere.  Does  not  the  preceding  sentence  of  Sir  George  Eose*i 
judgment  confine  his  olMcrvation  to  the  parUcular  bills  in  question? 

T  2 


676  CASES  IN  BANKIlUPTCY. 

1834.        iulverted  to^  except  for  the  purpose  of  showing  bow 

"~~*        little  reliance  is  to  be  placed  on  tbis  case  of  ear  parlr. 

SoLART£      "Solarte^  thus  loosely  reported,  as  an  authority,  even  if  it 

and  othert.    ^^^^  ^^  variance  (which  it  is  not)  with  the  principles  on 

of  which  we  conceive  the  present  case  must  be  decided, 

and  another         ^  distinction  has  been  attempted  to  be  established  as 

to  one  of  the  bills  for  293/.,  which  was  an  acceptance  of 
Dyer  and  Swayne^  given  to  Alzedo  in  exchange  for  an 
acceptance  of  Alzedo*s  to  the  same  amount,  indorsed  by 
Dyer  and  Stoayne,  on  which  last  acceptance  Messrs.  Groie 
and  PrescM  (the  holders)  have  received  dividends  on  all 
the  estates  to  the  amount  of  20«.  in  the  pound ;  and  it 
is  contended  on  the  part  of  the  assignees  of  Dyer  and 
Swayney  that  tliis  bill  having  been  proved  against  their 
estate,  and  they  having  paid  dividends  to  Groie  and 
Prescott  on  its  amount,  and  as  the  bill  is  now  in  their 
possession,  they  are  entitled  to  set  it  off  against  the  cros& 
bills  accepted  by  Dyer  and  Swayne,  which  is  one  of  those 
now  sought  to  be  proved  by  the  assignees  of  Alzedo. 

On  the  principle,  however>  which  we  conceive  ought 
to  govern  the  pre^nt  case,  which  is  to  be  found  in 
ex  parte  Clanricarde^  Cooke's  B.  L.  160,  S.  C.  Bayley 
on  Bills,  425,  and  the  cases  which  have  followed  that 
decision,  it  will  not  be  necessary  to  make  any  special 
order  respecting  this  bill  for  293/. 

The  order  which  we  tliink  it  right  to  make  is  that 
the  assignees  of  Alzedo  be  admitted  to  prove  on  all 
the  acceptances  of  Dyer  and  Swayne  in  their  hands, 
retaining  the  dividends  until  further  directions,  after  it 
shall  have  been  ascertained  what  each  estate,  including 
that  of  Knowles  and  Son,  shall  have  paid  on  the  whole 
of  their  mdtual  liabilities ;  and,  to  guard  against  any 
objection  on  the  gtound  of  an  indefinite  suspension  of 
payment,  let  any  party  be  at  liberty  to  apply  whenever  it 
shall  b^  probable  that  this  account  may  be  finally  settled. 
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JEx  parU  DE  BEGNIS  and  others.— In  the  matter  of      C.  of  R. 

CHAMBERS.  ^^'  13, 

1834. 

^JLiAPORTEy  being  tenant  of  the  King's  Theatre  or  On  the  applica. 
Italian  Opera  House  in  the  Haymarket,  London,  under  ©f  the  uJ^eea 
a  lease  from  the  assignees,  at  a  rent  of  13,250/,  in  •  reference  was 

^  ^   ^^  made  to  the 

August  1833,  petitioned  the  Court  of  Review  for  a  commiasioner, 
reference  to   Mr,  Commissioner  Hotroyd^  whether  it  ^e^renUhould 
would  not  be  beneficial  to  the  estate  and  the  interests  of  *>«  f«jl"ced. 

which  was  done. 

the  theatre  that  an  abatement  of  the  rent  should  be  made^  On  the  appU. 

1  •  i_       /•  J        J        mi_  •    •  /v        cation  of  wnne 

which  reference  was  ordered.  1  he  commissioner,  after  creditors,  one 
examining  witnesses,  made  the  following  certificate :  "  I  ^-^^^^^ 
hereby  certify,  that,  in  my  opinion,  it  would  be  beneficial  Court  refused 
to  the  estate  of  the  said  bankrupt  that  the  rent  of  the 
theatre,  referred  to  in  the  said  petition^  for  the  first 
season  and  for  the  residue  of  the  petitioner's  lease^ 
should  be  reduced  to  the  sum  of  10,000/.  per  annum, 
provided  the  petitioner  can  procure  good  security  for 
the  payment  of  such  rent  to  the  assignees.  During  this 
inquiry  it  was  stated  to  me  by  a  solicitor,  that  a  client 
of  his  would  give  11,000/.  per  annum  for  the  theatre, 
with  good  security  for  the  payment  of  the  rent;  but, 
from  the  evidence  adduced  before  me  with  relation  to 
the  management  of  the  theatre  firora  the  year  1828  to 
1833  inclusive,  and  the  receipts  and  expenditure  during 
that  period,  it  does  not  appear  to  me  that  a  higher  rent 
than  10,000/.  per  annum  will  a£Ford  a  fair  remunerating 
profit  to  a  lessee,  after  paying  all  expences.  Had  the 
rent  been  10,000/.  per  annum  in  1828,  1829, 1830,  and 
1831,  the  average  annual  profit  to  the  lessee,  after  pay- 
ing all  costs,  would  have  been  about  2,100/.  Dated  this 
1 2th  day  of  September  1833.    Edward  Hobrayd:* 

Laporte  petitioned  to  confirm  this  report.    The  peti- 
tion  was  heard  on  the  21st  of  November  1833,  the 
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1834.       assignees  appearing,  and  not  opposing,  whereupon  the 

Court  made  an  order  in  effect  confirming  the  report,  and 

De  Begnis     referring  to  Mr.  Gregg^  one  of  the  deputy  registrars,  to 

and  others,    settle  the  terms  of  tlie  new  lease,  if  the  parties  differed 
In  the  matter  .  ,  *^ 

of  about  the  same,  with  liberty  for  either  party  to  apply. 

Chambees,  q^  ^Yie  22d  of  November,  on  the  application  of  the 
present  petitioners,  the  drawing  up  of  this  order  was 
suspended. 

This  was  a  petition  praying  that  the  proceedings 
already  had  should  be  rescinded,  the  certificate  declared 
defective  and  erroneous,  and  discharged  or  rescinded, 
or  that  it  might  be  referred  back,  and  that  in  the  mean 
time  the  order  should  not  be  drawn  up* 

Mr,  Temple  and  Mr.  O.  Anderdonf  for  the  petitiony 
contended  that  the  order  ought  to  be  discharged  with 
costs,  having  been  improperly  and  oollusively  obtained. 

Mr.  Swanston  and  Mn  Montagu^  for  tlie  assignees  of 
C/iamberSj  said  that  the  amount  of  rent  offered  was  not 
the  only  point  for  consideration,  one  very  material  cir- 
cumstance being  the  permanent  good  or  bad  effect  which 
the  management  of  the  tenant  may  produce ;  it  being 
obvious  that  it  might  be  most  injurious  to  accept  a  large 
offer  from  a  man  wholly  unacquainted  with  theatrical 
management,  the  ultimate  efiect  of  which  would  be  the 
ruin  of  the  concern.  If  the  assignees  have  misconducted 
themselves  in  assenting  to  the  reduction  of  rent,  the 
proper  course  is  to  petition  to  charge  them  with  what, 
without  their  wilful  default,  they  might  have  received. 

Mr.  Twiss  and  Mr.  Keen,  for  Laporte  the  tenant. 

The  Chief  Judge  :  — 

The  order  complained  of  is,  as  it  affects  the  interests 
of  the  applicants,  mere  waste  paper.     I  made  the  ori- 
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ginal  order  reluctantly,  knowing  that,  if  the  assignees        1834. 
were  wrong,  the  report,  though  confirmed,  would  be  no        ^" 
justification  or  protection,  and  that,  if  right,  they  might     De  Begniis 
confidently  proceed  without  the  order  of  this  Court ;  but  •  ""?  others. 
it  was  urged,  that  it  would  at  least  furnish  evidence  of  of 

their  good  intentions,  and  even  enable  creditors  to  come  ^"^**»^»s- 
forward,  if  there  were  any  objections ;  and,  finally,  the 
order  was  made  on  importunity*  The  whole  amounts 
to  no  more  than  an  application  to  reduce  rent  made  by 
the  tenant,  the  assignees  consenting,  and  the  Court  con« 
firming.  The  only  use,  therefore,  of  the  order  is  to 
prove  that  the  assignees  acted  openly. 

The  same  reasons  which  would  have  led  me  to  refuse 
the  order  originally  now  induce  me  to  refuse  this  appli- 
cation to  annul  it.  At  the  present  moment  that  order 
has  no  effect  on  the  rights  of  the  petitionee  to  call 
the  assignees  to  account;  but  I  am  apprehensive  that 
if  the  Court  made  any  order  on  their  petition,  they 
would  be  so  bound  thereby  as  to  be  deprived  of  their 
remedies. 

The  Court  might  also  refuse  to  interfere  on  the  pre-  The  Court  will 
sent  occasion,  quite  independently  of  the  merits,  and  on  minut^ofan 
the  simple  eround  of  this  heinet  an  application  to  rescind  ^^!  **"  ^^^  - 

r      o  o  rr  application  of 

or  vary  an  order  made  by  persons  not  bound  by  it,  nor  persons  not 

J      ft*         ^  •         •  parties  to,  or 

parties  to  it,  and  which  is  yet  in  minutes.  bound  by  it. 

I  wish  it  to  be  distinctly  understood,  that  the  ground 
of  my  refusal  to  accede  to  the  present  application  is,  that 
by  so  doing  some  confirmatory  force  might,  as  against 
the  present  applicants,  be  given  to  an  order  which  ought 
not  to  be  so  confirmed. 

This  petition  must  be  dismissed,  but,  the  Court  not 
being  unanimous,  without  costs. 

Sir  John  Cross:  —  I  hope  that  nothing  I  say  will 
injure  the  assignees,  or  tend  to  impeach  the  uprightness 
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1831%        of  their  motives.     It  has  been  urged,  that  we  ought  to 
^         .       refuse  to  interfere  to  discharge  the  order  in  question, 
Db  Be6ni»     because,  in  a  case  before  Lord  Eldan,  he  declined  to  act 
In  "the  maUer  ^"  the  application  of  a  lessee.     I  continually  bear  cases 
^^  which  different  Chancellors  have  refused  to  hear  cited 

to  induce  this  Court  to  refuse  to  interfere  on  similar 
occasions ;  but  it  by  no  means  follows  that  because  Lord 
Chancelloi*s  sitting  in  a  court  oveiburthened  with  busi-> 
ness  readily  admit  reasons  for  avoiding  to  hear  causes, 
that  this  tribunal,  which  is  not  so  overloaded,  should 
decline  to  entertain  petitions.    It  has  been  said,  we  need 
not  vary  this  order,  because  it  is  of  no  validity.     I  do 
not  wish  to  hear  the  orders  of  any  Court  treated  as 
nullities.     This  Court  ordered  an  inquiry,  whereupon 
a  report  was  made  and  confirmed ;  and  why  ?  for  what 
was  all  this  done  ?  for  the  benefit  of  the  creditors.     But 
the  report  is,  that  De  Begnia  offers  1 1,000/.  with  secu- 
rity ;  and  the  reason  given  for  not  approving  of  the  offer 
is,  that  the  lessee  could  not  receive  enough  profit  if  he 
paid  11,000/.     If  that  reason  be  valid  this  conclusion 
4uust  be  arrived  at,  that,  if  Laporte  himself  were  now  to 
offer  to  pay  11,000/.,  the  assignees  ought  to  refuse  to 
receive  more  than  10,000/.    When  the  Court  confirmed 
the  order  it  was  done  as  a  matter  of  coarse,  tiiere  being 
no  opposition.     It  is  now,  however,  opposed,  and  the 
question  arises.  Have  the  petitioners  any  locus  standi  in 
curia  f    In  my  opinion  they  undoubtedly  have ;  they 
are  the  cestuis  que  trust  of  the  assignees,  and  state  that 
the  certificate,  if  acted  on,  will  induce  results  highly 
injurious  to  their  interests.      I  therefore  r^ret  that  I 
cannot  concur  in  the  opinion  that  they  have  no  such  in- 
terests as  to  entitle  them  to  the  prayer  of  their  petition. 

Sir  George  Hose :  — 

This  is  a  very  simple  case.     The  assignees  have  let 
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asrtain  property  at  a  given  rent,  and  have  reason  to        1834. 
think  tliat  it  should  be  reduced.     The  proceedings  sub-        ^''~~" 
sequent  to  the  petition  of  Laporte.  do  not  alter  or  vary     De  Bsgnis 
their  original  position,  either  as  affects  their  rights  or  .  *"^  othew. 
liabuities ;  neither  tiie  reference  to  the  commissioner,  nor  of 

the  confirmation  of  his  report  by  the  Court,  shields  Chambsss* 
them  from  any  responsibility,  if  they  have  not  properly 
managed  and  dealt  with  the  estate.  They  have  taken  on 
themselves  to  reduce  the  rent  to  10,000/.,  and  the  order 
of  this  Court  is  merely  to  be  taken  as  a  circumstance 
evincing  their  intent  to  act  properly  in  so  doing.  The 
only  question  can  be,  Have  they  as  trustees  acted  pro- 
perly in  so  doing? 

Putting  the  case  most  strongly  for  die  petitioners,  — 
suppose  die  commissioner  had  reported  that  a  lease 
ought  to  be  executed  to  De  Begids^  if  the  assignees 
thought  otherwise,  we  should  have  no  authority  to  com- 
pel them  to  do  so.  It  is  true  the  Court  often  interferes 
where  its  orders  cannot  be  considered  as  judicial,  and 
are  not  binding  on  all  parties,  (a)  Such  orders  are 
usually  concerning  the  administration  of  assets.  Sup- 
pose we  were  to  refer  this  back  to  the  commissioner,  and 
he  found  that  De  Degnis  ought  to  have  been  lessee,  what 
authority  should  we  have  to  order  the  assignees  to  accept 
liim  as  their  tenant,  if  they  were  reluctant?  The  order 
made  merely  gives  confidence  to  the  assignees ;  it  confers 
no  right  on  any  person,  nor  does  it  deprive  any  person 
of  any  right. 

The  only  method  which  the  petitioners  could  pursue 
in  this  case  (supposing  the  assignees  to  have  acted  un- 
advisedly) would  be  to  petition  for  their  removal,  or  to 
charge  tliem  on  the  ground  of  gross  dereliction  of  duty. 
On  such  a  petition  how  would  the  facts  be  ?     That  De 


(a)  See  2  Christian,  B.  L.  6,  edit.  2d. 
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1834. 

Ex  parte 

Db  Begnis 

and  others. 

In  the  matter 

of 

Chambers* 


Begnis  offers  1 1,000/. ;  tiiis  by  itself  amounts  to  nothing, 
as  it  may  be  more  advantageous  to  the  estate  to  let  to 
one  man  for  10,000/.  than  to  another  for  12,000/.,  in 
these  cases  money  not  being  the  only  test :  would  this  be 
enough  to  enable  the  Court  to  remove  the  assignees? 
The  parties  here,  liowever,  ask  to  rescind  the  order, 
which  they  are  not  entitled  to  do^  as  it  only  protects  the 
assignees  from  the  imputation  of  improper  motives,  and 
gives  them  no  right,  and  deprives  no  creditor  of  any 
right  he  may  have  as  against  them. 


Petition  dismissed.    The  assignees*  costs  out  of  the 
estate. 


C.  of  R. 

Jan.  14, 

1834. 

Under  a  fiat 
against  a  bank' 
er,  one  person 
allowed  to  prove 
on  behalf  of  a 
large  number 
of  holders  oflL 
notes ;  not  in- 
terfering as  to 
the  assignees  or 
the  certificate. 


Ex  parte  GORDON.— In  the  matter  of  MABERLY. 

Mr.  MONTAGU  applied  for  an  order,  that  one 
person  might  prove  on  behalf  of  a  large  number  of 
creditors,  being  holders  of  1/.  notes;  he  not  interfering 
in  the  choice  of  assignees,  or  with  the  certificate.  And 
he  stated  the  case  of  the  PortsmotUh  Bank^  cited  in  ex 
parte  Sogers^  Buck,  490,  and  said  a  similar  order  had 
been  made  under  the  bankruptcy  of  FaurUleroy, 


Ordered. 
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Ex  parte  J.  DAVY  and  W.  LEE,  assignees,  &c  and      C.  of  R. 
H.  MUNN.  — In  the  matter  of  CHAMBERS,  Jan.USf\6, 
GRAINGER,  and  CHAMBERS.  ^®^*- 

In  1812  a  joint  commission  issued  against  the  bank*  The  Court  have 

rupts.    The  two  Chambers  both  died  some  time  previous  restrain  the 

to  this  petition,  having  obtained  their  certificates.  S^rnglng  ^"^ 

In  November  1812  Grainger  petitioned  that  the  time  actions  to  upset 

1  -i^v  I  jiv'i.  jj      his  commission. 

for  his  surrender  might  be  enlarged,  which  was  ordered ;  ^^^^ 
but  he  failed   to  surrender   at  the    appointed   time;  two  yean,  and 
whereon  a  warrant  issued  for  his  apprehension,  but  he  the  Court  wUi 
absconded.    In  1819  he  petitioned  for  a  meeting  for  hb  ^^^  fj?,,^ 
surrender,  which  was  ordered,  the  assignees  consenting,  bringing  actions 
He  surrendered  accordingly,  and  after  several  adjourn-  chasers  under 
ments  of  his  examination  he  was  committed  for  gross  ****  commusion. 
prevarication;   he  remained  in  prison  till  1823,  when 
the  commissioners  ordered  his  discharge,  on  the  ground 
that  his  mind  was  unsound. 

In  1813,  or  1814,  the  assignees  brought  an  action 
against  a  creditor,  who  took  them  by  surprise  in  dis- 
puting the  validity  of  the  commission,  and  the  verdict 
was  against  them ;  a  new  trial  was  moved  for,  but  it  did 
not  appear  what  the  result  was. 

In  1824  Grainger  commenced  an  action  of  trover 
against  Mr.  George^  for  a  box  delivered  by  Grainger  to 
him,  on  purpose  to  try  an  action  to  disturb  the  com* 
mission.  George  delivered  the  box  over  to  the  assignees, 
who  defended  the  action,  and  pleaded  the  statute  of 
limitations,  and  Grainger  was  non-suited.  Tiie  box 
contained  old  clothes,  and  papers  of  no  value. 

In  1825  the  assignees  sold  parts  of  Grainger's  real 
estates,  and  in  1828  they  sold  other  portions.  At  the 
latter  sale  Mr.  Munn  was  a  purchaser. 
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1834.  In  1832  Grainger  commenced  an  action  of  ejectment 

; against  a  lessee  of  Mtmn%   and  he  also    oommeuoed 

Davy        other  eleven  different  actions  of  ejectment  against  dif- 

and  otherg.     ferent  purchasers  from  the  assi^ees. 
In  tbe  matter  "^  ° 

of  In  September  1832  Grainger  petitioned  to  supersede, 

aiMToufers  ^"^  '^'^  petition  was  dismissed,  with  costs  to  be  paid 
by  him  personally.  Grainger  had  not  obtained  his 
certificate. 

The  petition  prayed,  that  Grainger  might  be  re^ 
strained  from  further  disputing  the  validity  of  tlie  com« 
mission,  or  proceeding  at  law  for  that  purpose,  and  that 
all  actions  now  pending  having  that  object  in  view  might 
be  stayed ;  and  also  that  Grainger  might  join  in  and 
confirm  the  conveyances  made  by  the  assignees. 

Mr.  Bethellj  for  the  petitioner,  after  stating  the  facts 
of  the  case,  was  stopped  by  the  Court. 

Mr.  Swanston  and  Mr.  Russell  for  the  bankrupt :  — 

First,  it  is  submitted,  that  the  Court  of  Review  has 
no  jurisdiction  to  make  the  order  prayed. 

The  jurisdiction  now  asked  can  only  be  exercised  by 
a  court  of  equity,  and  on  a  bill  filed.  Though  in- 
stances may  be  found  in  which  the  Lord  Chancellor, 
sitting  in  bankruptcy,  occasionally  granted  such  injunc* 
lions  on  petition,  yet  such  jurisdiction  was  exercised  as 
Lord  Chancellor,  (a)  The  Lord  Chancellor,  therefore, 
bringing  his  powers  as  an  equity  judge  to  the  assistance 
of  those  he  possessed  when  sitting  in  bankruptcy,  exer- 
cised jurisdiction  in  many  instances  in  which  this  Court 
cannot,  being  a  tribunal  sitting  in  bankruptcy  only. 

The  Lord  Chancellor  having  the  power,  either  n^ 
Lord  Chancellor  or  as  sitting  in  bankruptcy,  might 

(rt)  Sec  ex  parte  Warwick^  Suck,  327. 
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declare,  ^^  I  think  fit  to  exercise  that  power  on  petition         1834. 

alone,  which  I  undoubtedly  may  exercise  on  bill.'*    But 

the  jurisdiction  of  this  Court  is  limited  by  bankruptcy,         Davy 

and  no  application  can  be  made  on  bill,  and  conse-  .  *"^  others. 
'^'^  ,  '  In  the  matter 

quently  the  injunction  cannot  issue  from  this  Court*  of 

In  Nower  v.  Herbert,  2  Vea.  sen.  826  (a),  an  applica-     ^j'ot^he^ra. 
tion  for  an  injunction  was  made  on  a  bill  filed.     In 
Kirhpairic  v.  Dennett j  1  Sim.  ^  Stu.  408,  S.  C.  1  GL  ^  J. 
300,  the  application  was  by  bill,  and  though  a  demurrer 
was  allowed  it  was  on  anotlier  ground. 

[Sir  G.  Base: — It  certainly  appears  by  the  early  cases', 
that  restrdning  the  bankrupt  from  bringing  actions  was 
formerly  thought  a  circumstance  of  equity  which  could 
only  be  obtained  by  bill,  but  in  subsequent  cases  it  was 
ordered  on  petition ;  and  reference  to  first  principles  shows 
it  may  be  done  on  petition.  Where  the  committees  of 
lunatics  are  interfered  with,  where  trespasses  are  com*- 
mitted  on  property  to  which  a  receiver  is  appointed,  or  on 
tliat  held  by  any  other  officer  of  a  court  under  a  seques- 
tration^  the  Court  always  interferes  to  protect  its  officers 
on  petition ;  and  tlie  protection  demanded  in  those  cases 
is  analogous  to  that  now  asked  by  the  assignees,  who  are 
officers  of  this  Court.] 

In  all  the  cases  referred  to  there  was  a  preceding 
-decree  which  bound  all  parties,  who  were  previously 
heard,  but  in  bankruptcy  the  party  is  adjudged  a  bank- 
rupt behind  his  back. 

Ex  parte  Ghseop,  2  GL  jr  J.  268,  is  a  strong  case ;  it 
was  a  petition  to  restrain  the  bankrupt  from  proceeding 
at  law  to  dispute  the  validity  of  his  commission.  The 
counsel  for  the  bankrupt  contended  there  was  not  any 
jurisdiction  by  petition,  in  support  of  which  they  cited 
JFhwer  v.  Herbert^  2  Ves.  sen.  326,  but  they  added  there 
■  ■  ■ ■ '  «  ■        1  p       .      ■  I  i.i  ■ 

{a)  See  note  to  Kirkpairic  v>  Dennett^  I  GL  ^  J»  500. 
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1834.        were  indeed  three  cases  where  the  contrary  doctrine  had 

been  held ;  ex  parte  Granij  Buck,  92 ;  Kirtqxxtric  v.  Den- 

hJiwx^     M€^  1  Sim.  Sf  Stu.  408 ;  and  ex  parte  CtateUf  iGLtfJ, 

and  othew.     ^\ri .  ^^  ^^y  ursed  that  these  cases  were  not  founded  on 

In  the  matter  '  ^      ° 

of  principle ;  and  Lord  Eldon,  after  examining  all  the  cases^ 

and^othcrL  ^^  ^^  ^**  satisfied  the  only  remedy  was  by  bill,  and 
dismissed  the  petition  with  costs.  In  ex  parte  Jjee^ 
2  GLSfJ.  332,  tlie  injunction  issued  on  petition;  but 
that  case  was  not  decided  by  Lord  Eldon,  as  he  lefl;  the 
Court  before  it  was  adjudged,  and  Lord  Lyndhurst 
was  not  aware  of  Lord  Eldon^s  decision  in  ex  parte  Gtot- 
sap,  2  G/.  §*  J.  268,  as  it  was  not  cited. 

In  ex  parte  Thompson,  cited  in  ex  parte  Grant,  Buck, 
91  (a).  Lord  Thurlow  held  that  he  could  not  interfere  on 
petition.  And  lastly,  in  ex  parte  Hornby,  Mont.  $*  Bli.  1, 
on  a  petition  presented,  the  Lord  Chancellor  stated, 
in  his  judgment,  that  had  the  case  rested  simply  on 
acquiescence  he  was  by  no  means  prepared  to  state  that 
he  should  issue  the  order  prayed. 

It  is  therefore  submitted,  that  the  proper  mode  of 
applying  to  the  Lord  Chancellor  was  by  bill. 

But  assuming  that  the  Chancellor  would  have  issued 
the  injunction  on  petition,  it  does  not  follow  that  this 
Court  can  do  so.  It  is  incontrovertible  that  originally 
the  application  was  by  bill,  petitions  being  afterwards 
occasionally  introduced.  Now  there  can  be  no  doubt 
the  Chancellor  had  jurisdiction  to  issue  the  injunction, 
and  it  was  in  his  discretion  to  regulate  the  method  by 
which  applications  should  be  made,  whether  by  bill  or 
petition ;  but  this  Court  has  not  jurisdiction  to  proceed 
either  by  petition  or  bill,  it  being  a  matter  solely  oogniz- 
able  in  a  court  of  equity.  Before  the  year  1817  no 
practitioner   ever  conceived  that    the   jurisdiction   to 

{a)  See  Chambert  v.  Tfiotnpson,  4  Brown,  C.  C.  4  J7. 
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restrain  the  bankrupt  could  be  exercised  on  petition ;  1834. 

subsequently  however  to  that  time  a  practice  was  creep-  — ~^ 

ing  in  of  acting  on  petition  ;  but  in  1825  Lord  Eldan,  in  Davy 

ex  parte  Glassopj  2  GL  Sf  J.  268,  solemnly  reviewed  the  «"^  ^^«"- 

cases  in  which  the  Court  had  acted  on  petition,  and  of 

over-ruled  them.  Ch*X" 

Mr.  Beihetty  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  — - 

The  question  now  before  the  Court  is  as  to  the 
jurisdiction.  It  is  contended  that  there  is  none,  be- 
cause before  the  establishment  of  this  Court  the  Lord 
Chancellor,  sitting  in  bankruptcy,  had  none.  The  foun- 
dation  of  that  argument  rests  on  the  assertion  that  the 
Chancellor  could  not,  on  petition,  issue  such  an  in- 
junction. If  I  found  that  by  the  last  decision  of  the 
Chancellor  before  the  erection  of  this  Court  (a)  it  was 
decided  it  could  not  be  issued  on  petition,  then  this 
Court  would  not  have  power  to  grant  the  injunction, 
the  Bankrupt  Court  Act  (1  &  2  W.  4^  c.  56,)  giving 
us  power  to  determine  ^^all  such  matters  in  bank- 
ruptcy as  now  usually  are  or  lawfully  may  be  brought 
by  petition  or  otherwise  before  the  Lord  Chancellor." 

Were  then  injunctions  *^  usually"  granted  by  the 
Chancellor  ^<on  petition?"  It  is  said  that  ex  parte 
Glossop  (6)  is  decisive  that  the  application  should  be  by 
bill,  and  not  by  petition.  To  no  decision  would  I  bow 
with  greater  deference  than  to  Lord  Eldcm's ;  but  since 
his  decision,  cases  have  been  adjudged  the  other  way ; 
which,  together  with  the  uniform  current  of  practice^ 
shows  that,  of  late,  injunctions  have  issued  on  petition. 
The  question  therefore  is,  does  this  case  fall  within  those 

■   ill  '  J 

(a)  Ex  parte  Hornby,  Mont,  i  Bli.  \.  (b)  2  GL  i'  J.  268. 
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1834.        referred  to  by  the  act  by  the  words  "  usually  on  peti- 

tion  ?"     I  am  of  opinion  that  it  does,  and  consequently 

Dayy         ^bat  we  have  the  fullest  authority  and  jurisdiction  to 

and  others,     entertain  this  petition  and  decide  the  question  on  the 
In  the  matter  ,  '^  ^ 

of  merits. 

Chambers 
and  othen. 

Sir  John  Cross : — 

When  a  question  as  to  the  jurisdiction  of  this  Court 
arises,  it  appears  to  be  taken  for  granted  that  we  have 
none,  unless  the  question  be  on  all-fours  with  some 
former  case  in  the  books  of  reports ;  and  thus  the  re- 
ported cases  are  considered  as  the  measure  of  our  juris- 
diction ;  but  the  Bankrupt  Court  Act  is  that  measure, 
and  gives  us  power  in  all  matters  in  bankruptcy.  Is  not 
the  question  now  before  us  <<  a  matter  in  bankruptcy  ?  " 

It  is  an  old  maxim  that  bani  judicis  est  ampliari 
jurisdictionem ;  the  meaning  of  which  is,  not  that  it 
should  be  stretched,  but  that  it  should  be  extended  so 
as  to  cover  those  doubtful  cases  in  which  otherwise  a 
failure  of  justice  would  ensue :  taken  in  that  sense  the 
maxim  is  as  wise  as  it  is  ancient.  There  is  one  excep- 
tion to  the  maxim,  applying  to  inferior  jurisdictions, 
which  the  superior  jurisdiction  always  confines  within 
the  letter  of  the  act,  and  for  wise  reasons.  But  it  would 
be  to  surrender  our  station,  which  is  that  of  judges 
of  a  superior  court,  if  we  were  to  restrain  our  juris- 
diction as  if  this  were  an  inferior  court.  All  Chan* 
cellors,  when  sitting  in  bankruptcy,  have  acted  on  this 
maxim;  for  where  is  the  ground  of  the  multifarious 
jurisdiction  in  bankruptcy  ?  Not  in  any  statute :  that 
of  Henry  VIII.  gave  no  other  authority  to  the  Lord 
Chancellor  than  to  fix  the  great  seal  to  a  commission.  I 
believe  that  no  instance  of  the  Lord  Chancellor's  exer« 
cising  any  other  jurisdiction  occurred  for  a  century 
afterwards.     The  first  case  I  find  was  one  before  Lord 
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NoUinghmn  concerning  (a)  a  proof,  and  he  was  much        1834. 

startled  by  the  application,  though  he  finally  made  an         

Ex  porie 
order.    Then  the  5  Geo.  2,  c.  30,  sect.  31,  conferred  a         Davt 

sinj?le  power  on  the  Lord  Chancellor,  viz.  to  vacate  the  -  ^"  ^  °'*'®'^' 
f     *^  .  '  ^       ^        In  the  matter 

assignment;    and   that   remained    the   only    legislative  of 

audiority  till  Sir  Samuel  BomiUy's  Act  (6)  gave  power  ^„^^o "«" 
to  the  Lord  Chancellor  to  order  payment  of  dividends* 
And,  finally,  Lord  EldoUf  in  ex  parte  Bradley ^  1  Rose^ 
203,  observes,  **  I  am  convinced  that  it  was  the  inten-^ 
tioQ  of  the  l^islature,  in  giving  jurisdiction  to  the  Chan- 
ceUor  in  bankruptcy,  to  give  him  power  to  use  in  bank- 
ruptcy the  authority  used  in  cases  in  chancery  where  no 
specific  authority  is  given  by  the  statutes.  In  this  Lord 
Hardwicke  supports  me." 

Under  this  state  of  things  this  Court  was  instituted ; 
and  its  jurisdiction  is  given  by  general  words,  which, 
like  all  general  words,  leave  some  room  for  doubts, 
which  it  is  our  duty  to  remove  as  fast  as  they  arise.  Tt 
would  be  little  short  of  an  absurdity  to  suppose  that  the 
legislature  could  have  intended  we  should  have  no  juris- 
diction, save  in  cases  precisely  parallel  to  those  in  which 
the  Lord  Chancellor  had  before  acted  :  the  words  of  the 
statute  are,  that  we  shall  have  superintendence  and  con- 
troul  in  all  matters  of  bankruptcy,  and  shall  also  have 
power,  jurisdiction,  and  authority  to  hear  and  determine, 
order  and  allow,  all  such  matters  in  bankruptcy  as  now 
usually  are  or  lawfully  may  be  brought  by  petition  or 
otherwise  before  the  Lord  Chancellor. 

I  agree  with  his  Honor  the  Chief  Judge  in  his  inter- 
pretation of  these  words ;  but  that  is  not  all :  the  act 
says,  or  "lawfully  may  be  brought."   I  think  these  words 

(fl)  Anon.  1  Ca.  in  Ch.  275, 1676. 

(5)  49  Geo.  3,  c.  121,  sect.  12,  now  6  Geo.  4,  c.  16,  sect,  ill 

Vol.  I.  u 
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1834.       enable  this  Court  to  hear  many  causes  on    petition 

"which  the  Lord  Chancellor  would  only  have  heard  on 

Davt        bi^^-     '^^  Lord  Chancellor  often  ordered  bills  to  be 

and  others,     fij^  ^g  a  matter  of  discretion  and  expediency,  when  he 
In  the  matter  •  •  t»      i_ 

of  could  have  decided  the  question  on  petition.     But  be 

^  d^*th^*^     that  as  it  may,  we  have  jurisdiction  in  all  matters  in 
bankruptcy,  and  this  is  one. 

The  Court  of  Chancery  was  loaded  with  more  busi- 
ness than  could  be  transacted  there,  cases  were  in  arrear 
for  years,  and  therefore  the  bankruptcy  business  was 
transferred  to  this  Court:  consequently  it  is  not  our 
duty  captiously  to  repudiate  jurisdiction.  I  am  of  opi- 
nion that  it  was  the  intent  of  the  legislature  to  send  here 
all  matters  in  bankruptcy,  and  that  whenever  a  ques- 
tion of  jurisdiction  arises,  our  first  consideration  should 
always  be,  is  it  a  matter  in  bankruptcy  ? 

I  entertain  no  doubt  but  that  the  present  case  is 
clearly  within  our  jurisdiction. 

Sir  George  Rose: — 

As  the  Court  from  which  our  jurisdiction  is  trans- 
ferred proceeded  in  such  cases  as  the  present  on  petition, 
we  are  bound  to  do  the  same. 

No  practitioner  would,  of  late  years,  have  advised  a 

bill  in  order  to  obtain  the  Chancellor's  decision  on  the 

subject  matter  of  this  petition.     I  am  ready  to  admit, 

however,  that  my  private  opinion  always  has  followed 

those  of  Lord  Thurlow  and  Lord  £&fim,  that  to  file  a 

bill  was  the  proper  course  to  pursue ;  but  such  has  not 

been  the  practice. 

The  Court  can        If  we  are  right  in  deciding  that  we  can  interfere  in  the 

h*^i^^h^h"   P"^^®"^  ^^^^  ^^  petition,  then  our  jurisdiction  extends 

bankrupt  in        further  than  is  imagined,  and  will  enable  us  to  stay  any 

*°^  action  tnat  the  bankrupt  may  bring  in  aify  court.    Such 
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will  be  the  result,  which  is  inevitable  ;  and  I  only  now        1834* 

mention  it  lest  it  should  be  imagined  the  Court  does  not        

foresee  the  consequences  of  its  judgment.  Davy 

In  ex  parte  Bryant,  1  Fes.  8f  B.  211,  the  application     «nd  others, 
was  by  petition,  and  the  ablest  counsel  were  engaged ;  of 

so  that  if  any  rule  prevented  the  hearing  on  petition  it  jj^j^henu 
would  have  been  noticed.  There  are  certainly  cases  in 
which  it  has  been  held  that  the  proper  mode  of  pro- 
ceeding was  by  bill ;  but  the  preponderance  of  authority 
leans  the  other  way :  the  present  Master  of  the  Rolls, 
the  present  Vice  Chancellor,  and  the  present  Chancellor, 
are  all  of  opinion  that  injunctions  may  issue  on  peti- 
tion, in  which  the  profession  have  acquiesced,  and  it  is 
now  the  settled  practice.  So  that  if  we  declare  we  have 
no  jurisdiction  on  petition,  we  place  the  Court  in  great 
difficulty,  and  do  a  thing  not  very  decent  to  the  Lord 
Chancellor,  whose  last  decision  was  that  petition  was 
the  proper  mode.  It  has  been  said  that  in  all  cases 
where  courts  interfere  to  protect  their  officers  there  has 
been  a  decree  on  which  the  court  acts :  is  not  the  adju- 
dication in  bankruptcy  sufficiently  analogous,  for  this 
purpose,  to  the  decree  in  equity  ?  and  as  to  the  adjudi- 
cation being  ex  parte,  the  bankrupt  in  the  present 
instance  has  admitted  the  validity  of  the  bankruptcy  in 
an  order  which  be  obtained  to  enlarge  the  time  for  his 
surrendering. 

In  lunacy,  though  a  person  has  been  found  lunatic, 
and  a  committee  appointed,  yet  the  finding  may  be 
traversed ;  nevertheless  the  Lord  Chancellor  might  re- 
strain actions  against  the  committee.  Now  what  is  tlie 
foundation  of  the  jurisdiction  in  lunacy  ?  A  mere  autho- 
rity from  the  crown. 

In  a  suit  a  receiver  might  be  removed,  nevertheless 
the  Court  might  even  then  restrain  tenants  from  bring- 

u  2 
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1834.        ing  actions  against  him.     When  a  bill  is  filed  for  the 

administration  of  assets,  the  Court  would  restrain  credi- 

DiiVY         tors,  though  not  parties  to  the  bill,  from  proceeding 

and  others,     against  the  executors  at  law.     Where  a  sequestration 
In  the  matter     °  .-i  ,  .        i 

of  had  issued  which  was  set  aside,  and  an  action  thereupon 

d^^tlTrs  brought  against  the  oflScer,  yet  that  action  was  restrained, 
and  on  petition,  Frowd  v.  Laurence^  1  Jac.  Sf  W.  655. 

All  these  cases  are  instances  of  a  jurisdiction  perfectly 
independent  of  that  exercised  in  equity,  and  is  that 
which  every  court  can  exercise  for  the  protection  of 
those  officei*s,  and  others,  to  whom  its  proceedings  are 
directed. 

On  the  general  question  as  to  the  extent  of  the  juris- 
diction of  this  Court,  I  never  understood  that  we  had 
any  further  than  the  Lord  Chancellor  had  when  the 
Bankrupt  Court  Act  came  into  operation.  That  the 
legislature  intended  to  give  this  Court  a  more  extended 
jurisdiction  is  to  me  clear,  but  it  has  not  done  what  it 
intended. 

When  questions  of  jurisdiction  arise,  I  always  con- 
sider whether  we  can  proceed  to  commit  a  party  dis- 
obeying our  order;  that  is  the  test;  and  in  this  case 
we  could  commit  the  bankrupt  if  he  proceed  with  the 
action,  if  we  think  fit  to  order  him  not  to  proceed. 

Mr.  Swansion  and  Mr.  Russell^  on  the  merits  (a) :  — 
1.  It  is  submitted  that  the  assignees  cannot  show  that 
this  commission  can  be  supported  in  equity. 


(a)  During  tlie  progress  of  the  his  petition  was  dismissed  with 

case  Sir   George   Rote  said   he  costs,  to  be  paid  by  the  bankrupt 

thought  he  bad  a  recollection  personally,  it  the  estate  were  not 

that  the  bankrupt  had  petitioned  sufficient  to  pay  them, 
to  supersede  in  181  J,  and  that 
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3.  No  degree  of  mere  passive  acquiescence  enables        1634. 
the  Court  to  make  the  order  prayed;  there  must  be        

_,.       .         ^  Ex  parte 

active  mterierence.  d/vy 

Injunctions  to  restrain  actions  were  always  considered  ,  °"J*  others. 
.  .  .  .  "^  In  the  matter 

as  special  interpositions,  requiring  a  special  equity  to  of 

sustain  them,  being  applications  to  the  extraordinary  anTothera 
jurisdiction,  which  all  courts  are  most  unwilling  to 
exercise.  Out  of  bankruptcy  it  is  never  done  till  after 
a  question  has  been  tried  and  retried ;  and  the  action  is 
obviously  a  mere  pretence  for  harassing  the  other 
party.  The  present  case  has  been  tried  twice,  and  in 
the  action  of  1814,  the  verdict  was  against  the  validity 
of  the  commission. 

Lord  Eldon  has  said,  that  the  first  duty  of  an  as- 
signee is  to  satisfy  himself  of  the  validity  of  the  com- 
mission (a) ;  here  a  verdict  has  been  given  against  it. 

[The  Chief  Judge  :  —  Its  validity  was  not  fairly 
tried ;  the  assignees  had  no  notice  of  the  intent  to  dis- 
pute the  commission,  and  were  not  prepared  with  wit- 
nesses to  sustain  it.] 

2.  There  is  only  passive  acquiescence  in  this  case, 
which,  according  to  the  opinion  of  the  Lord  Chancellor 
in  ex  parte  Hornby j  Mont  Sf  Bit,  1,   is  not  sufficient. 
His  Lordship's  words  are,  <'  Had  this  case  rested  simply 
on  acquiescence,  I  am  by  no  means  prepared  to  say  that 
I  should  have  issued  the  order."     The  circumstances  of  Statement  of 
that  case,  however,  were  stronger  than  appear  in  the  ^o^'by^Biont? 
report.     The  bankrupt  lived  for  sixteen  or  seventeen  *  ^*'*  ^• 
years  at  Paris,  communicated  with  Mr.  Bell  in  England 
every  month,  and  yet  did  nothing  during  all  that  period 
to  disturb  the  bankruptcy.     Then  there  was  a  petition 
to  supersede^ '  and  an  issue  directed,  which  was  tried  at 

(a)  Es  parte  Graves^  1  GL  S^  J,  86. 

u3 
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1884.  Guildhall,  and  the  bankrupt  examined  rtvd  tTOce ;  after 
^""■"^  which  thei*e  was  a  motion  for  a  new  trial,  which  Lord 
X)avt         EUenborough  refused,  being  perfectly  satisfied  with  the 

anaothew.     verdict. 
In  406  matttf 

of  In  ex  parte  CuUen,  1  Gl.  Sf  J.  317,  the  Vioe-Chan- 

wd^o^erl  ccllor  says,  ^<  The  difference  between  this  case  and 
ex  parte  Kirk  {a\  and  which  takes  the  present  entirely 
out  of  the  principle  of  that  case,  is,  that  in  ex  parte 
Kirk  there  was  only  delay  and  passive  acquiescence  on 
the  part  of  the  bankrupt ;  here  there  has  been  active 
co-operation  on  the  part  of  the  bankrupt.  For  delay 
alone  this  Court  merely  refuses  to  interfere  before  a 
trial  establishing  his  legal  righ'ts.  In  the  present  case 
the  bankrupt's  active  interference  with  the  administra- 
tion of  his  estate  amounted  to  a  pledge  to  his  assignees 
that  he  would  not  attempt  to  disturb  the  commission ; 
and  of  such  concurrence  there  is  abundant  evidence  in 
his  having  executed  deeds  and  taken  measures  to  obtain 
his  certificate ;  and  having  thus,  while  it  appeared  bene* 
ficial,  taken  advantage  of  his  commission,  he  shall  not 
be  allowed  to  impeach  it.  His  conduct  has  been  cal- 
culated to  induce  the  assignees  to  prosecute  the  com- 
mission in  security ;  and  the  same  rule  must  be  applied 
as  where  a  bankrupt  harasses  his  assignees  with  repeated 
actions ;  and  in  such  cases  this  Court  will  not  only  not 
relieve  the  bankrupt  in  the  first  instance,  but  will 
restrain  him  from  proceeding  at  law." 

In  Thorpe  y^.  GoodaU,  17  Vea.  393,  Lord  EUbm  was 
of  opinion  that  a  bankrupt  was  not  to  be  restrained  till 
after  he  bad  repeatedly  questioned  the  validity  of  his 
commission  and  thwarted  his  assignees,  and  where  his 
conduct  was  vexatious ;  whereas  here  there  is  no  vexa- 
tious conduct,  because  the  commission  has  been  declared 


(a)  15  Vcs.  464. 
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invalid  by  a  verdict.     In  ex  parte  Kirkt  15  Ves.  4M,        18S4. 

the  bankrupt  had  acquiesced  for  three  years,  yet  on  a        

petition  to  supersede  Lord  Eldan  directed  an  action  to        D^x 
be  brought.  »°^  ^*^«"' 

There  are  several  other  cases  (a),  and  among  them  of 

ex  parte  GraiUj  Buck^  90,  which  need  not  be  cited,  as     a„*d^o Jct» 
they  are  familiar  to  the  Court.     In  Flower  v.  Herbert^ 
2  Ves,  sen.,  32d»  nothing  was  done  which  could  be  a 
precedent  for  this  application. 

The  actual  reason  for  the  allowance  of  the  demurrer 
in  Kirkpatric  v.  Demtetf  I  Sim*  8f  Stu.  408,  was,  that 
there  was  no  ground  for  the  interference  of  the  Court ; 
the  Vio^-Chancellor's  words  being,  *^  Independently, 
however,  of  the  question  of  jurisdiction,  I  shall  allow 
this  demurrer,  upon  the  ground  that  the  bill  does 
not  state  a  case  which  entitles  the  assignees  to  the 
injunction." 

In  ex  parte  HiU^  Mont.  9,  the  Vice-Chancellor  did 
not  entertain  the  petition ;  it  was  dismissed,  there  being 
no  acquiescence. 

It  is  a  principle  of  courts  of  equity  not  to  grant 
injunctions  if  there  have  been  any  delay  in  applying  for 
them.  This  petition  is  to  stay  an  action  commenced 
in  September  1832 :  the  cause  was  on  the  eve  of  a  trial, 
notice  of  trial  was  given,  and  witnesses  summoned,  and 
the  trial  was  only  then  put  off  in  consequence  of  this 
petition.  Such  delay  is  alone  enough  to  cause  the 
dismissal  of  this  petition. 

As  to  the  protection  afforded  to  the  officers  of  the 
Court,  that  is  always  without  reference  to  time,  or  the 
conduct  of  the  officer ;  but  these  are  always  important 
considerations  in  cases  like  the  present. 


{a)  All  the  cases  are  referred  to  ex  parte  Hornby,  Mont,  ^  Bii.  9. 

U  4 
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18S4.  It  has  been  contended  that  the  length  of  time  which 

• has  elapsed  entitles  the  petitioner  to  his  injunction.     In 

Davy  equity  the  doctrine  as  to  lapse  of  time  being  a  bar  only 

and  others,  applies  against  plaintiffs,  but  not  to  defendants;  and 

of  here  the  bankrupt  is  the  defendant,  and  the  petitioner 

d^^th^*^'  seeks  to  deprive  him  of  a  legal  right  on  account  of 

lapse  of  time. 

Mr.  Bethel!  was  not  called  on  to  reply. 

The  Chief  Judge  :  — 

Even  if  the  bankrupt  were  the  only  person  to  be  con- 
sidered, it  might  be  most  merciful  to  him  to  grant  the 
injunction ;  but  justice  to  others  requires  that  we  should 
adhere  to  one  of  the  first  principles  of  equity,  that 
trustees  and  officers  of  a  court  should  be  protected  from 
vexatious  litigation. 

In  the  present  case  the  petitioners  are  assignees,  and 
have  been  engaged  since  1813  in  getting  in  and  manag- 
ing the  estate,  and  no  proceedings  adverse  to  them  taken 
till  1832.  The  legislature  has  not  prescribed  any  time 
within  which  bankrupts  are  confined  in  disputing  the 
validity  of  the  commission  at  law,  but  equity  steps  in  to 
interfere.  It  is  urged,  however,  that  this  Court  can 
only  restrain  an  action  after  active  interference  or  re- 
peated decisions  against  the  bankrupt,  and  that  even  if 
passive  acquiescence  were  enough,  there  is  not  even  that 
in  this  case.  There  is  no  evidence  here  of  active  inter- 
ference, nor  have  there  been  repeated  verdicts  against 
the  bankrupt.  The  action  tried  in  1813  is  of  no  weight 
either  way ;  the  bankrupt  was  not  party  to  it,  and  the 
creditor  gave  no  notice  to  dispute  the  commission,  but 
took  the  assignees  by  surprise,  on  which  account  a  new 
trial  was  granted,  though  what  became  of  it  is  unknown. 
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The  action  of  1824  did  not  try  the  validity  of  the  com-        1834. 
mission,  being  met  by  a  plea  of  the  statute  of  limitations ;       ^ 

''      *■  Ex  parte 

but  that  very  circumstance  called  on  the  bankrupt  to         Davy 

take  other  steps,  and  obtain  hb  rights  by  more  efficient  .  ^"'J  otheni. 
means.     The  assignees  were  in  possession  of  the  pro-  of 

perty ;  why  did  not  the  bankrupt  proceed  against  them  ?     amTotlfCTs. 
It  has  been  said  his  poverty  prevented  him ;  such  was 
not  the  case,  as  he  brought  an  action  against  George ; 
besides,  he  might  have  proceeded  in  forma  pauperis. 
In   1832   the   bankrupt   petitioned   to   supersede;    we  Longacquics- 
refused  on  the  ground  of  long  acquiescence :  but  though  to'rrfiMe^to  "^ 
lonff  acquiescence  was  enough  to  induce  us  to  refuse  to  supersede  on 

®        ^      .  ^  the  application 

supersede,  it  would  not  alone  enable  us  to  grant  the  of  the  bonk- 
injunction  now  asked.     It  has  been  said  that  the  Lord  ^"J^^  enough 
Chancellor  expressed  doubts  in  ex  parte  Homhy,  Mont.  ^  enable  the 
If  BH.  1,   as  to  whether  he  could   interfere  on  mere  strain  him  from 
acquiescence;    but  his  Lordship's  judgment  shows  he  tio^*°*"^ 
thought  that  there  was  no  rule  to  prevent  his  inter- 
ference on  passive  acquiescence  alone,  otherwise  a  bank- 
rupt might  lie  by  till  the  assignees,  the  petitioning  cre- 
ditor, and  the  witnesses  were  all  dead,  and  then  petition 
to  supersede. 

In  this  case  the  bankrupt  appears  to  have  been  well 
informed  of  all  the  circumstances ;  he  was  not  lulled  to 
sleep  by  his  assignees  taking  no  steps.  He  now  urges 
that  the  commission  was  fraudulent,  and  that  there  is 
plainly  no  act  of  bankruptcy.  If  such  were  the  case,  he 
knew  it  well,  while  he  suffei^ed  the  assignees  to  involve 
themselves  in  a  suit,  and  to  get  in  and  sell  all  the  pro- 
perty. Under  these  circumstances,  and  after  the  lapse 
of  twenty-two  years,  it  would  be  unjust  to  allow  the 
action  to  proceed. 

Sir  John  Cross :  — 

This  commission  issued  upwards  of  twenty  years  ago. 
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1834.        The  bankrupt  insists  he  was  then  perfectly  solvent,  and 
"""-^        had  committed  no  act  of  bankruptcy ;  if  so,  he  should 
Davy         immediately  have  brought  an  action,  or  presented  a 
I  ^'J?  ^'^®"'     petition  to  supersede,  instead  of  which  he  petitioned  to 
of  enlarge  the  time  for  his  surrender.     He  did  not,  how- 

anTothm  ^^^^^  surrender  till  seven  years  afterwards,  when  he  was 
examined  and  committed.  Still  he  neither  brought  an 
action  nor  petitioned,  and  was  discharged  from  prison 
on  the  ground  that  the  behaviour  which  led  to  his  com- 
mitment must  have  proceeded  from  imbecility  of  mind. 
He  then  brought  an  action  of  trover,  which  was  barred 
by  the  statute ;  whereas  he  might  have  brought  an  action 
for  false  imprisonment,  which  would  not  have  been 
barred,  but  where  he  would  both  have  obtained  damages 
and  upset  his  commission. 

Just  as  twenty  years  are  about  to  expire,  which  would 
be  a  bar  to  ejectment,  he  sets  himself  in  motion,  and 
brings  eleven  actions  of  ejectment.  Now  this  bankrupt 
is  said  to  be  a  pauper,  yet  he  finds  money  wherevnth  to 
carry  on  eleven  actions,  to  petition  here  to  supersede, 
and  to  oppose  this  petition.  On  his  petition  to  super- 
sede, this  Court  ordered  him  to  pay  the  costs,  which  he 
has  not  yet  done,  and  is  therefore  in  contempt.  Do  not 
all  these  circumstances  furnish  sufficient  of  equity  on 
which  to  found  the  injunction  asked  ? 
Petitioning  to         He  is  Carrying  on  eleven  actions  of  ejectment,  and 

enlarge  the  time  .  ^    .  .  .  ,  , 

for  mirrender,  a  remsmg  to  pay  the  costs  of  the  supersedeas;  is  not  this 
MqufeiomoL  v^xation  ?  Is  not  the  lapse  of  so  many  years  an  acqui- 
Lying  In  prison  escence  ?  and  is  not  the  petitioning  to  enlai^e  the  time 

under  a  com-  , 

mitment  by  for  his  Surrender  also  an  act  of  acquiescence,  slight  no 
T^t^  doubt,  but  stUl  an  act  of  acquiescence?  His  lying  four 
aequieKence.      years  in  prison  is  a  strong  act  of  acquiescence.     If  any 

motive  could  urge  a  bankrupt  to  upset  his  commission,  it 
would  be  the  deprivation  of  liberty  by  the  commissioners. 
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Under  these  circumstances,  if  the  Court  after  twenty  1834. 

years  refused  to  interfere,  the  greatest  injustice  would  be  — 

done,  and  bankrupts  need  only  wait  till  all  those  who  Davy 

could  furnish  evidence  in  support  of  the  bankruptcy  are  *"**  others, 

dead,   and  then  bring  an   action  of  ejectment.     The  of 

bankrupt  must  be  restrained  from  proceeding.  and^othere. 

Sir  George  Rose :  — 

In  this  case  the  bankrupt  has  brought  an  action  against 
a  purchaser  under  the  commission,  and  the  question  is, 
whether  we  can  restrain  him?  Whether  we  consider 
the  length  of  time,  the  acquiescence  of  the  bankrupt, 
the  protection  due  to  officers  of  this  court,  or  the  vex- 
atious conduct  of  the  bankrupt  in  bringing  an  action 
against  a  purchaser,  either  of  these  alone  would  enable 
us  to  grant  the  injunction.  The  only  action  we  would  The  Court 
not  restrain  in  this  case,  would  be  one  in  which  the  ^^^j^^^^^: 

^  strain  an  aetioo 

bankrupt  intended  fairly  to  try  the  bankruptcy.     Sup-  >n  which  the 
poee  we  had  not  already  dismissed  this  bankrupt's  peti-  tended  fairly  to 
tion  to  supersede.      Suppose  he  had  a  verdict  in  his  J7tiw*<»mm2 
fevour,  and  then  came  here  to  supersede,  would  this  «<»>• 
Court  do  so  under  the  circumstances  of  this  case  ?     The 
petitioning  creditor  is  dead,  one  of  the  assignees  is  dead, 
the  two  other  bankrupts  have  obtained  their  certificates, 
and  there  are  purchasers  under  the  commission.     If,  ir  bankrupt 
when  the  bankrupt  petitioned  to  supersede,  we  had  been  J^JJI^^  having 
made  acquainted  with  the  fact  that  actions  brought  by  •ctions pending, 

^  ,  7  "^    he  most  elect. 

him  were  pending,  we  should  have  put  him  to  his  elec- 
tion, whether  he  would  proceed  with  his  petition  or 
actions  (a);  and  as  he  pursued  his  petition,  he  may  be 
said  actually  to  have  elected  to  pursue  the  petition, 
thereby  virtually  electing  to  abandon  the  actions. 

(a)  See  ex  parte  PoumaU^  pott,  and  ex  parte  Dali/f  post. 
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1834. 

Ex  parte 

Davy 

and  others. 

In  the  matter 

of 

Chambers 

and  others. 

Quare.  Whe- 
ther simple  con- 
traet  creditors 
be  barred  by  the 
statute  of  limi- 
tations  after  a 
supersedeas. 


His  two  partners  having  obtained  their  certificates  is« 
again,  enough  to  prevent  him  upsetting  the  commission. 
Another  consideration  is,  that  it  might  be  a  question, 
virhether  the  creditors  are  not  estopped,  from  proceeding 
at  law,  by  the  statute  of  limitations.  I  say  it  might 
be  a  question ;  but  whether  that  would  be  the  case  or 
not,  if  the  commission  were  superseded,  is  not  now 
a  point  before  the  Court,  and  I  give  no  opinion  on  the 
subject 

Injunction  ordered. 


C.  of  R. 

Jan.  31, 

1834. 

Qiuere.  Whe- 
ther, on  distri- 
buting unchum- 
ed  dividends, 
any  further 
aMets  should  at 
the  same  time 
be  set  apart  on 
account  of  ihe 
same  proof. 


Ex  parte  MOWBRAY.  —  In  the  matter  of 

SURTEES. 

1  HIS  was  a  petition  for  the  direction  of  the  Court  on 
a  question  connected  with  unclaimed  dividends. 

In  April  1832  the  Court  of  Review  ordered  lyllGLy 
unclaimed  dividends,  to  be  distributed  in  the  usual  man- 
ner, {a)      In  September  1832  a  meeting  was  held  to 


(a)  The  words  of  the  order, 
which  was  the  usual  one,  were,  as 
to  the  material  parts,  in  the  fol- 
lowing words :  "  That  out  of  the 
sum  of  1 ,7]  6/.,  the  amount  of  the 
unclaimed  dividends  admitted  by 
petitioners  to  be  in  their  hands 
as  assignees,  the  costs  of  peti- 
tioners of  and  occasioned  by  that 
application  and  of  the  meeting 
after  mentioned,  be  in  the  first 
place  paid,  such  costs  to  be  set- 


tled by  the  commissionen ;  and 
that  a  meeting  of  the  comnus- 
sioners  be  called,  of  which  due 
notice  be  published  in  the 
London  Gazette;  and  that  at 
such  meeting  the  commissioners 
should  order  the  remaining  ba- 
lance of  the  said  unclaimed  divi- 
dends (after  providing  for  the 
costs  before  mentioned)  to  be 
divided  rateably  amongst  and 
paid  to  the  creditors  who  bad 
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distribute  these  unclaimed  dividends,  and  also  to  make  a        1834. 
further  dividend  out  of  the  sum  of  12,390/.  then  in  the        """" 
hands  of  the  assignees.     A  dividend  of  Id,  in  the  pound      Mowbbay. 
was  declared  payable  out  of  the  1,716/.,  excluding  the  ^"  the  matter, 
creditors  who  had  not  claimed;  and  the  1,716/.  being      Subtsss. 
exhausted  thereby,  the  commissioners  set  aside  1,851/* 
out  of  the  sum  of  12,390/.,  in  order  to  make  good  the 
1,716/.   (the  amount  of  the  unclaimed  dividends  just 
distributed),  in  case   the   unclaiming  creditors   should 
thereafter  appear  and  claim  the  same,  and  also  to  answer 
the  subsequent  expences  under  the  commission. 

The  petition  urged  that  the  commissionei*s  had  put  a 
wrong  construction  on  the  order  of  the  Court  of  April 
1832,  in  ordering  the  sum  of  1,851/.  to  be  so  set  apart, 
and  prayed  that  this  sum  of  1,851/.  might  be  distributed 
as  unclaimed  assets. 

Mr.  Staanstorii  for  the  petitioner,  urged,  it  was  obvious 
the  legislature  had  not  contemplated  the  state  of  facts 
existing  in  this  case ;  that  the  distributing  one  sum  and 
reserving  another  of  the  same  amount  was  nullifying  the 
clause ;  and  that  the  practical  result  was  the  same  as  if 
the  commissioners  had  not  even  touched  the  1,751/. 
The  6  Geo.  4,  c.  16,  s.  110,  however,  enacts,  that,  after 
the  order  of  the  Court  for  the  division  of  unclaimed 
dividends,  "  the  proof  of  the  creditors  to  whom  such 
dividends  were  allotted  shall  from  thenceforth  be  consi- 


proved,  other  than  the  creditors  newable  as  to  any  future  divi- 

who  had  not  claimed  their  divi-  dends,  to  place  them  pari  passu 

deods;  and  that  the  proofs  of  the  with  the  other  creditors,  but  not 

creditors  to  whom  such  dividends  to  disturb  any  dividends  which 

were  originally  allotted  should  should    have    been    previously 

from  thenceforth  be  considered  made  under  the  said  commission. 
as  void  as  to  the  same,  but  re- 
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1834.        dered  void  as  to  the  same^  but  renewable  as  to  any 
_        future  dividends.*'     The  commissioners  had,  therefore, 

Bx  parte 

Mowa&AT.     reserved  a  sum  in  respect  of  a  proof  declared  void  by 
In  tbe^  matter  ^^^  express  terms  of  the  statute,  which  only  enables  the 
SaRTSBs.      creditor  to  do  some  act  in  order  to  renew  the  proof  as 
to  future  dividends. 

The  Chief  Judge  :  — 

I  am  of  opinion  that  the  1,8512.  which  has  been  set 
aparti  should  have  been  divided^  and  the  unclaiming 
creditors  should  have  had  their  share  thereof  set  apart, 
and  if,  after  three  years,  this  new  dividend  were  un- 
claimed, it  would  become  subject  to  fresh  distribution. 

It  is  the  duty  of  the  Court,  in  this  case,  to  give  tlie 
widest  scope  for  the  most  liberal  interpretation  of  the 
act,  in  favour  of  the  claims  of  those  creditors  for  whom 
dividends  are  set  apart ;  but  the  commissioners  are  not 
quite  correct  in  locking  up  the  whole  1,851/!. 

Though  the  act  makes  use  of  the  word  **  void,"  yet  it 
is  only  "void"  if  no  act  be  done  by  the  creditor;  the 
proof  ought  not  to  be  considered  as  utterly  struck  off» 
but  as  retained  so  as  to  be  "  renewable "  the  moment 
the  creditor  comes  in ;  from  that  time  he  is  to  stand  pari 
passu  as  to  future  dividends.  Therefore  no  order  should 
be  made  as  to  immediate  distribution  of  the  whole  sum 
in  question. 

Sir  John  Cross ;  —  This  is  a  new  question  as  to  the 
interpretation  of  an  act  pf  parliament,  on  which  I  have 
not  quite  made  up  my  mind,  and  I  wish  for  further 
time  to  consider  of  it. 

Sir  George  Rose :  — 

It  is  certainly  difficult  to  find  that  the  commissioners 
have  closely  followed  the  words  of  the  statute,  never- 
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theless  there  is  so  much  equity  and  good  sense  in  their        1834. 
decision  that  I  am  not  willinc  to  disturb  it.  _ 

^  Ex  parte 

The  conclusion  to  be  drawn  from  the  act  comes  to     Mowbray. 
a  very  short  point.      Unless  creditors  can  obtain  an  ^°  the  ^matter 
order  to  distribute  unclaimed  dividends  under  the  very       Subtees. 
words  of  the  act,  they  have  no  equitable  claim.     The 
statute  saysy  <<  the  Court,  if  it  shall  think  fit,  may,  after 
the  same  shall  have  remained  unclaimed  for  the  space 
of  three  years,"  &c. ;   our  power  therefore  does  not 
extend  over  any  sums  or  dividends  not  unclaimed  for 
three  years,  and  the  sum  in  question  has  not  yet  been 
unclaimed  for  three  months. 

Though  the  act  makes  use  of  the  word  <<  void,"  it 
does  not  mean  utterly  void ;  to  render  a  proof  utterly 
void  it  must  be  <<  expunged,"  which  word  the  act  uses  on 
other  occasions.  Till  the  proof  be  formally  expunged, 
the  assignees  must  recognize  the  party  as  a  creditor. 
The  act  does  not  use  the  word  *•  expunge,"  but  "  void," 
and  then  explains  how  far  void,  that  is,  as  to  the  divi- 
dends which  have  remained  unclaimed  for  three  years, 
and  have  been  distributed  under  the  order  of  the  Court, 
but  not  void  as  to  future  dividends ;  so  far  from  it,  the 
unclaiming  creditors  are  to  be  placed  '^  pari  passu  "  as 
to  them. 

Whether  this  view  of  the  case  be  correct  or  not,  we 
cannot  proceed  to  declare  that  the  commissioners  are 
wrong,  in  the  absence  of  the  parties  whose  rights  are 
sought  to  be  effected. 

Petition  dismissed.  Costs  of  assignees  out  of  the 
estate. 

The  Chief  Judge  :  —  Upon  reconsideration,  I  think      Jan.  22. 
the  better  method  of  proceeding  in  the  present  case 
would  be,  to  call  on  the  commissioners  to  divide  the 
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1834.        1,851/.,  and,  if  they  declined,  the  question  might  pra- 

perly  be  brought  before  the  Court ;  but  the  form  of  the 

MowBBAY.     prayer  of  the  present  petition  was  not  such  as  to  enable 
In  the^  matter  ^j^^  q^^^^  ^^  ^^j^^  ^^^  ^^^^^ 

SuRTEEB* 


C.  of  R. 

Jan.  21, 

1834. 

An  assignee  can 
have  leave  to 
bid  under  very 
special  circum- 
stances only. 
The  oonatnt  of 
a  meeting  of 
some  of  the 
creditors  is  not 
sufficient. 


Ex  parte  BEAUMONT.  — In  the  matter  of 

EDMONSTON. 

1  HIS  was  a  petition  by  an  assignee  for  leave  to  bid 
at  a  sale  of  part  of  the  bankrupt's  property. 

Mr.  Swanston  for  the  petition :  ^— 

The  only  ground  of  objection  to  the  order  asked  is, 
that  an  assignee,  being  a  trustee,  ought  not  to  become  a 
purchaser.  But  this  can  be  no  objection  when  the  cre- 
ditors, who  are  the  cestuis  que  trustSy  conceive  it  bene- 
ficial, and  consent. 

\^Per  Curiam : — Has  the  bankrupt  been  served  ?  (a)] 

He  has  not,  but  it  is  submitted  that  it  is  unnecessary. 
In  ex  parte  Bage^  4  Madd.  459,  Sir  John  Leach  was 
prepared  to  allow  assignees  to  bid,  if  they  obtained  the 
consent  of  a  meeting  of  creditors,  and  then  presented  a 
petition,  which  is  the  course  pursued  in  this  case.  And 
in  a  case  reported  as  anonymous  in  2  Russ.  350,  the 
assignee  was  allowed  to  bid,  having  obtained  the  per- 
mission of  a  meeting  of  creditors. 

Per  Curiam :  —  The  order  asked  is  one  which 
should    only  be    made    under    very    special    circum- 


(a)  See  ex  parte  Bage^  4  Madd,  459. 
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stances,  (a)     The  only  special  circumstance  here  is,  that  1834. 

n  meeting  of  creditors  was  summoned,  who  consented,  

but  all  those  who  had  proved  did  not  attend ;  in  fact,  Beaumont. 

only  about  half  in  value  attended)  and  those  who  were  *"  ^®  matter 

present  could  not,  on  such  a  point,  bind  those  who  were  Eomonstodt. 
absent.  (6) 

Petition  dismissed. 


Ete  parte  COPELAND.  — In   the  matter  of  CofR. 

WESTON.  Jan.  22, 

1834. 
1  HIS  was  the  petition  of  a  creditor  to  remove  an  ifAsoleaasEgnee 

assignee  on  the  ground  of  poverty,  and  of  being  in  an/Sie^to 
insolvent  circumstances*     It  involved  other  facts  not  be  in  iiwoivcnt 

circumstances, 
necessary  to  state,  (c)  and  elected  by 

nupioioufl  votesi 
s  co-assignee 

Mr.  JR.  v.  Lee,  for  the  petition,  Was  stopped  by  the  ""J^"^ 
Court. 

(a)  In  ex  parte  Hodgson,  1  GL  393;  CamipheU  v.  Walker y  5  Ves, 

^J,  1 4,  on  a  petition  by  a  mort-  678 ;  ex  parte  Hughet,  6  Vet.  622; 

gagee  for  a  sale  and  leave  to  bid,  ex  parte  Looey,  6  Ves,  628 ;  ex 

the  assignees  asked  leave  to  bid  partelhmkitUj Sugd.Y end. &Par. 

in  thear  private  character,  but  the  Appendix,  No.  xi.;  ex  parteLewu, 

Vice-Chancellor  refused,  saying,  i  GL  Sir  J.  70;  ex  parte  Buxton, 

*'  I  will  never  make  such  an  or-  l  Gl.  ^  J.  35S ;  ex  parte  Bage^ 

der  without  very  special  circum-  4  Madd.  459 ;  Anon.  9  Buts.  350; 

vtances.**  ex  parte  Morland,  1  GL  ^ «/.  76. 

(&)Astotheefiectofthecon-  (<r)  The  petition  alleged  that 

aent  of  a  meeting  of  creditors,  see  the  assignee  had  been  elected  by 

the  deciidons  and  dkta^  which  are  friends  of  the  bankrupt,  and  had 

contradictory.    See  Whelpdalev.  not  taken  proper  steps  to  reco- 

Cooibcfi,  1  Vet.  sen.  9,  and  5  Ves.  ver  portions  of  the  bankrupt*) 

eS9;  ex  parte  Bennett^  10  Fes.  estate. 
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Ex  parte 

COPEIAKD* 


1834.  Mr.  Swanston  and  Mr.  G.  Richards,  for  the  assignee : 

—  There  is  no  precedent  for  the  removal  of  an  assignee 
on  the  ground  of  poverty,  or  on  a  general  allegation  of 
In  the  ^matter  j^j^  being  in  insolvent  circamstances ;  actual  insolvent, 
Wbstom.  or  bankruptcy  is  necessary  to  enable  the  Court  to 
act.  Suggestions  for  the  removal  of  trustees,  because 
poor,  are  always  repelled  by  the  courts  with  indignation. 
Who  can  define  poverty?  This  assignee  says  he  can 
procure  security  for  1,000/.;  this,  compared  to  the  state 
of  some,  is  pover^,  compared  to  the  state  of  others, 
boundless  wealth.  The  commissioners  have  power  to 
reject  any  assignee  when  about  to  be  chosen,  and  often 
ask  *^  Are  you  solvent?"  and  if  he  reply  in  the  affirma- 
tive, they  never  reject  him  because  he  is  poor. 

The  pecuniary  circumstances  of  this  assignee  are  in 
precisely  the  same  state  as  when  he  was  elected  by  cre- 
ditors who  well  knew  what  these  circumstances  were; 
there  is  no  allegation  of  misconduct ;  no  suggestion  that 
he  is  likely  to  misapply  the  bankrupt's  small  estate.  In 
equity  a  motion  for  the  removal  of  a  receiver  must  be 
supported  by  evidence  of  misconduct. 


Mr.  R,  V,  Lee  was  not  called  on  to  reply. 


Mere  poTerty 
no  ground  to 
retnoYe  an 


Tlie  Chief  Judge:  —  I  would  not  accede  to  the 
prayer  of  this  petition,  if  so  doing  would  cast  the  slightest 
slur  upon  this  assignee,  or  involve  him  in  the  smallest 
expense.  The  sole  question  is,  whether  the  creditors 
should  not  be  allowed  to  protect  the  estate  by  the  ap* 
pointment  of  another  assignee?  Mere  poverty  would 
not  be  a  sufficient  reason  for  the  removal  of  an  asngnee ; 
nor  can  an  assignee  be  removed  on  the  ground  that  the 
persons  electing  him  had  proved  debts  improperly,  unless 
a  petition  to  expunge  be  presented  and  served  on  the 
creditors,  but  no  such  petition  has  been  presented  in 
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this  case;  but  if  the  creditors  who  elect  an  assignee  be        1834. 

relations,  and  the  debts  pritnd  facie  of  a  doubtful  nature,         

that  might  furnish  a  ground  for  removal  of  an  assignee,  Cofelamd. 

though  such  creditors  were  not  served.     Having  r^ard  ^^  ^®  matter 
to  the  circumstances  of  the  debts  proved  in  this  case,  and      Weston. 

who  were  the  creditors  who  elected  the  present  assignee,  if  the  creditora 

it  is  our  duty  to  put  some  other  person  with  him  as  co-  ^gaee bere- 

assifimee.  lationM,  and 

phrtnA  facie  oi  tL 
o*     -r  T     j^  doubtnil  nature^ 

Sir  John  Cross  :  —  the  aadgnee 

I  have  long  entertained  an  opinion  that  a  sole  assignee  ^vtd^'Sout 
should  never  be  elected.     The  poverty  of  an  assignee  is  aenring  the 
no  objection  when  there  are  others  over  whom  he  might 
be  vigilant,  but  it  may  be  an  objection  to  his  being 
elected  alone. 

This  assignee  was,  in  1832^  in  arrear  for  two  years 
rent,  which  was  only  SI.  per  annum,  and  it  does  not  ap- 
pear that  it  is  even  yet  paid ;  it  is  stated,  and  not  contra- 
dicted, tliat  the  whole  of  the  furniture  in  his  house  is  not 
worth  7/.,  and  he  has  been  repeatedly  summoned  for 
sinall  debts;  consequently  there  is  not  only  evidence 
that  he  is  poor^  but  also  that  he  is  in  insolvent  circum- 
stances, and  on  that  ground  should  not  continue  sole 
assignee. 

Sir  George  Hose :  —  It  has  been  stated  that  the  insol- 
vency of  a  trustee  is  not  a  sufficient  cause  for  his  re- 
moval. No  doubt  that  is  correct ;  but  the  insolvency  or 
bankruptcy  of  an  assignee  is  sufficient.  It  cannot  be 
considered  fit  that  the  respondent  should  remain  sole 
assignee  under  the  circumstances  of  the  case.  The  ar- 
gument for  the  respondent  may  or  may  not  be  good  to 
the  extent  that  there  are  no  sufficient  grounds  for  re- 
moval, but  still  it  is  expedient  to  appoint  a  co-assignee, 
in  nature  of  a  receiver ;  if  so,  and  this  be  not  a  question 
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1834.        of  cosfsy  (as  none  are  even  prayed)i  the  whole  question 

"""""         resolves  itself  into  whether,  if  the  Court  be  satisfied  he 

CorELANP.     ^  in  insolvent  circumstances,  a  qttasi  receiver  should 

In  the  matter  j^^^  ]^  appointed  ?     The  commissioner  has  a  power  even 

Westok.      to  reject  an  assignee  (a),  and  surely  he  cannot  have  a 

more  extensive  authority  in  this  matter  than  this  Court. 


Commiiuoner 
to  appoint  a 
guad  astignee, 
the  voters  who 
would  deet  the 
new  assignee 
being  suspi- 
cious. 


The  order  made  was,  that  the  commissioners  do  ap- 
point one  or  more  persons  to  act  as  assignees  with  the 
present  assignee.  The  costs  to  staind  over  till  after  sudi 
appointment  by  the  commissioners,  with  liber^  to  any 
party  to  apply. 


C.  of  R. 

Jan.  22, 

1834. 

If  the  fiat  be 
lost,  a  new  one 
must  be  issued. 


In  the  matter  of  LEVET. 

Mr.  SWANSTON:  — In  this  case  a  bag  contwning 
the  fiat  and  other  papers  has  been  lost  out  of  the  mail. 
The  commissioners  decline  to  proceed.  I  therefore  ask 
that  a  duplicate  fiat  may  issue. 

iPer  Curiam :  —  You  had  better  take  a  renewed  fiat.] 

That  supposes  the  existence  of  the  original  fiat,  which 
is  a  matter  for  evidence,  and  it  is  desirable  to  prevent 
being  called  on  at  some  future  time  to  fumisli  such 
evidence. 

[Sir  G.  Bose  .*  —  Should  you  not  apply  to  the  Lord 
Chancellor?] 

Such  applications  are  usuaUy  made  to  this  Court,  and 
the  order  made  here,  authorizes  an  application  to  the 
Lord  Chancellor,  when  the  order  is  confirmed  as  of 
course,  by  the  officer  of  the  Lord  Chancellor. 


(a)  6  Geo.  4,  C.  16.  S.  61. 
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Per  Curiam: — A  duplicate  fiat  was  never  yet  heard  1834. 

of.     The  better  course  will  be  to  take  a  new  fiat  alto-        

gether.  Whatever  is  done  is  well  done.    The  fiat  exists,  of 

ihough  not  to  be  found,  (a)  Lbvet. 


sworn. 


Ex  parte  PE  AKE.— In  the  matter  of  BIGNOLD.         C.  of  R. 

A  Jan.  22, 

PETITION  in  this  matter  was  answered  for  tlie        1834. 

24th  instant,  and  the  affidavits  in  support  were  sworn,  A  petition  will 
but  the  petition  had  not  yet  been  served.  (6)  ^un^j^twui^ 

where  affidaTiti 

Mr.   White  moved  that  the  petition  miirht  be  re-  •'**«*«««» 

^  O  ■«»  Arm 

answered  nunc  pro  tunc^  retaining  the  original  answer 
in  order  to  save  the  necessity  of  re-swearing  the  affi- 
davits, (c) 

Per  Curiam: — There  is  no  precedent  for  what  is 
asked.  It  being  possible  that  indictments  for  perjury 
might  become  necessary,  it  is  not  advisable  to  antedate 
the  answer  to  the  petition. 

(a)  Qtf.  Must  not  the  lost  fiat  day  of  serving  and  exclusive  of 

first  be  superseded  ?  If  so,  does  not  Sundays,  though  an  intermediate 

all  that  has  been  done  under  it  day. — Orders,  Court  of  Review, 

fall  to  the  ground  ?  January  1832. 

(5)  The  petition  is  to  be  served        (c)  An  affidavit  sworn  before 

four  days  before  the  expiration  of  the  petition  is  answered  cannot 

the  time  at  which  the  attendance  be  used,  ex  parte  Northtuood,  2 

thereon  is  ordered,  except  in  the  Eoief  246 ;  ex  parte  Overton,  2 

case  of  a  petition  to  stay  a  certi-  Rose,  257;  ex  parte  Parks,  Buck, 

ficate.    Bnt  the  above  directions  532.   Affidavits  in  support  of  a 

to  be  without  prejudice  to  any  peUtion  to  stay  the  certificate 

application  to  the  Court,  in  re-  furnish  the  only  exception  to  this 

spect  «ther  of  the  attendance  of  rule,   by  Lord    Loughborough'^ 

or  service  on  pardes,  or  the  hear-  order  of  the  1 2th  April  1 796,  and 

ing  of  a  petition.    The  four  days  Lord  Eldon's  of  16th  November 

to  be  taken  as  exclusive  of  the  1805. 
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C.  of  R.        Ex  parU  MILLS.— In  the  matter  of  COLEMAN. 
Jan.  21, 

1884.  The  petition  stated,  that  on  the  19th  of  January  1889 
peraedlngfiar  ^  ^^^  issued  against  Coleittumi  on  the  petition  of  Adam 
for  misdmip.    DixoH ;   that  the  bankrupt  was  therein   described   as 

tiou  of  th*  "^       , 

bankrupt.  Somuel  Coleman^  late  of  Ware  in  the  county  of  Hertford, 

but  now  of  Shottisham  in  the  county  of  Norfolk,  miUer, 
dealer  and  chapman ;  that  up  to  September  1832 
the  bankrupt  resided  at  Ware  Park  Mill  in  the  county 
of  Hertford;  that  in  November  1832  he  went  to  reside 
with  his  brother  in  the  parish  of  Stoke  Holy  Cross  in 
the  county  of  Norfolk,  and  that  the  petitioner  never 
heard  of  his  being  of  Shottisham ;  that  Hare  Park  Mill 
is  not  in  the  town  of  Ware,  but  upwards  of  a  mile  from 
the  town ;  that  three  or  four  nights  before  the  fiat  issued 
the  bankrupt  slept  at  a  house  at  Shottisham,  which  was 
his  only  residence  at  Shottisham. 

In  December  1832  the  petitioner  commenced  an 
action  against  the  bankrupt,  which  was  stopped  by  the 
bankruptcy. 

The  petitioner  stated  that  the  act  of  bankruptcy  and 
fiat  were  both  concerted  between  the  bankrupt  and 
others  to  deprive  the  petitioner  of  his  debt,  and  prayed 
to  rescind  or  annul  the  fiat.  Other  facts  are  stated  in 
the  judgments. 

Mr.  SHfUofiy  in  support  of  the  petition,  cited  Stewart 
V.  Rickman^  1  Esp.  108,  where  Lord  Kenyan  said,  «  it 
was  not  now  to  be  questioned,  whether,  if  a  trader  by 
concert  with  his  creditors  commits  an  act  of  bankruptcy, 
that  such  can  be  good  to  support  a  commission ;  that 
whatever  idea  of  policy  or  propriety  first  suggested  it, 
and  though  it  might  appear  that  a  commission  of  bank- 
ruptcy is  the  most  equitable  mode  of  dividing  the  bank- 
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rupt  estate  among  his  creditors,  that  it  was  now  settled  1834. 

that  a  trader  could  not  l^^ally  concert  an  act  of  bank-  

ruptcy  with  his  creditors.**  Mills/ 

In  the  matter 

Mr.  Swantfym  for  the  petitioning  creditor.  Coleman. 
Mr.  Austin  for  the  assignees. 


The  bankrupt  was  served,  but  did  not  appear. 


The  Chief  Judge  : — In  this  case  a  creditor  who  has 
proved,  seeks  to  supersede  on  the  ground  of  mis-descrip- 
tion in  the  fiat,  and  fraud  in  issuing  it.  The  instances 
in  which  commissions  and  fiats  have  been  superseded 
on  the  ground  of  mis-description  are,  either  where  the 
error  was  so  gross  as  to  mislead  the  creditors,  or  where, 
though  not  so  gross,  yet  the  petitioner  undertook  to  issue 
a  new  fiat,  or  where  two  commissions  existed,  and 
the  Court  supi)orted  that  which  contained  the  most 
accurate  description.  In  this  case  the  mis-description 
did  not  deceive  the  petitioner,  as  he  came  in  and  proved, 
and  there  is  no  pretence  for  saying  that  any  other  cre- 
ditor was  deceived.  As  to  the  charge  that  the  act  of  A  oonecrted 
bankruptcy  and  the  fiat  were  concerted,  there  are  cer-  be°suipersededr^ 
tainly  strong  circumstances  of  suspicion,  if  not  more,  to  ^!S?^*rom*°u*** 
show  that  the  fiat  issued  in  order  to  defeat  the  peti- 
tioner's action,  and  that  the  bankrupt  knew  that  fact ; 
and  I  do  not  say  that  we  would  not  have  superseded,  if 
the  application  had  been  made  immediately  the  fiat 
issued ;  but  the  petitioner  heard  of  the  fiat  before  it 
issued ;  when  it  did  issue,  he  dropped  his  action,  came  in 
and  proved,  and  stood  by,  while  the  petitioning  creditor 
and  others  came  in  under  the  fiat,  and  allowed  the 
bankrupt  to  obtain  his  certificate,  and  then  came  to 
supersede^     This  is  not  a  case  for  a  supersedeas. 
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1834.  Sir  John  Cross : — As  to  this  fiat  being  concerted,  ic 

"""""        appears  pretty  dear  that  the  bankrupt,  his  brother,  and 
MiLu.        the  solicitors  concocted  the  fiat.     But  the  petitioner  has 
In  the  matter  voluntarily  become  a  party  to  the  whole ;  he  had  notice 
Coleman,     of  what  was  going  on,  and,  nevertheless,  came  in  under 
the  fiat,  and  allowed  the  bankrupt  to  obtain  his  certi- 
ficate.    Tliis  is  not  a  fit  case  for  our  mterference. 

Sir  George  Base  concurred. 

Petition  dismissed,  with  costs. 


C.  of  R.  Ex  parte  THOMPSON.— In  the  matter  of  WILKS. 

Jan.  27, 

1834.  T\/r_ 

When  s  peti.  ^^  ^'  SfVANSTON,  with  whom  was  Mr.  O.  Anderdan^ 

tion  stands  over  took  the  preliminary  objection,  that  this  was  the  petition 

lo  aenre  a  ne-  r  •  i.         i. 

cessary  party,  ol  one  assignee,  the  other  not  a  party,  either  as  petitioner 

wTnof  of*  ^^  ^^  served  as  a  respondent. 


course. 


The  Court  said  the  petition  must  stand  over  to  have 
the  other  assignee  served. 

Mr.  Swanston : — The  petitioner  paying  us  the  costs 
of  the  day. 

The  Court  intimated  that  the  question  of  costs  should 
also  stand  over. 

Mr.  SwansUm  and  Mr.  O.  Anderdon : — 

Whenever  a  petition  stands  over  that  a  necessary 
party  may  be  served,  the  petitioner  must  pay  the  re- 
spondents their  costs  of  the  day ;  such  has  been  the  in- 
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variable  practice.     Costs  are  only  reserved  when  their        1834. 

payment  depends  on  circumstances  which  cannot  be.       

ascertained,  or  not  so  well  ascertained,   till  a  future     Thompson. 
hearing ;  but  nothing  that  can  possibly  be  stated  at  the  ^"  *^®  matter 
hearing  can  deprive  us  of  our  right  to  the  costs.  Wilks. 

[llie  Chief  Judge  : — We  have  discretion  as  to  costs 
under  section  5  of  1  &  2  W.  4.  c.  56.] 

That  is,  a  judicial  discretion,  to  be  governed  by  con- 
sidering how  it  had  been  exercised  by  former  judges; 
and,  according  to  the  practice,  the  costs  of  the  day,  in  a 
case  like  this,  are  so  much  of  course,  and  the  practice 
so  uniform,  as  to  disable  the  Court  from  declining  to 
give  them  on  the  present  occasion.  In  ex  parte  Warner 
re  Mier^  MS.,  before  Lord  Eldon,  the  objection  of  want 
of  parties  twice  prevailed,  and  the  petitioner  twice  paid 
the  costs  of  the  day. 

Mr.  Koe,  for  the  petition,  was  not  called  on  by  the 
Court. 

The  Chief  Judge: — There  is  no  invariable  rule 
that  the  petitioner  must  pay  the  costs  of  the  day  when 
a  petition  stands  over  to  serve  an  absent  party. 

Sir  John  Cross : — The  Court  have  a  discretion;  but 
I  concur  in  what  has  fallen  from  counsel,  that  such  dis- 
cretion, when  possible,  should  be  exercised  in  pursuance 
of  some  general  rule.  One  general  rule  is,  that  costs 
follow  the  decision,  unless  there  be  particular  circum- 
stances; another  general  rule  is,  that  the  costs  of  the 
day  are  of  course ;  but  there  may  be  particular  circum- 
stances forming  an  exception  to  that  rule. 

Sir  George Bose,' — In  thb  case  the  absent  assignee  is, 
formally,  a  necessary  party,  but  if  he  be  not  essentially 
interested,  probably  the  party  objecting  to  the  hearing 
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1834.        on  the  ground  of  his  absence,  would  not  be  allowed  the 

'  costs  incurred  by  enforcing  that  objection.    Before  Lord 

Thompson.    Eldon  the  oosts  of  the  day  were  not  always  asked,  or  if 

In  the  matter  ggjced  ^ere  not  always  given ;  where,  in  a  ibrlom  case, 

W1LK8.       the  objection  of  want  of  parties  was  taken :  the  costs 

were  constantly  reserved.      The  registrar's  book   will 

furnish  very  many  cases  to  show  this. 

Petition  to  stand  over.     Costs  of  day  reserved. 


C.  of  R. 

Feb.e, 

1834. 

Where  the 

bankrupt  peti- 
tions to  super- 
sede, haying 
commenced  ac- 
tions, he  must 
undertake  to 
stay  them,  and 
not  to  bring 
others  without 
leave  of  the 
Court. 


Ex  parte  PO WNALL,  —  In  the  matter  of 

POWNALL. 

1  HIS  was  a  petition  to  supersede  presented  by  the 
bankrupt,  {a)     When  it  was  called  on, 

Mr.  Montagu^  (with  whom  was  Mr.  RtisseUf)  for  the 
respondents,  stated,  that  two  actions  were  pending,  both 
brought  by  the  bankrupt ;  one  against  the  petitioning 
creditor,  and  the  other  against  the  messenger.  The 
petitioner  must  therefore  elect  either  to  proceed  here, 
and  discontinue  the  actions,  or,  if  he  proceed  with  them, 
to  have  his  present  petition  dismissed.  He  must  also 
undertake  not  to  bring  any  other  action,  unless  he 
succeed  in  superseding.  In  ex  parte  JacksoHj  Mani.  8c 
Bh\  396,  note  (5),  the  reporters  observe,  **  without  this 
condition  the  bankrupt  might  gain  an  inspection  of  the 
requisites." 

Mr.  Sfvamton  and  Mr.  G.  BichardSf  for  the  petition, 
resisted  the  application. 


(a)  See  this  caw  in  another  stage»  ante,  p.  116. 


POWNALL. 
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The  Court  said^  this  being  the  first  time  the  point        1834. 
had  formally  been  discussed,  and  as  the  decision  would 

establish  a  rule  of  practice,  the  Court  would  consult.  Pownall. 

In  the  matter 
The  Judges  accordingly  left  the  Court  for  some  time.      p^^5. 
On  their  return, 

Per  Chariam: — The  Court  are  of  opinion,  that  the 
bankrupt  should  undertake  to  discontinue  the  present 
actions,  and  not  to  bring  any  other  actions  having  for 
their  object  to  try  the  validity  of  the  fiat,  without  leave 
of  the  Court. 

Mr.  SwansUmy  having  consulted  with  the  petitioner, 
who  was  in  Court,  stated  that  he  had  no  objection  to 
give  the  required  undertaking. 

The  petition  was  then  proceeded  with,  (a) 


Ex  parte  GRAVES.  —  In  the  matter  of  WYATT.        C.  of  R. 

T\yr  ^^-  '*' 

iVlR.  AYRTON  moved  for  leave  to  strike  new  docket        1834. 
papers  and  amend  the  fiat,  the  place  of  business  of  the  Docket  \mpen 
bankrupt  being  omitted  in  bodi.  "^  be*«m4d*^* 

by  inserting  the 

Per  Curiam:  —  We  cannot  allow  the  amendment  ^}^p^**p^^ 

of  busmen. 

asked,   it  being  no  default  of  the  office,  but  of  the  q^^^^  j^^^ 
parties.     If  the  docket  papers  had  been  correct,  and  ^oci^^t  ^  <»'- 

•   •  j»rt«»  recty  and  the 

the  error  ongmated  with  the  office,  it  might  have  been  fiat  incorrect, 
difierent.    The  better  course  to  pursue  will  be  to  super-  ^^^^^ 
cede  the  present  and  issue  a  new  fiat.  office. 


(fl)  See  ex  parte  Dick,  lRote,5\;    and  see  ex  parte  Daly,  pott,  and 
ex  parte  Hardenberg,  1  Rote,  206;    ex  parte  Davy,  ante,  p.  299. 
ex  parte  Burgett,  Jacob,  5S9; 
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C.  of  R.     jB*  parU  PRESCOTT  and  others.  —  In  the  matter  of 
Feb.  18,  THOMPSON  and  MILDRED,  and  in  the  matter 

1834.  of  EVANS. 


If  a  party  take 
bills  for  the 
price  of  goods, 
and  it  be  agreed 
that  the  bills  are 
to  be  paid  out 
of  the  proceeds, 
and  the  ac- 
ceptors become 
bankrupt,  the 
indorsees  of  the 
bills,  without 
notice  of  the 
agreement,  are 
entitled  to  the 
benefit  of  it. 


v/N  the  1st  of  December  1831  a  commission  issued 
against  Thompson  and  Mildred. 

On  the  22d  of  December  1831  a  commission  issued 
against  Evans. 

Evans  was  a  warehouseman  and  factor,  and  engaged 
with  Thompson  and  Mildred  in  various  shipments  for 
the  foreign  market  on  their  joint  risk,  one  of  which  is 
the  subject  of  the  present  case.  Being  engaged  in  selling 
goods  on  commission,  he  was  anxious  it  should  not  be 
known  he  was  concerned,  on  his  own  account,  in  such 
transactions. 

In  August  1831  Evans  and  Thompson  and  MiUbred 
made  some  joint  shipments,  under  the  following  ciixnim- 
stances.  Evans  supplied  the  goods,  and  drew  bills  on 
Thompson  and  Mildred  for  the  amount,  which  they 
accepted.  The  following  letter,  prepared  by  Thompson 
and  Mildred  J  was  signed  by  Evans :  — 


<*  Messrs.  Thompson  and  Mildred^ 
<'  London. 

^<  Having  sent  you  an  invoice,  dated  23d  August, 
for,  &c.,  amounting  to,  &c.,  and  you  having  shipped 
the  same  to  your  correspondents  at  Smyrna,  &c.,  as  per 
bills  of  lading,  I  hereby  engage  to  be  responsible  to 
you  for  half  the  loss  that  may  arise  on  the  foregoing 
enumerated  goods ;  and  having  drawn  bills  on  you  for 
the  whole  amount  at  dates  convenient  to  myself,  I 
hereby  engage  to  renew  the  same  until  funds  come 
round,  without  any  charge  for  interest  or  stamps,  until 
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the  4th  of  April  1832.     Should  any  profit  arise  on  the        1834. 
net  proceeds  of  these,  I  shall  look  to  you  for  my  half      -,"""" 

*  Ex  parte 

share.  Prescott 

**  I  am,  &c.  and  others. 

..  T   -CI  i»        In  the  matter 

"  J.  Evans."  ^f 

The  invoices  accompanying  the  goods  were,  as  to  the     ancTothm. 
material  parts,  as  follows :  — 

«  Per  account  of  Mr.  John  Evans :  but  having  ac- 
cepted bills  against  them,  the  sales  and  remittances  are 
to  be  made  direct  to  us. 

<<  Invoice,  &c.,  shipped  by  Thompson  and  Mildred^ 
&c.,  per  account  of  Mr.  «7.  Evamf  sale  and  remittancess 
in  bills  per  appointment  to  Thompson  and  MildredJ^ 

«  We  inclose  invoice,  &c.,  shipped,  &c.,  for  account 
of  oiur  friend  Mr.  J.  Evans.  They  consist  of,  &c.  The 
account  sales  and  remittances  for  the  same  to  be  sent 
to  us  for  account. 

'<  Invoice,  &c.,  for  account  of  Mr.  John  Evans  of 
London.  Sales  and  remittances  in  bills,  per  appoint- 
ment to  Thompson  and  Mildred" 

Distinct  accounts  were  kept  by  Thompson  and  Mildred 
in  their  books  of  these  adventures. 

Before  Thompson  and  Mildred  or  Evans  stopped  pay- 
ment, the  petitioners  discounted  these  bills  for  Evans 
in  the  usual  course  of  business,  without  any  notice  of 
the  circumstances  under  which  they  were  given,  or  of 
the  lien  which  Evans  possessed  on  the  return  proceeds 
of  the  shipments. 

This  was  a  petition  by  the  holders  of  the  bills,  praying 
that  distinct  accounts  of  the  above-mentioned  shipments 
might  be  kept;  that  the  joint  creditors  of  Thompson, 
Mildred,  and  Evans  (if  any),  might  prove  and  receive 
dividends^  and  that  the  surplus  might  be  applied  in 
payment  of  the  petitioners,  the  bill  holders ;  and  tliat 
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1834.        the  then  surplus  might  be  paid  to  the  separate  estates  of 
Thompson.  Mildred,  and  Evang. 

Exparte  ^^ 

PUESCOTT 

and  otben.         |^j.^  MorUagu  and  Mr.  Spence  for  the  petition : — The 
of  decision  in  the  present  case  must  follow  that  in  ex  parte 

and^othm.     Copeland{a),  unless  the  other  side  can  distinguish  the 
present  from  that  case. 

The  Chief  Judge  : — 

That  is  not  so  clear ;  there  may  be  a  di£Ference.  The 
present  is  quite  a  distinct  adventure,  and  the  circum- 
stances otherwise  dissimUar.  In  this  case  the  consign- 
ment was  in  the  name  of  Evans  alone,  but  the  return 
proceeds  were  to  be  sent  to  Thompson  and  Mildred. 
In  ex  parte  Copekmd  (a)  the  bill  passed  to  Powis  by 
virtue  of  an  express  contract  which  Evans  was  authorized 
to  enter  into ;  in  this  case  the  petitioners  have  only  an 
indirect  lien  through  the  equity  of  Evans ;  so  that  the 
petitioner's  claim  must  be  postponed  to  those  of  all  the 
joint  creditors  (if  any),  and  a  question  may  even  arise 
whether  he  have  any  daim  till  after  all  the  other  cre- 
ditors are  paid. 

The  questions  in  the  present  case  will  be, 

1st,  Whether  Evans  and  Thompson  and  Mildred 
were  partners  in  this  adventure  ? 

2d,  What  were  the  equities  of  Evans  f  for  such  would 
be  the  equities  of  the  petitioner. 

Mr.  Anderdon  and  Mr.  Heath/ield  for  the  assignees  of 
Evans, 

Mr.  Swanston  for  the  assignees  of  Thompson  and 
Mildred :  — - 


(a)  Reported  in  the  4th  Number  of  Mont.  ^  Blu  now  in  the  pre». 
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The  legal  interest  was  in  Thampwn  and  Mildred^  any        1834. 
interest  Ewms  possessed  being  purely  equitable*    But      ^ 
whatever  equity  Evans  had,  yet  the  petitioners  have  no      Paescott 
equity  in  support  of  this  petition.  In*"tJe'' mISer 

EccoM^  it  is  alleged,  was  bound  to  renew  the  bills,  of 

but  the  petitioners  were  not  bound  by  any  such  oUiga-  g^^i  others. 
lion.  The  drawers  would  not  have  been  protected  in 
an  action  by  the  bill-holders  by  Evant^s  contract  to 
renew,  though  the  drawers  would  be  compelled  to  allow 
the  goods  to  be  bound  by  the  contract  with  Evans.  If 
the  bill-holders  were  not  subject  to  the  liability  of  the 
contract  to  renew,  they  are  not  entitled  to  the  benefits 
of  the  contract.  The  case  of  ex  parte  Waring  (a)  stands 
alone,  and  is  no  precedent  on  this  occasion. 

[The  Chief  Judge  :  —  Ex  parte  Parr^  Bucky  191, 
and  ex  parte  Perfect^  1  Mont.  25,  are  similar  cases.] 

The  equity  of  Evans  is  one  personal  to  himseli^  and 
not  transferrable  to  others.  The  bill-holders  have  their 
legal  rights,  and  no  more,  because  there  was  no  notice, 
nor  any  contract  between  Evans  and  the  bill-holders, 
which  circumstances  diflPer  this  case  from  ex  parte  Cope' 
landf  where  there  was  such  a  contract. 

[The  Chief  Judge  :  —  Have  not  the  bill-holders  a 
right  to  insist  on  the  bills  being  paid  out  of  the  proceeds 
of  the  consignment,  instead  of  proving  againt  Evans  f] 

In  equity  the  first  question  would  be,  where  is  the 
contract  on  which  you,  the  bill-holders,  found  your 
equity  ?  And  i^  when  produced,  it  appeared  that  they 
were  not  bound  by  the  contract,  they  would  not  be 
allowed  the  benefit  of  it.  Such  never  has  been  allowed, 
except  in  the  one  extraordinary  case  of  ex  parte  Waring. 


{a)  2  Rote,  ISS;  19  Veg.  530.    Note  9  a  in  M(mtagu*%  tract  for 
1831,  page  51 1  and  S  G/.  4r/-  404, 
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1834,  [Tlie  Chief  Judge  :  —  In  car  parte  Perfect,  1  Mont. 

25,  the  main  argument  was  the  absence  of  contract;  but 

Pre6cott      that  did  not  prevail.] 

In*"  he'' m"^       In  ex  parU  Waring  there  was  no  obligation ;   the 

of  bankers  had  incurred  none;  but  Evans  clearly  had  in- 

and  others,     burred  an  obligationy  which  ought  to  have  bound  the 

bill-holders.     This  difference  displaces  ex  parte  Waring 

as  an  authority  in  this  case. 

Mr.  Movdagu^  in  reply^  was  stopped  by  the  Court. 

The  Chief  Judge  :  — 

Looking  at  the  whole  of  .this  case,  and  considering  its 
circumstances,  which  are  peculiar,  the  fact  as  to'  the 
partnership  becomes  unimportant.     If  this  were  a  mere 
sale  by  Evansj  on  a  pledge  that  the  proceeds  of  the 
goods  should  be  applied  in  payment  of  the  bills,  then 
EvanSf  whether  a  partner  or  not,  would  be  entitled  to 
have  the  bilk  paid  out  of  the  pi^oceeds  of  such  goods. 
The  question  then  is,  whether,  granting  that  Evans  had 
this  right,  the  persons  to  whom  Evans  had  transferred 
the  bills,  without  notice  of  this  right  ofEvans^  possessed 
the  same  right  as  Evans  himself  of  having  the  bills  paid 
out  of  the  proceeds.  It  appears  to  me  that  ex  parte  Per* 
Jectj  1  Mont.  25,  is  an  authority  that  they  had ;  that  case 
is  conclusive,  even  if  there  were  no  partnei^ip.     But, 
viewing  the  whole  transaction  in  this  case,  the  substance 
appears  to  be,  that  Evans  was  a  partner.    The  only  case 
in  which  partnership  could  make  any  difference  would 
be,  if  there  were  other  joint  creditors  besides  those  in 
this  particular  transaction;  then  the  joint  creditors  of 
the  three  would  first  have  been  entitled  to  be  satisfied. 
Here  the  only  joint  creditors  were  those  under  each  in- 
dividual transaction.    On  the  whole,  the  circumstances  of 
this  case  bring  the  parties  within  the  reason  of  ex  parte 
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Copdand.     I  cannot  view  the  contract  with  Evans  in         1834. 

any  other  light  than  as  specifically  rendering  the  pro-         

ceeds  liable,  in  the  first  instance,  to  the  payment  of  the  Pre«:ott 
bills :  this  equity  Evans  possessed,  and  to  this  equity  the  -  ""^  othcw. 
bill-holders  are  entitled  through  Evans.  of 

The  order  must  be,  J^X^. 

1st,  To  keep  distinct  accounts. 

2d,  The  proceeds   to  be  applied  to   pay  the  joint 
creditors  of  tl^j^d venture. 
•  3d,  To  pay  the  petitioners. 

4th,  The  surplus,  if  any,  carried  over  to  ench  sepa- 
rate estate. 

Sir  John  Cross :  — 

It  appears  that,  in  the  first  instance,  the  goods  were 
the  property  of  Evans,  who  sold  them  to  Tlwmpson  and 
Mildred,  who  undertook  to  pay  for  them,  and  who  con- 
sequently were  alone  the  owners;  so  much  so,  that 
Evans  drew  bills  on  them  for  the  amount,  which  thev 
accepted.  Here  the  relation  of  vendor  and  purshaser 
ended,  and  a  new  state  of  circumstances  arose,  an 
agreement  being  entered  into,  by  which  Evans  became 
entitled  to  half  the  profits,  and  liable  to  half  the 
losses,  and  became  entitled  to  be  paid  the  amount  of 
the  bills  out  of  the  proceeds  of  the  goods.  As  to  the 
lien  in  respect  of  the  bills,  Evans  says,  ^^  I  undertake 
to  renew  them  till  the  funds  come  round ;"  so  that 
he  v^as  not  entitled  to  be  paid  till  the  proceeds  dii4 
come  round. 

Evans  was  not,  however,  compelled  to  renew,  as  he 
might  have  taken  up  the  bills  himself,  but  so  doing 
would  not  have  deprived  him  of  his  right  to  be  repaid 
out  of  the  proceeds.  The  question  then  is,  did  Evans, 
wbeu  he  indorsed  the  bills,  pass  his  lien  with  the  io- 

VOL.  I.  Y 


8SS  CASES  IN  BANKRUPTCY. 

18S4.        dorsement?    It  is  admitted  he  did  not  do  so  expredly; 

""^         there  is  nothing  on  the  face  of  the  bills  to  show  that  such 
Ex  pottc 
P&E8C0TT      ^^  existed,  and  the  holders  do  not  pretend  to  say,  that 

and  others.     ^^^  ^^  ^|q^  ^^y  understood  sach  lien  to  have  been  in» 
la  the  matter  *^- 

of  tended  to  be  passed.     I  therefore  cannot  comprehend 

I^T^l    how  £»«>»  passed  a  lien  which  he  did  not  intend  to 

transfer,  and  which  the  other  party  did  not  understand 

him  to  intend  to  do.     So  far  as  I  comprehend  the  case^ 

I  am  of  opinion,  that  the  assignees  of  Evans  still  possess 

the  lien.     Did  the  bills  carry  with  them  any  obligation 

to  renew?     Were  the  bill-holders  bound  to  renew? 

They  were  not;  such  is  the  distinction  between  this  case 

and  those  of  ex  parte  Waring  (a)  and  ex  parte  PerfetA*  (i) 

It  therefore  appears  to  me  that  the  assignees  of  JSmaw 

are  entitled  to  the  proceeds,  as  I  feel  considerable  doubts 

as  to  whether  the  bill-holders  have  established  their  lien; 

such  is  my  present  opinion,  which,  if  the  Court  had 

taken  further  time  to  consider  its  judgment,  perhaps  I 

might  have  altered. 

Sir  George  Base :  —  The  question  of  partnership  is 
immaterial.  The  acceptors  of  the  bills  incurred  liabilities, 
when  the  drawer  of  the  bills  indorsed  them^  he  at  the 
same  time  transferred  his  rights  thereon,  and  his  means 
of  enforcing  and  satisfying  them,  and  all  his  equities. 
Each  transaction  was  a  special  partnership  to  be  pro- 
ceeded with  as  usual. 

Ordered  as  prayed. 

(a)  2  Rose,  182.  (6)  Mani.25. 
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Ex  parte  THWAITES.  — In  the  matter  of  C.of  B. 

KNOWLES.  F^'  18. 

188*. 

1  HIS  was  a  petition  to  confirm  a  purchase  made  by  The  Court  wirt 
an  assignee  of  the  bankrupt's  estate  without  leave.  purchaseofput 

Certain  premises,  part  of  the  bankrupt's  estate,  were  ^^^  ^^ 
put  up  to  sale  in  1828,  when  Baron  was  declared  pur-  ™*^e  ^J  *? 

assignee  with- 

chaser.     Baron  bought  on  behalf  of  TliwaUes^  one  of  out  leave,  be- 
the  assignees.     Subsequently  all  the  creditors  who  had  ^"^l^ito^w 
proved,  or  their  representatives^  consented  to  the  pur-  consented, 
chase,  save  one  who  died  in  Ireland,  and  whose  repre- 
sentatives could  not  be  discovered.    After  this  purchase, 
an  application  was  intended  to  have  been  made  to  the 
Court  to  confirm  the  sale,  but  before  that  was  done, 
Hiwaitesj  who  was  the  surviving  assignee,  died.    A  new 
assignee  was  appointed,  and  consented  to  the  prayer  of 
this  petition. 

The  creditors  (save  the  one  before  mentioned)  were 
of  opinion  that  a  more  advantageous  sale  could  not  be 
made. 

This  was  the  petition  of  the  legal  personal  represen- 
tatives of  Thwailes,  praying  that  the  sale  might  be  con- 
firmed, or  that  a  reference  might  be  made  to  the  com- 
missioners to  certify  whether,  under  the  circumstances, 
the  sale  were  a  proper  one. 

Per  Curiam  .•  —  The  prayer  of  this  petition  cannot  be 
granted.  This  Court  will  never  thus  interfere  after  a 
sale.  You  must  proceed  at  your  own  risk.  If,  how- 
ever, all  the  creditors  have  consented,  who  can  upset 

the  sale  ?  {a) 

-  •  -    -       —  •       -  .  - 

(a)  As  to  the  rule  that  assignees  Latrf^  6  Vet.  62 6 1  ex  parte  Tart" 
cannot  purchase,  see  ex  parte  ner,  ex  parte  Attwood^  and  Otoen 
Reynaidt^  5  Ves,  707;  ex  parte    v.  Fotilke,  in  note  to  ex  parte 

y  2 
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C.  of  R.      Ex  parte  THOMPSON,  one  of  the  assignees,  (a)  — 

^^'  1^  In  the  matter  of  WILKS. 

1834. 

A  firm  com.       tfOHN  ECRO  YD  and  James  Ecroyd  were  partners  as 

pcsed  of  A,  and  '^ 

B,  may  prove       gfOCerS. 

»    ^     j» 

oOTiposwiorB.       *^*'*  Ecroyd  entered  into  partnership  with  JameM 
^^  ^'  WUkSy  as  nail  manufacturers. 

The  firm  of  nail  manufacturers  was  indebted  to  the 
grocers. 

The  grocers  assigned  their  property,  on  the  usual 
trusts,  for  payment  of  their  debts. 

A  fiat  issued  against  the  nail  manufacturers. 
On  a  former  occasion  (2d  July  1833)  a  petition  was 
presented  by  the  trustees  for  the  creditors  of  the  grocers, 
to  prove  under  the  fiat  against  the  nail  manufacturers. 

The  respondents  did  not  appear. 

Per  Curiam :  —  Take  such  order  as  you  can  abide  by. 

The  petitioners  accordingly  took  an  order  to  prove. 
The  present  was  a  petition  for  a  re-hearing,  and  te 
expunge  the  proof. 

Mr.  Swanston,  for  the  proof,  cited  es  parte  Adamsy 
1  Rosey  305;  ex  parte  Sillitoey  1  GLSfJ.  382;  and  ex 
parte  Cooke^  1  Mont.  258. 

Mr.  Koe  and  Mr.  Sharpe^  contra. 

Per  Curiam :  —  It  has  been  settled  law  for  many  years, 
that  if  A.  and  B.  and  C.  are  partners,  C.  cannot  prove 

Lart/,6Vcs.62r};eTparteJames,  parte    Badcock,    Mont,  ^  Mac. 

8   Vei.  337;    ex   parte  Bennett^  238. 

10  Vet.  395 ;  ex  parte  Chadwicke,  (a)  The  other  assignee  refused 

1  Mont.  <3r  Gregg,  Dig.  349 ;  ex  to  join  in  this  petition. 
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under  a  joint  commission  against  all ;  but  that  if  A,  and        1834. 
B.  be  partners^  and  B.  and  C  be  partners,  the  two  firms        

-       -  Ex  parte 

may  prove  against  each  other.  Thompson.. 

In  the  matter 
of 
The  proof  ordered  to  stand.     Petition  for  re-hearing       ^Wilks. 

dismissed.     The  respondents'  costs  out  of  the  estate. 

No  costs  to  petitioner. 


In  this  case  the  following  points  of  practice  arose :         When  a  peti- 
On  the  2d  of  July,  1833,  the  petition  was  called  onj  g,^n*dent  nor 
when  the  respondents  did  not  appear.  ITie  Court  inti-  *pp«»"°«»  ^^^ 

»  rr  huen  order  as 

mated  what  order  it  would  be  advisable  for  the  peti-  he  can  abide  by, 

,  1  /.      II  the  other  side 

Uoner  to  take^  and  finally —  may  open  the 

order  any  time 
within  about 

Per  Curiam: — Take  such  order  as  you  can  abide  by.  six  months. 

The  petitioners  accordingly  took  an  order  to  prove* 

On  the  8th  of  July  1833  Mr.  Koe,  for  the  respondents, 
applied  that  the  order  might  be  stayed  and  the  petition 
be  restored  to  the  paper ;  the  respondents  were  ignorant 
that  the  petition  was  in  the  paper ;  the  solicitor  sent  a 
clerk  to  examine  the  list,  but  he  overlooked  the  case. 

Sir  George  Rose : — 

This  is  an  application  to  stay  an  order  of  the  Court 
and  to  have  the  petition  re-heard.  When  a  party  is 
dedrous  of  a  re-hearing,  he  must  present  a  petition 
supported  by  afiidavit,  stating  such  circumstances  as 
may  induce  the  Court  to  think  that  if  the  matter  be 
re-heard  it  is  possible  the  Court  may  alter  its  order. 
Such  has  not  been  done  in  this  case,  and  therefore  the 
application  cannot  be  entertained.  When  the  petition 
was  called  on,  the  counsel  for  the  petitioner  was  told 
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1834.        to  take  such  order  os  he  could  abide  by.     Whenever 
'"~~~*         this  is  done  it  should  be  understood  that  the  other  party 

E»  parte 

Thompson,     are  at  liberty  to  open  the  order  at  any  time  within  ax 

In  the  matter  months,  and  to  show  that  the  petitioners  had  taken  an 

WiLu.       order  they  could  not  abide  by ;  that  is  done  by  a  petition 

to  vary  the  order. 

Restoring  petU       Th^  Court  often  allows  a  petition  to  be  restored  to 

tion  to  the         ^^  paper,  when,  through  mistake,  &c-  the  parties  were 

ignorant  that  the  petition  was  coming  on ;  but  this  is 
not  such  a  case.  There  were  but  five  petitions  in  the 
paper,  and  the  clerk,  who  was  sent  expressly  to  search, 
overlooked  it ;  such  carelessness  must  be  visited  on  his 
employer. 

And  of  this  opinion  were  the  rest  of  the  Judges,  and 
the  application  was  refused. 


on  This  was  a  petition  by   Thompson^  one  of  the  as- 

bcuriDg.  signees(a),  praymg  for  a  re-heanng  and  that  the  proof 

already  made  under  the  order  of  the  Court  might  be 
expunged. 

Mr.  Sfvansion  objected  that  as  this  was  a  petition  pray- 
ing a  re-hearing,  an  order  ought  first  to  have  been  ob- 
tained that  it  should  be  re-heard,  and  then  it  should  be 
set  down  for  re-hearing  in  pursuance  of  such  order; 
but  no  such  order  had  been  obtained. 

Per  Curiam: — In  bankruptcy,  the  petition  for  a  re- 
hearing and  the  petition  itself  come  on  at  the  same 
time.  The  present  petitioner  must  now  proceed  to 
satisfy  the  Court  that  this  is  a  proper  case  to  be  re- 
heard. 


(a)  The  other  assignee  refused  to  interfere. 
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Ex  parte  PEDDER  tod  another,  partners.     In  the        C.of  R. 

matter  of  HADWEN.  Feb.  20, 

1834. 

IN  this  case  certain  mortgaged  property  was  put  up  to  A  mortgage 
sale  in  the  usual  manner,  on  the  application  of  the  mort^  outhMwe  m 
ffairees.     At  the  sale,  finding  that  the  estates  were  likely  ®'^«*'  *®  *>»<* 

®^         i.      1  .  nunc  pro  tunc 

to  sell  for  less  than  the  value,  the  mortgagees  bid,  and  was  made, 
were  declared   the  purchasers;    the  petitioners  stated 
they  had  not  previously  entertained  any  intention  to 
bid,  or  they  would  have  obtained  an  order  for  leave  so 
to  do. 

This  was  a  petition  that  the  sale  so  made  to  them 
might  be  confirmed. 

Mr.  Swanston  for  the  petition. 

Mr.  Bethdly  for  the  assignees,  submitted  to  any  order 
the  Court  might  make. 

Per  Curiam  .•  — 

It  is  quite  clear  the  Court  would  have  given  leave 
to  bid  in  the  first  instance ;  nevertheless,  there  is  much 
difference  between  giving  leave  previous  to  a  sale,  and 
confirming  subsequently. 

The  petitioners  may  however  take  an  order  to  bid 
nunc  pro  tunc. 

Leave  to  bid  nunc  pro  ttmc. 
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C.of  R.        Ex  parte  COATES  and  HAMMOND.  — In  the 

Afar.  3  §•  14,  matter  of  WOODING. 

1834. 

order  the  buTlif  ^  ^^S  was  the  petition  of  Messrs.  CoaUs  and  Hammcni , 
costs  subMquent  solicitors  and  copartners,  for  the  amount  of  half  the  b  1 

to  the  choice  to  i        i     .         i»       • 

be  paid,  though  of  costs  Subsequent  tD  the  choice  of  assignees, 
havenoi^eu  Th®  petitioners  sued  out  the  commission.    After  the 

in  their  hands,  assignees  were  chosen,  they  (the  assignees)  were  about 
Anon.  Buck,  to  displace  Messrs.  Coates  and  Hammond  and  substituet 
fembk.  '  ^^'  Worburton  as  solicitor ;  but,  on  the  intervention  of 

some  of  the  creditors,  the  assignees  agreed  that  all  three 
(viz.  Messrs.  Coates^  Hammond,  and  Warburton,)  should 
jointly  act  and  share  the  profits. 

The  petition  stated  that  Worburton  now  claimed  the 
whole  of  the  profits,  and  that  the  assignees  denied  ever 
having  retained  Messrs.  Coates  and  Hammond, 
Mr.  Worburton  was  served,  but  did  not  appear. 
The  facts  of  the  case  are  more  particularly  detailed  in 
the  judgment  of  the  Chief  Judge. 

Mr.  Foster  for  the  petition. 

Mr.  Anderdon^  for  the  assignees,  objected  that  theie 
>yas  no  jurisdiction;  ex  parte  Haynes,  1  GL  $*  J.  35; 
Burwood  V.  Felton,  8  Bam.  Sf  Cres.  43. 

Even  if  there  were  jurisdiction,  yet  the  extraordinary 
power  of  this  Court  is  not  required  to  be  called  into 
action,  as  the  petitioner  can  proceed  at  law,  conse- 
quently he  cannot  petition  here. 

The  foundation  of  the  jurisdiction  on  these  occasions 
is,  that  they  are  connected  with  the  distribution  of 
the  estate ;  but  there  are  no  assets  in  this  case  in  the 
hands  of  the  assignees,  consequently  there  is  no  juris- 
diction. 
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Mr,  Foster^  in  reply :  — 

As  to  jurisdiction,  ex  parte  Hartoppj  1  Bose^  449;  ex 
parte  Jcknmm^  1  GL  Sf  J»  2S;  and  many  other  cases, 
clearly  prove  that  the  Couit  will  interfere  between  its 
officers,  though  they  may  have  remedies  against  each 
other  at  law. 

The  argument  that  the  assignees  are  not  liable  be- 
cause they  have  no  funds  of  the  bankrupt's  in  their  hands 
is  of  no  validity. 

Curia  advisare  vult. 


1834. 

Ex  parte 

CoATES 

and  another. 

In  the  matter 

of 

WOOOINO. 


The  Chief  Judge  :  — 

This  was  an  application  by  Messrs.  Coales  and  HoM"  March  14. 
mend  for  an  order  directing  the  assignees  of  Wooding j  a 
bankrupt,  to  pay  to  them  and  Mr.  Peier  JVarburton  the 
sum  of  67/.  19«.  Id.  due  to  them  as  joint  solicitors  under 
the  commission,  for  costs  incurred  since  the  choice  of 
assignees ;  and  further  praying  that  blL  3«.  3rf.  part  of 
that  sum,  may  be  paid  to  the  petitioners. 
.  The  petition  alleges,  that  the  petitioners  sued  out  the 
commission  as  solicitors  to  the  petitioning  creditors ;  that 
Thomas  Denham  and  Nathaniel  Derry  were  chosen  as- 
signees, who  were  about  to  nominate  Mr.  JVarburton  as 
their  solicitor,  when,  through  the  intervention  of  other 
creditors  who  wished  the  petitioners  to  continue  as  soli- 
citors to  the  commission,  an  arrangement  was  made,  to 
which  the  assignees  were  parties,  that  the  petitioners  and 
JVarburton  should  jointly  act  as  the  solicitors  to  the 
commission,  and  share  the  profits  from  the  beginning ; 
that,  in  pursuance  of  such  agreement,  the  petitioners 
paid  to  Mr.  JVarburton  one  half  of  the  profits  made  prior 
to  the  choice  of  assignees,  and  continued  to  act  in  con- 
junction with  Mr.  JVarburton  as  the  solicitors  under  the 
commission,  and  in  that  character  attended  the  meetings 
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1834. 

Ex  parte 

C0ATE8 

and  another. 

Id  the  matter 

of 

WOODIVO. 


As  to  the 
retainer  of  a 
soh'oitor. 


and  advanced  monies  for  the  necessary  expenoes  of  the 
commission  to  the  amount  of  46/. 

The  petition  further  suted,  that  a  bill  to  the  amoiHit 
of  88/.  185.  \d.  was  afterwards  delivered  in  the  jdnt 
names  of  the  three  solicitors,  which  was  settled  by  the 
commissioners,  and  reduced  to  the  sum  of  67/.  19«.  Id* 
of  which  46/.  6«.  \\d.  advanced  by  the  petitioners, 
formed  a  part. 

The  petitioners  therefore  claim  the  repayment  of  that 
sumi  and  one  half  of  the  profits,  making  in  the  whole 
the  sum  of  57/.  Zs,  3d.  leaving  the  other  half  of  the 
profits  for  Mr.  fVarburton^  according  to  the  agreement 

Mr,  Wdflntrtonf  though  served,  did  not  appear  to  op- 
pose the  petition.     The  assignees,  in  their  affidavits  and 
by  their  counsel  9  denied  the  fact  of  the  retainer ;  they 
denied  their  liability  beyond  the  amount  of  funds  in 
their  hands  amounting  to  6/.;  and  they  further  denied 
the  jurisdiction  of  this  Court  to  enforce  that  liability  if 
it  existed.     As  to  the  retainer,  they  say  they  appointed 
Warburttm  as  their  solicitor,  and  positively  deny  that 
they  ever  appointed  the  petitioners,  or  made  any  arrange- 
ment or  agreement  with  them,  or  in  any  way  authorized 
them  to  act  as  their  solicitors,  or  ever  consulted  them  as 
to   proceedings  under  the  same,  or  relating  thereto. 
Here,  then,  the  parties  are  direcdy  at  issue  as  to  the  re- 
tainer, and  yet,  perhaps,  more  so  as  to  the  conclusion  to 
be  drawn  firom  the  facts,  than  as  to  the  circumstances 
themselves.     For  the  respondents  admit  that  an  agree- 
ment was  made  at  the  meeting  between  the  solicitors  for 
sharing  the  profits  under  the  commission ;  they  do  not 
deny  their  privity  to,  and  acquiescence  in,  such  an  ar- 
rangement ;  they  do  not  deny  the  fact  of  the  attendance 
of  the  petitioners  at  the  meetings,  performing  the  func- 
tions of  solicitors  to  the  commission  ;  they  do  not  ques- 
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tion  the  fact  of  the  advance  by  the  petitioners  of  the        1834. 

sums  charged  for  the  expences  of  the  meetings,  nor  do        

they  deny  the  delivery  of  the  bill  in  their  joint  names^       Coaxes 

and  its  taxation  and  allowance  in  that  form ;  and  there-    and  another. 

In  the  matter 
fore  it  becomes  a  question  not  of  veracity  but  of  con-  of 

stmction,  whether,  under  all  the  circumstances,  the  ^*^^'^®' 
assignees  have  made  themselves  responsible  to  Mr.  War' 
burton  only,  or  to  Mr.  Warburton  and  the  petitioners 
jointly,  as  solicitors  under  the  commission  ?  If  there 
had  been  no  express  appointment  of  Mr.  Warburton  as 
their  solicitor,  the  mere  circumstance  of  their  solicitor 
who  took  out  the  commission  continuing  to  act  as  their 
solicitor  under  the  commission,  with  the  privity  and 
knowledge  of  the  assignees,  would  have  been  sufficient 
evidence  of  employment  by  them  as  such ;  Tarn  v.  KeySy 
HoU,  N.  P.  378  («) ;  S.  C.  1  Stark,  N.  P.  C.  178.  Then, 
if  having  appointed  Warbwion  as  their  solicitor,  he,  with 
their  privity  and  acquiescence,  entered  into  the  agree- 
ment as  stated  in  the  petition,  and  they,  knowing  of  this 
agreement,  permit  the  petitioners  to  act  as  joint  solici- 
tors, to  advance  their  own  monies  for  the  expences,  and 
when  the  bill  is  delivered  in  the  joint  names  of  the  three, 
make  no  objection  except  as  to  the  amount,  and  allow  it 
to  be  taxed  and  filed  with  the  proceedings  in  that  form, 
can  any  other  conclusion  be  fairly  drawn  than  that  the 
assignees  have  recognized  the  petitioners  as  joindy  em- 
ployed with  Mr.  Warburton? 

A  careful  examination  of  the  affidavits  has  satisfied  my 
mind  uppn  this  point,  and  the  only  doubt  I  have  enter- 
tained upon  this  part  of  the  case  has  been,  whether  we 
ought  to  decide  the  question,  or  leave  the  parties  to  their 
ordinary  remedy  at  law.  Looking,  however,  at  the 
substantial  merits  of  the  case,  and  seeing  that  the  as- 
signees do  not  pretend  that  they*  have  paid  Mr.  WoT" 
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1834.        burton^  or  that  they  have  any  seV^S  against  him;  that 

Mr,  fVarbufion  does  not  deny  the  right  of  the  petitionans 

Coi^s        to  the  share  they  claim ;  and  that  the  only  substantial 
and  another.    quegtiQn  raised  by  the  assignees  is,  whether  they  are 
of  liable  beyond  the  funds  in  hand  ?     I  think  it  is  due  in 

justice  to  all  parties  that  we  should  save  them  from  the 
expence  of  further  litigation,  if  we  have  jurisdiction  so 
to  do.  Without  referring  to  any  authorities,  but  re- 
garding the  question  as  one  arising  in  the  bankruptcy 
between  two  sets  of  officers  engaged  in  prosecuting  the 
commission  relative  to  the  payment  of  the  expences  of 
working  it,  I  should  have  entertained  no  doubt  of  the 
jurisdiction  of  this  Court  to  decide  it.  Two  cases  were 
cited  by  the  counsel  for  the  assignees,  an  anonymous 
case,  reported  by  Mr.  Buck,  475,  and  ex  parte  HayneSf 
1  GL  Sf  J.  35.  The  latter  case  does  not  affect  this 
question,  because  the  point  there  decided  was,  that  the 
petitioning  creditor,  and  not  the  solicitor,  ought  to  be 
the  party  applying  for  the  order  on  the  assignees  to  pay 
the  costs  incurred  prior  to  the  choice  of  assignees, 
whereas  the  costs  now  in  dispute  are  costs  subsequent  to 
the  choice.  The  first  case,  however,  from  BucKs  re- 
ports, in  which  the  Vice-Chancellor  is  reported  to  have 
disclaimed  any  jurisdiction  to  compel  the  petitioning 
creditor  to  pay  the  solicitor  his  bill,  seemed  to  demand 
further  consideration,  though  that  case  struck  me  as 
being  at  variance  with  those  cases  in  which  the  Cban« 
cellor  had  interfered  in  favour  of  the  messenger;  and 
upon  further  consideration,  I  find  no  principle  upon 
which  the  claim  of  the  solicitor  should  be  referred  to  a 
court  of  common  law  which  would  not  equally  apply  to  the 
messenger's  bill ;  and  yet,  in  the  cases  of  ex  parte  Clarke 
and  Cogan,  Cook,  B.  L,  17;  ex  parte  Johnaan,  1  GLSfJ. 
23;  ex  parte  Buncoody  2  GLSfJ.  70,  the  claims  of  the 
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messenger  have  been  enforced  by  orders  in  bankruptcy ;         1834. 

and  in  the  case  ex  parte  Hartqp,  1  Hose,  460,  Lord         — • 

Eldan  illustrates  the  power  of  the  Court  to  interfere  on       Coi^s 

behalf  of  the  messenirer,  by  what  he  seems  to  consider    and  another. 

.    ?    .    .        .  .  .  In  the  matter 

its  unquestionable  jurisdiction  in  behalf  of  the  solicitor.  of 

His  Lordships  words  are :  "  The  petitioning  creditor  is  Woodtno. 
liable  to  the  solicitor  for  the  expences  of  conducting  the 
commission  up  to  the  choice  of  assignees ;  although  the 
solicitor  may  maintain  an  action  against  him  for  his  bill 
of  costs,  yet  this  Court  would  not  hesitate,  upon  petition, 
to  make  an  order  upon  him  for  the  payment  of  it." 
And  the  Learned  Judge,  who  is  reported  to  have  de- 
cided the  contrary  in  the  case  in  Mr.  Buck's  reports 
above  alluded  to  (a),  would  at  once,  in  the  case  of  ex 
parte  Haynes  (6),  have  dismissed  the  petition  if  he  had 
entertained  the  opinion  attributed  to  him  in  the  first 
case. 

I  cannot,  therefore,  consider  the  authority  of  that  case.  Anon.  Buek. 
so  imperfectly  reported,  sufficient  to  outweigh  the  other  senile. 
cases,  which,  though  not  so  directly  in  point,  all  strongly 
lead  to  an  opposite  conclusion.  But  the  respondents 
say  they  are  only  liable  to  the  amount  of  assets  in  their 
hands,  which,  as  they  all^e,  do  not  exceed  6/. ;  but  in 
this,  I  think,  they  are  equally  unsupported  by  principle 
or  precedent.  The  claim  of  the  solicitor  does  not  de- 
pend upon  the  contingency  of  the  assignees  procuring 
funds  from  the  bankrupt's  estate,  but,  like  that  of  the 
messenger,  rests  upon  their  employment  by  the  assignees; 
and  both  at  law  and  in  bankruptcy  their  liability  to  tlie 
messenger  has  been  decided  to  be  wholly  independent  of 
the  state  of  the  funds ;  and  the  principle  of  those  deci- 
sions applies  with  equal  force  to  solicitors.    It  is  enough, 


(fl)  Buck,  47 5.  (b)  1  G/.cj-./.  35. 
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1834.        upon  this  point,  to  refer  to  the  cases  of  Tarn  v.  KepSy 
Holi,  378  («),  S.  C.  1  Stark.  278;  Hart  v.  Beggs^  HoU, 

JEtt  pftrtc  _ 

CoATEs       245 ;  ex  parte  Hartop,  9  Fes,  109  ;  ex  parte  Johnson, 

and  another,    i  Qi^j^  23.    Being  satisfied,  upon  the  facts,  that  thete 
In  the  matter  ^  ®  ^  ^     \  • ' 

of  was  enough  to  constitute  a  joint  employment  of  the 

three  as  solicitors  under  the  commission,  and  that  the 
assignees  are  liable  to  pay  the  amount  of  their  bill  of 
costs,  whether  they  have  funds  in  their  hands  or  not, 
and  that  this  Court  has  jurisdiction  to  enforce  the  pay- 
ment upon  petition,  and  further,  that  it  is  mercy  to  all 
parties  to  exercise  that  jurisdiction  on  this  occasion, 
I  am  of  opinion  that  the  petitioners  ought  to  take  an 
order,  declfirring  them  and  Mr.  Warburton  to  liave  been 
jointly  employed  by  the  assignees  as  solicitors  under  the 
commission,  and  that  there  is  due  to  them  as  solicitors 
the  sum  of  67/.  195.  Id.  (or,  if  it  be  wished,  let  it  be 
referred  to  Mr.  Gregg  to  ascertain  the  amount,)  and 
directing  the  assignees  to  pay  the  amount  to  the  joint 
order  of  the  petitioners  and  Mr.  Warburtofif  and  if  they 
cannot  agree,  then  let  them  pay  the.  money  into  court, 
with  liberty  for  either  party  to  apply. 

Mr.  Anderdon^  for  the  assignees,  having  declared  the 
intention  of  his  clients  forthwith  to  comply  with  the 
order  of  the  Court,  without  further  taxation,  the  order 
was  made  for  the  payments  as  above,  and  if  no  demand 
for  the  payment  were  made  before  the  first  day  of  term, 
the  money  to  be  paid  into  court. 

Ordered  accordingly. 
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Ex  parte  TATH AM.— In  the  matter  of  SHEPP  ARD.      C.  of  R. 

March  5, 

Mr.  PHILLIMORE : ^TYAs  is  a  petition  by  a        ^®^^- 
mortgagee  for  leave  to  bid  at  the  sale  of  the  mortgaged  "^^  ^^"^  '^^ 

,  pot  exempt  a 

premises,  and  that  he  may  not  be  required  to  pay  any  mortgagee  who 

^..•w^U  Wds  from  pay- 

Mr.  Ayrton,  for  the  assignees^  submitted  to  any  order 
the  Court  might  make. 

Per  Curiam :  —  The  Court  will  not  make  any  order 
as  to  the  deposit ;  a  similar  application  has  been  before 
refused. 


Ex  parte  EVANS.— In  the  matter  of  DODGSON,  C.  of  R. 

March  5, 

1  HIS  was  the  petition  of  the  creditoi*'s  assignees,  and  1833. 

stated  that  the  bankrupt  being  entitled  to  certain  resi-  not*compSthe 

duary  property,  they  (the  assignees)  were  about  to  in-  official  Mrignee 

stitute  a  suit  against  the  executors  for  the  same,  with  aadgnees  in  a 

consent  of  the  creditors;  but  that  William  Turquandj  if'beimpro- 

the  oflScial  assiemee,  declined  to  join  in  the  suit,  unless  p^^^y  ^f^  *<J 

°  *"  1-11       jom,andismaae 

the  solicitor  to  the  petitioners  would  expressly  undertake  defendant,  he 
not  to  consider  him  responsible  for  costs,  and  unless  the  bis  otra  eos^T^ 
petitioners  indemnified  him  from  all  costs.    The  petition 
prayed  that  fV,  Turqaand  might  be  ordered  to  join  in 
the  intended  suit  as  co-plaintiff,  or,  if  he  should  decline, 
that  he  might  be  removed  from  being  official  assignee. 

Mr.  Swanston  and  Mr.  Purvis  for  the  petition :  — 
By  the   1  &  2  W.  4.   c.  56.   s.  22.   the   estate  is  as 
completely  vested  in  the  official  assignee  as  the  other 
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1834         assignees,  and  he  is  in  all  respects  iathe  same  situation 

'        as  they  are,  except  that  section  23  enacts,  '*  that  nothing 

Evans.        herein   contained  shall   extend  to  authorize  any  such 

In  the  matter  official  assignee  to  interfere  with  the  assignees  chosen  by 

DoDGsoN.      the  creditors,  in  the  appointment  or  removal  of  a  scdi- 

citor  or  attorney,  or  in  directing  the  time  and  manner  of 

effecting  any  sale  of  the  bankrupt's  estates  or  efiects." 

On  all  other  occasions,  and  especially  as  regards  suits 

and  actions,  the  official  assignee  is  precisely  in  the  same 

situation,  and  incurs  the  same  liabilities,  as  the  other 

assignees ;  as  was  decided  in  Munk  v.  Clarke^  10  Bing. 

102. 

[Sir  George  Hose :  —  That  case  is  cited  in  order  to 
establish  the  position,  that  the  official  assignee  is  liable 
to  an  action,  and  therefore  resembles  the  other  assignees. 
It  is  conceded  by  the  other  side,  as  the  fact  is,  that  for 
all  such  purposes  as  actions,  and  as  regards  all  circum- 
stances of  property,  the  official  assignee  is  precisely  in 
the  same  situation  as  other  assignees.] 

The  official  assignee  is  a  necessary  party  to  all  pro- 
ceedings, and  the  other  assignees  can  no  more  proceed 
without  him  than  he  could  without  them.  He  is  a  paid 
officer,  and  why  is  he  not  to  participate  in  the  respon- 
sibilities in  which  the  other  assignees  are  involved, 
though  unpaid? 

An  action  at  law  or  a  suit  in  equity  cannot  be  carried 
on  unless  all  the  assignees  be  parties.  If  a  person 
institute  a  suit,  and  become  bankrupt,  the  assignees  may 
carry  it  on,  Sharp  v.  HuUett^  2  Sim.  Sf  Siu.  496  ;  and  if 
they  allow  a  suit  to  abate  which  ought  to  be  continued, 
they  would  be  liable  to  the  creditors  for  the  conse- 
quences ;  but  if  a  necessary  party  may  refuse  to  join,  is 
it  possible  for  them  to  carry  on  the  suit  ? 

If  the  suit  in  question  be  one  which  ought  to  be  pro- 
secuted, and  the  assignees  allow  the  bill  to  be  dismissed. 
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they  would  be  liaUe  to  the  creditors,  as  for  what,  with-        1S34. 

out  wilful  default^  they  might  have  received,  Lingard  v.         

Bromkyy  1  Ves.  tf  B.   114;   and  the  official  assignee       Bvaks/ 
most  bear  his  proportion  of  the  loss*     It  is  the  duty  of  '°  the  matter 
the  official  assignee  to  join  :  if  so,  what  right  has  he  to      Doogson. 
require  an  indemnity  ? 

No  case  can  be  cited  in  which  one  trustee  was  suc« 
cessful  in  requiring  an  indemnity  from  a  co-trustee,  in 
relation  to  carrying  on  a  suit,  though  on  some  o<k;asions 
an  Midemnity  from  the  eeitvi  que  trust  may  be  insisted 
on ;  but  the  official  assignee  does  not  ask  for  an  indem- 
nity from  the  creditors* 

Before  the  Lord  Chancellor,  the  constant  praaice  was 
to  order  assignees  to  join  in  proper  suits,  or  to  remove 
them*  This  great  diffisrenoe  exbts  between  assignees 
and  other  trustees,  that  if  the  latter  will  not  join  in  a 
suit  as  plaintiffs^  they  may  be  made  defendants ;  but  it 
would  be  wrong  in  assignees  of  an  insolvent  estate  to 
burthen  it  with  the  costs  necessarily  attendant  on 
nuddng  the  official  assignee  a  defendant. 

It  is  contended  that  all  assignees  must  join,  as  they 
all  make  but  one  plaintiff;  and  that  if  two  out  of  three 
were  to  institute  a  suit,  making  the  third  a  nominal 
defendant,  the  real  defendant  might  demur,  on  the 
ground  that  the  character  of  plaintiff  was  not  complete. 
The  assignees  sue  as  trustees,  which  character  is  vested 
in  them  all,  not  in  any  one  or  two,  out  of  a  greater 
number.  No  instance  can  be  produced  where  an  as- 
signee was  made  a  defendant  by  his  co*assignees,  such 
being  contrary  to  the  rule  of  practice. 

Suppose  that  an  assignee,  having  instituted  a  suit 
and  having  made  the  official  assignee  a  defendant,  wer 
to  die,  what  course  could  be  pursued?  If  all  the  trus- 
tees, plaintifis  in  a  suit,  were  to  die,  the  Court  could 
appoint  new  ones  to  continue  the  suit,  but  would  not 
Vol.  I.  z 
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1834.        appoint  new  assignees,  because  the  official  assignee,  wfatf 

would  represent  the  creditors,  would  already  be  before 

Evans.       the  Court  as  defendant ;  so  that  if  he  declined  to  carrj 
In  the  matter  ^i^  ^^  ^^\^  i^  must  abate,  and  the  expence  be  saddled 

DoDosoN.      on  the  creditors; 

Mr.  BetAeUy  for  the  official  asignee,  was  stopped  by 
the  Court. 

The  Chief  Judge  :  —  The  object  of  the  present  peti- 
tion is  to  compel  the  official  assignee  to  join  die  other 
assignees  in  instituting  a  suit  in  equity,  or  to  remove 
him :  the  official  assignee  offers  to  join,  on  having  an 
indemnity,  which  is  refused.  If  it  had  been  shown  that 
his  joining  as  a  plaintiff  were  essential  to  the  suit^  and 
the  suit  beneficial  (which  this  is  conceded  to  be),  the 
Court  would  not  have  permitted  him  to  stand  in  the  way 
of  the  suit,  but  would  have  ordered  him  to  be  removed; 
But  his  not  being  a  plaintiff  will  in  no  way  interfere 
with  the  success  of  a  suit  in  equity,  although  in  law  it  is 
essential  that  he  should  join  as  co-plaintiff.  No  autho- 
rity has  been  cited  for  the  proposition  that  a  suit  in 
equity  will  be  defeated  by  one  assignee  not  being  made 
If  an  oflSetal  a  co-plaintiff.  If  in  this  case  the  assignees,  after  having 
assignee  refiise     mj^j^  ^^  official  assiiHiee  a  defendant,  succeed  in  the  suit, 

to  join  in  a  pro-  o  "^  "» 

per  suit,  and  is    and  thus  prove  that  it  was  proper  to  be  instituted,  the 

made  a  defen-         «.   •  i  .  •  i 

dant,  he  may      Official  assignee  may  have  to  answer  the  consequences 

of  refusing  to  join,  by  being  compelled  to  bear  his 
own  costs.  On  this  petition  the  Court  will  not 
interfere. 

Sir  John  Cross :  — 

It  has  been  contended  that  the  rights  and  duties  of 
the  different  assignees  are  identical  in  all  respects ;  such 
is  not  the  case.     They  are  indeed  joint  owners  of  the 

12 


have  to  bear  the 
costs. 
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property ;  but  one  class  are  public  officers  of  a  court  of        1834. 

justice ;  the  other  class  are  private  persons,  whose  duties 

are  confirmed  to  one  particular  bankruptcy.  Evans. 

When  a  suit  is  to  be  instituted,  the  creditors'  assignees  ^"  the^  matter 
alone  have  any  voice  in  the  election  of  a  solicitor  to  con-      Dodgson. 
duct  the  suit ;  and  all  the  official  assignee  says  in  this 
case  is,  <<  it  is  no  part  of  my  duty^  as  a  public  officer,  to 
incur  the  risk  of  costs  in  a  suit  so  conducted/' 

The  law  is  tender  of  forcing  the  responsibility  of 
its  public  officers,  who  otherwise  might  be  ruined 
by  events  over  which  they  have  no  control.  In  con- 
sideration of  this,  the  oommissioners,  and  the  messen- 
gers, and  all  officers  and  servants  connected  with  the 
commission,  were  formerly  indemnified  by  the  assignees 
by  a  covenant  in  the  bargain  and  sale.  I  ground  my 
opinion,  that  this  petition  ought  to  be  dismissed,  on  the 
circumstance  that  the  creditors'  assignees  alone  set  the 
solicitor  in  modon  who  is  to  institute  the  suit,  and  as 
the  official  assignee  is  not  permitted  to  choose  the  soli- 
citor, so  he  ought  not  to  be  compelled  to  join  in  the 
suit,  and  be  bound  to  the  consequences  of  the  proceed- 
ings of  such  solicitor.  If  we  were  to  accede  to  the 
prayer  of  this  petition,  and  remove  the  official  assignee, 
tben  the  petitioners  would  conduct  the  suit  alone,  con- 
sequendy  they  would  be  in  the  same  situation  as  they 
now  are. 

Sir  George  Rose :  — 

The  proposition  is,  that  the  official  assignee  is  to  be 
compelled  to  join  whether  willing  or  unwilling.  In  the 
Tate  case  of  ex  parte  Tiplady  (a),  what  would  have 
been  considered  an  adequate  remuneration  if  it  had 
been  suggested  that  official  assignees  and  tlieir  repre- 

(a)  Ante^  p.  161. 

z  2 
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1834.        sentatives  were  liable  to  be  dragged  into  .Chancery 
suits  ? 

JSjr  parte 

Evans.  In  the  case  of  several  trustees,  a  suit  would  not  fail 

In  the  matter  jjecaugg  some  were  not  plaintifis,  provided  they  were 
DoDGsoN.     made  defendants. 

It  must  not,  however,  be  supposed,  that  an  official 
assignee  has  any  right  so  to  conduct  himself  as  to  em- 
barrass the  other  assignees  in  the  r^ular  pursuit  of 
proper  litigation.  In  any  case  in  which,  owing  to  his 
having  unnecessarily  or  improperly  insisted  on  an  in- 
<lemnity,  the  assignees  have  been  compelled  to  make 
him  a  defendent,  the  question  as  to  whidi  party  was  to 
bear  the  costs  would  be  a  proper  one  for  this  Court  to 
entertain ;  and  if  he  acted  improperly,  and  embarrassed 
the  other  assignees,  we  should  not  allow  him  the  costs  out 
of  the  bankrupt's  estate,  which  salutary  power  gives  the 
Court  quite  sufficient  control  over  official  assignees  in 
questions  of  this  nature. 

In  my  opinion  it  would  have  been  much  better  if  the 
official  assignees  had  not  been  vested  with  any  interest 
in  the  bankrupt's  estate.  In  that  case  they  would  have 
been  (what  they  now  are)  most  useful  officers,  freed 
{which  they  now  are  not)  from  all  questions  of  pleading 
which  arise  in  cases  like  the  present. 

Petition  dismissed.  Costs  of  both  parties  out  of  the 
estate. 
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£x  parte  GUDGE.  —  In  the  matter  of  GUDGE.         C  of  R. 

March  df 

The  commission  isued  on  the  23d  May  1831 ;   the         ^^^**  . 
adjudication  was  on  the  2d  of  June.     On  the  16th  July  supersede  where 
(being  the  forty-second  day)  the  bankrupt  beuig  unable  in^nt*"  wd  uTe 
to  attend  throuirh  illness,  his  examination  was  adjourned  bankrupt  has 

°  •*  paid  20*.  in  tlie 

till  the  16th  of  August,  when  he  surrendered ;  but  his  pound,  though 
accounts  not  being  prepared,  his  examination  was  again  hlllJSin'ri!^''" 
adjourned  till  the  19th  of  August,  on  which  day,  for  the  Jo"™«*  dtiedk. 
same  reason,  a  further  adjournment  took  place  to  the 
30th  of  September,  when,  being  still  unprepared,  the 
examination  was  adjourned  sine  die. 

Subsequently  the  bankrupt  paid  all  his  creditors  20«^ 
in  the  pound.  This  was  a  petition  by  the  bankrupt  for 
a  supersedeas,  to  which  all  the  creditors  consented. 

The  Chief  Judge  :  —  As  the  bankrupt  did  not  sur- 
render on  the  forty-fsecond  day,  and  has  not  yet  passed 
his  last  examination,  which  is  adjourned  sine  die^  we 
ought  ndt  to  supersede  till  we  have  ascertained  from  the 
commissioner  whether  this  adjournment  sine  die  were 
through  any  de&ult  or  misconduct  on  the  part  of  the 
bankrupt. 

Sir  George  2to«e;— The  reason  of  the  repeated  ad-- 
joumments  being  unexplained,  we  cannot  but  presume, 
in  the  absence  of  evidence  the  other  way,  that  the 
examination  was  not  satisfactory  to  the  commissioner. 
It  would  be  highly  mischievous  to  allow  a  supersedeas 
by  persuading  or  buying  off  the  creditors,  who  have 
proved,  to  consent  when  the  last  examination  is  not 
passed,  at  which  other  creditors  might  come  in  and 
prove. 

z  3 
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1834.  Mr.  Montagu  for  the  petitioner :  — 

—  Ex  parte  Norcuttj  Mont.  281,  is  an  authority  for  tlie 

GuDGE.  present  application,  the  last  examination  having  been 
[d  the  matter  there  adjourned  sine  die.     But  no  authority  is  neces- 

GuiioE.  sary ;  for  even  if  the  bankrupt  be  in  custody  for  not 
answering  to  tlie  satisfaction  of  the  commissioners, 
yet  he  is  entitled  to  supersede,  on  consent  of  all 
the  creditors.  Ex  parte  Magennis,  1  Bose^  60,  S.  C. 
nam.  M^Gennis^  18  Ves.  289 ;  ex  parte  Broum,  2  Swan. 
290.  And  an  adjournment  sine  die^  whatever  may  have 
been  the  cause  of  it,  cannot  manifest  such  disapprobation 
on  the  part  of  the  commissioners  as  a  commitment. 

Sir  George  Rose :  —  In  ex  parte  Norcutt  (a)  it  does 

not  appear  tliat  the  fact  of  the  adjournment  sine  die  was 

mentioned  to  the  Court  (b),  the  only  point  called  to  its 

attention  being  the  non-surrender  on  the  forty-second 

day.     In  ex  parte  Magennis  (c)   the  party  insisted  he 

was  not  a  bankrupt ;  so  that  his  supersedeas,  under  tlie 

circumstances  of  that  case,  was  matter  of  right.     Not 

so  here. 

Curia  adviscrre  vuU. 

March  15.  I^is  day  the  Court  ordered  the  supersedeas  to  issue. 
The  proceedings  were  produced^  and  tliey  did  not  state 
why  the  examination  was  adjourned. 


(a)  MorU.  281.  and  was  not  mentioned  to  the 

(b)  Having    been   counsel    in  Courts — S.Atfrion, 

that  case,  I  am  enabled  to  state,  (c)  1  Boscy  60;   S.  C.   18  Trs. 

that   the  fact  of  the  adjourn-  289. 
nicnt  sine  die  escaped  my  notice. 
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Ex  parte  DALY.  —  In  the  matter  of  DALY.  C.  of  R. 

March  14, 

1  HIS  was  a  petition  to  supersede  for  want  of  an  act  of       1834. 
bankruptcy  and  petitioning:  creditor's  debt.  "^^  bankrupt 

*      "^  *^  ^  ^  may  petition  to 

On  the  application  of  the  bankrupt  it  was  advanced,  supersede,  with- 

j,j  1  *i.-a.  iii_  1  •      out  undertakiniE 

and  heard  much  sooner  than  it  could  have  been  m  not  to  bring 
ordinary  course.  actions, 

Mr.  Swofuton  for  the  petitioner. 

Per  Curiam :  —  You  must  either  undertake  not  to 
bring  an  action  in  case  you  do  not  succeed  on  this 
petition^  or  amend  your  petition  by  praying  a  reversal 
of  the  adjudication.  A  similar  undertaking  was  required 
in  ex  parte  Poivnal.  {a) 

Sir  John  Cross :  —  It  is  not  a  question  now  before 
the  Court,  but  I  do  not  think  it  should  be  taken  for 
granted,  or  admitted,  that  after  this  Court,  which  is  one 
of  record,  has  refused  a  supersedeas,  the  bankrupt  can 
maintain  any  action,  the  object  of  which  is  to  upset  his 
commission. 

Mr.  Swanston :  —  In  PoumalPs  case  I  felt  no  objection 
to  undertake,  Mr.  Pawnall  being  in  Court,  and  autho- 
rizing it  to  be  done;  but  I  contend  that  the  Court 
has  no  right  to  impose  the  teiins  proposed.  Tlie 
party  comes  here  to  ascertain  whether  the  6at  be  a  legal 
or  an  illegal  process,  and  not  to  be  put  on  terms. 

Sir  George  Boee :  —  I  do  not  think  the  Court  have 
any  right  directly  to  restrain  a  bankrupt,  except  so  far 
as  to  put  him  to  his  election  when  he  comes  here  to 

— -  -    -  ■  ■ 

(a)  Ante,  page  314. 
z  4 


S44  CASES  IN  BANKRUPTCY. 

1834*        supersede,  and  brings  an  action  at  the  same  time,  (a) 

Though  the  Court  have  no  power  directly,  yet  it  might 

Daly.  be  thought  that  same  thing  might  be  accomplished 
In  the  matter  |^y  indirect  means,  as  formerly  was  done  by  simply 
Daly.  retaining  the  petition,  and  leaving  the  bankrupt  to 
bring  an  action.  In  the  present  case,  as  the  petition 
would  not,  in  ordinary  course,  have  been  beard  tHl 
next  term,  we  might  order  it,  at  any  rate,  to  stand 
over  till  it  came  on  in  r^ular  course,  if  die  bankrupt 
refused  to  give  the  required  undertaking.  But  I  do  not 
think  we  ought  to  do  that  indirectly,  which  we  cannot 
accomplish  by  direct  means.  I  am  of  opinion  that  a 
bankrupt  petitioning  to  supersede  is  entitled  to  be  beard 
instanter. 

Sir  John  Cross :  —  The  bankrupt  applied  to  speed  the 
hearing,  on  the  ground  that  it  could  be  no  prejudice  to 
the  petitioning  creditor,  who  must  be  prepared  at  aH 
times  to  support  the  adjudication ;  but  the  bankrupt 
does  not  pray  the  reversal  of  the  adjudication  under 
section  17  (6) ;  he  asks  a  supersedeas  generally. 

Sir  George  Hose :  —  I  cannot  well  understand  the 
intent  of  the  legislature  as  to  the  1 7th  clause.  If  I  were 
a  bankrupt,  I  certainly  never  should  petition  under  that 
section. 

The  Court  here  called  on  Mr.  Swansion  to  proceed, 
without  requiring  him  to  enter  into  any  undertaking. 

I     r  -         ■    -» -^ — ■ ■    -      ■        -  ■   ■■II—     ^^   I         II    1  ■    ■ r»         ■  11    ■  LB_i   i-nr """^^ 

(a)  See  ex  parte  Davy^  ante,  page  S99. 
(6)  1&2W.  4.  c.  56. 
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Ex  parte  CHEVALIER.  — In  the  matter  of  L.  C. 

VANZELLER.  ^TL^ 

fir  27, 

1  HIS  was  an  appeal  from  ex  parte  TutTier,  Moni.  tf        *o34. 

jBS.  93,  on  the  following  ne^,^t. &" 

Bli.  90,  ooa- 

SPECIAL   CASE.  *  A^nAro.! 

drew  biUfl  on 

Before  and  at  the  respective  times  the  three  bills  of  one  of  its  own 
exchange,  amounting  together  to  4,300/.,  were  drawn  ingonhisown 
and  accepted  as  herein-after  mentioned,  Fameller  carried  JJJSTpljSiWe  £ 
on  business  as  a  merchant  at  Bahia,  in  the  Brazils,  in  an  agent  of  the 

foreiffn  fforem- 

partnership  with  Amanda  and  Maubimon,  under  the  firm  ment.  Tbebiib 

of  VoHzeller  and  Co.  J^:roft!: 

Vanzeller  also  carried  on  the  business  of  a  merchant  solvency  issued 

agtinst  the 

ii>  London  on  his  sole  and  separate  account.  foreign  firm. 

Early  in  1830  the  Junta  de  Casa  da  Fazenda,  or  jroni^iho 
Board  of.  Finance  of  the  Empire  of  Brazils  at  Bahia,  English  part- 

'^  n«r.     Held,  the 

had  occasion  to  remit  money  to  England  for  the  use  of  agent  may  prove 
the  government  of  the  Brazils ;  and,  for  the  purpose  of  ^g^  buuHU 
effectinir  such  remittance,  the  Board  of  Finance  applied  ^  retti^ined 

^  '^'^  from  receiving 

to  and  requested  Vanzetter  and  Co.  to  supply  them  with  dividends,  un- 

■  «ii       /•         1  1  T        1  leas  he  elect  not 

bills  of  exchange  drawn  on  London.  lo  pp^ve  under 

In  compliance  with  such  application,  the  firm  of  the>™olvency 
VanzeUer  and  Co.  at  Bahia  drew  divers  bills  of  ex- 
change, amounting  together  to  10,300/.  sterling,  on 
Fanzeller  in  London,  payable  to  the  order  of  the  Trea- 
surer of  the  Board  of  Finance,  and  delivered  the  same  to 
the  treasurer,  who  thereupon  paid  to  Fanzeller  and  Co. 
the  fiiU  value  of  the  bills. 

Amongst  these  bills,  were  a  bill  of  exchange,  dated 

the  i5th  of  April  1830,  for  1,000/.,  payable  at  sixty 

days  after  sight  to  the  order  of  the  Treasurer  of  the 

'  Board  of  Finance ;  another  bill  of  exchange,  dated  the 

aOth  April  1830,  for  2,000/.,  payable  sixty  days  after 
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1834.        sight  to  the  order  of  the  Treasurer  of  the  Board  of 

Finance ;  and  another  bill  of  exchange^  dated  the  4th  of 

Chevalier.     May  1830,  for  1,300/.,  payable  sixty  days  after  sight  to 

In  the  matter  the  Treasurer  of  the  Board  of  Finance, 
of 

Vanzsller.  These  three  bills  were  indorsed  by  the  Treasurer  of 
the  Board  of  Finance,  and  remitted  to  the  ChtvaHer  de 
Mello  Mattos^  the  Charg^  d'Afiaires  of  the  BrazQian 
government  in  London,  for  the  purpose  of  constituting 
him  legal  holder  thereof,  in  order  that  he  mighty  on 
behalf  of  the  government  of  the  Brazils,  obtain  the 
amounts  payable  thereon. 

The  three  bills  were  duly  presented  to  VanzeUery  and 
were  duly  accepted  by  him  on  the  6th  of  July  1830. 

The  rest  of  the  bills  of  exchange,  amounting  to  6,000/., 
which  had  been  drawn  by  the  firm  of  VanzeOer  and  Co. 
in  Bahia,  on  Vanzeller  in  LondcHi,  payable  to  the  order 
of  the  Treasurer  of  the  Board  of  Finance,  were  indorsed 
by  the  treasurer,  and  remitted  to  London  for  acceptance 
by  VanzeUery  and  were  duly  presented  to  him  for 
acceptance ;  but  he  did  not  accept  them,  and  they  were 
returned  dishonoured  to  the  Brazilian  government. 

In  the  early  part  of  the  year  1830,  the  said  Board  of 
Finance,  on  the  part  of  the  Brazilian  government,  were 
the  holders  of  other  bills  of  exchange,  amounting  to* 
gether  to  about  30,000/.  sterling,  for  which  they  had 
paid  full  value,  and  which  were  also  drawn  by  the  firm 
of  Vanzeller  and  Co.  at  Bahia  on  Vanzeller  in  London. 
These  bills  were  also  remitted  to  this  country^  and  duly 
■presented  to  Vanzeller  for  acceptance.  One  of  such 
bills,  for  4,178/.,  was.  accepted;  the  rest  were  dis- 
honoured, and  returned  to  the  Brazilian  government. 

On  the  3d  of  November  1830  the  firm  of  Vanzeller 
and  Co.  at  Bahia  stopped  payment,  and  thereupon  pro- 
ceedings of  insolvency,  according  to  the  law  of  the 
Brazils,  were  taken  against  them,  and  Miller,  fVinheini, 


CASES  IN  BANKRUPTCY.  347 

and  Latna  were  appointed  trustees  or  administrators  of       J  834. 
the  estate  and  effects  of  the  firm  for  the  benefit  of  the      „ 

Ex  portc 

creditors,  according  to  the  laws  of  the  Brazils.  Chevalier. 

By  a  decree  of  the  proper  court  of  justice  at  Bahia,  ^^  ^®  matter 
bearing  date  the  8th  of  November  1 830,  made  upon  the  Vamzellse. 
application  of  the  before-mentioned  Board  of  Finance 
of  the  government  of  the  Brazils,  the  goods  of  the  firm 
of  Vanzeller  and  Co.  were  ordered  to  be  seized  and 
sequestered  to  the  amount  of  40,508/.,  in  satisfaction  of 
a  debt  claimed  to  be  owing  to  the  Brazilian  government 
from  VoHzeUer  and  Co. ;  and,  in  pursuance  of  such 
decree,  goods  in  the  possession  of  Vanzeller  and  Co. 
;ivere  sequestered  and  seized  by  the  officers  of  the  court 
of  justice  at  Bahia,  for  the  benefit  of  the  Brazilian 
government.  The  debt  claimed  to  be  due  to  the 
Brazilian  government  from  Vanzeller  and  Co.,  in  respect 
of  which  the  sequestration  issued,  consisted  of  the  bills 
of  exchange  herein-before  mentioned  to  have  been  drawn 
by  the  firm  of  Vanzeller  and  Co.  at  Bahia  upon  and 
accepted  by  Vanzeller  in  London,  including  the  three 
bills  of  exchange,  which  amounted  together  to  4,300/., 
and  the  bill  of  exchange  for  4,178/.,  and  also  the  other 
bills  which  were  dishonoured  by  VanzeUer. 

Upon  the  issuing  of  the  sequestration,  the  trustees  or 
administrators  of  the  estate  and  effects  of  the  firm  of 
VanzeUer  and  Co.,  jointly  with  VanzeUer^  who  was  then 
at  the  Brazils,  presented  their  petition  to  the  proper 
courts  at  the  Brazils,  praying  that  the  sequestration 
might  be  removed. 

After  the  issuing  of  the  sequestration  the  Brazilian 
government  received  payment  of  several  of  the  said  bills 
of  exchange^  and  by  a  decree  of  the  proper  courts  of  the 
Brazils  the  sequestration  was  reduced  to  12,716/.,  which 
sum  was  ordered  to  be  raised  by  a  sale  of  the  seques- 
tered goods. 
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1834.  On  the  29th  of  July  1831  a  commission  of  bankniptcj 

was  issued  against  Vcmzeller  in  England,  under  which 

Cbevaueh.    he  was  declared  a  bankrupt,  and  Coiesworthj  Buxton, 

In  the  matter  ^^^ j  Hori  were  chosen  assignees,  and  the  usual  oonvey- 

Vanzellbiu    ances  made  to  them. 

On  the  6th  of  December  1831  the  Chevalier  de 
MeUo  MattoSy  as.  holder  of  the  three  bills  of  exchange, 
amounting  together  to  4,300/*,  was  admitted  to  prove 
for  4,490/.  (the  amount  of  the  bills  and  interest), 
Vanzeller  being  then  in  London. 

In  January  1832  a  dividend  of  2s.  in  the  pound  was 
declared  on  the  separate  estate  of  VameUer  in  England, 
and  the  Chevalier  de  MeUo  Mattos  applied  for  pay* 
roent  of  such  dividend  on  his  proof,  which  was  refused 
on  the  grounds  stated  in  the  petition  herein-after 
mentioned. 

On  the  21st  of  February  1832  a  petition  was  pre* 
sented  to  the  Court  of  Review  by  the  assignees  of 
Vanzeller  J  stating,  among  other  things,  that  the  goods 
which  had  been  sequestered  by  the  government  of  die 
Brazils  had  been  retained  by  the  said  government,  in 
order  that  the  same  might  be  sold  to  satisfy  their  dd>t, 
and  that  the.  same  were  much  more  than  sufficient  to 
satisfy  all  the  demands  of  the  government  against  the 
firm  of  Vanzeller  and  Co.,  and  against  Vanzeller^  in- 
cluding the  debt  or  sum  of  4,490/.,  proved  as  aforesaid, 
and  praying  that  the  proof  of  the  said  debt  of  4,4901. 
might  be  expunged,  and  the  Chevalier  de  MeUo  MaUoe 
pay  the  costs  of  the  petition. 

On  the  1st  of  March  1832  the  petition  was  heard^ 
when  the  Court  ordered  that  payment  of  the  dividend 
should  be  stayed  for  six  months,  and  until  the  further 
^^rder  of  the  Court,  with  liberty  for  either  party  to  apply, 
and  reserved  the  costs. 

After  the  date  of  the  last-mentioned  order  the  focU 


CASES  IN  BANKRUPTCY.  349 

herein-after  stated  were  ascertained  by  means  of  in-        1834. 
buiries  made  at  the  Brazils.  _ 

Ex  parte 
The  right  of  the  Brazilian  governments  to  maintain     Chbtalieb* 

the  sequestration  "was  disputed    by   the   trustees   and  '"  ^^^  matter 
administrators  of  the  estate  and  effects  of  the  firm  of    Vanzsllbb* 
VanzeUer  and  Co.  at  Bahia,  and  it  being  found  that  the 
operation  of  collecting  the  assets  of  the  firm  was  im- 
peded by  the  sequestration,  an  arrangement  was  come 
to  between  the  government  and  the  trustees,  by  which  it 
was  agreed  that  the  sequestration  should  be  withdrawn, 
and  that  a  fourth  trustee,  to  act  on  behalf  of  the  govern- 
ment of  the   Brazils,   jointly  with   the  above-named 
trustees  and  administrators,  should  be  appointed,  with« 
out  prejudice  to  the  claim  of  the  Brazilian  government, 
to  have  the  benefit  of  the  sequestratioi^,  if  lawfully 
entided  thereto,  the  decision  respecting  which  was  ex- 
pressly reserved  for  the  decision  of  the  proper  tribunals 
of  the  country. 

In  pursuance  of  the  above  arrangements  a  fourth 
trustee  was  appointed,  and  thereupon  the  sequestration 
was  withdrawn,  and  the  four  trustees  took  possession  of 
all  the  goods  and  effects  belonging  to  the  insolvent  firm 
of  VanzeUer  and  Co. 

The  government  of  the  Brazils  have  received  the  sum 
of  100/.,  or  thereabouts,  under  the  sequestration^  being 
the  proceeds  of  certain  casks  of  sugar^  which,  being 
perishable,  were  sold,  and  the  amount  was  received 
by  them  generally  on  account  of  their  total  debt^  and 
not  in  satkfaction  of  any  particular  part  thereof* 

The  sum  of  8,478/.,  being  the  amount  of  the  three 
bills  of  exchange  and  interest,  and  the  bill  of  exchange 
for  4,178/.  with  interest,  remained  due  to  the  Brazilian 
government  in  respect  of  their  original  debt,  excluding 
the  said  sum  of  about  100/. 


850  CASES  IN  BANKRUPTCY. 

1834.  The  Brazilian  goyernment  have  at  all  Umes  insisted 

•    '  on  their  right  to  be  paid  the  full  amount  of  their  demand 

Ex  parte       ,  . 

Chevaueb.    in  priority  over  the  other  creditors  of  Vanzetter  and  Co., 
Ill  the  matter  ^iji^h  right  remains  to  be  decided  by  the  proper  tribu- 
Vanzbllbr.    nals  at  the  Brazils. 

According  to  the  process  of  law  in  the  Brazils,  a  long 
space  of  time,  probably  two  years  from  the  9th  of 
December  1832^  will  elapse  before  this  right  will  be 
determined. 

On  the  23d  of  January  1833,  after  the  before-men- 
tioned information  had  been  obtained  from  the  Brazils, 
a  motion  was  made,  on  the  part  of  the  Braadlian  govern- 
ment, befijre  the  Court  of  Review,  that  the  aforesaid 
order,  made  on  the  hearing  of  the  petition  cf  the 
assignees  of  ^anzeller,  on  the  Ist  of  March  1832, 
should  be  discharged,  and  that  the  petition  should  be 
dismissed  with  costs,  and  that  the  Court  would  order 
that  the  said  assignees  should  forthwith  pay  to  the 
CAev€Uier  de  MeUo  MoUm  the  amount  of  the  dividends 
declared  on  the  proof  made  by  him. 

By  an  order  of  the  Court,  bearing  date  the  23d  of 
January  1833,  and  made  in  the  matter  of  the  petition 
of  the  assignees,  and  upon  the  said  motion,  it  was 
declared,  that  the  holder  of  the  three  bills  of  exchange 
was  not  entitled  to  participate  in  the  general  admi- 
nistration of  the  insolvent  firm  abroad,  and  to  receive 
a  dividend  upon  the  proof  made  here,  but  must  dect 
as  between  the  two  estates;  and  it  was  ordered^  that 
the  injunction  granted,  restraining  the  receiving  the 
dividends  upon  such  proof,  be  continued  'until  the 
further  order  of  the  Court;  and  the  Court  reserved 
all  furdier  directions  and  costs  of  the  petition  and 
motion,  with  liberty  for  the  parties,  or  any  of  them,  to 
apply  to  the  Court. 
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Under  the  above  circumstances,  the  Brazilian  govern-        1834. 
ment  contends,  that  it  is  entitled  at  once  to  recdve  the         ' 
dividends  now  payable  under  the  commission  agunst    Chevaubr. 

VanzeUer^  without  being  required  to  make  such  election  ^"  ^^  matter 
as  in  the  order  of  the  23d  of  January  1833  is  mentioned,     Vanzellbr. 
and  without  any  restriction  whatever. 

The  question  is,  whether  the  Brazilian  government 
be  so  entitled  or  not  ? 

Setded  and  approved,  November  7,  1833. 

T.  Erskine,  C.  J. 

Mr.  Wigram  and  Mr.  G.  Richards  for  the  appel- 
lants:— 

The  appellants  claim  the  full  benefit  of  the  seques- 
trations at  Bahia  as  a  security  for  their  debt,  in  priority 
over  the  other  creditors  of  the  insolvents  there;  and 
also  to  prove  under  the  commission  in.  this  country,  not 
receiving  more  in  the  whole,  through  the  sequestration 
and  proof  together,  than  the  amount  of  their  debt 
and  interest.  The  Court  of  Review  was  of  opinion 
that  the  appellants  would  not  be  entitled  to  receive  a 
dividend  under  the  commission  here  and  also  under 
the  insolvency  at  Bahia,  and  to  prevent  the  appeUants 
from  doing  so  the  order  now  complained  of  was 
made. 

In  ex  parte  Moult,  1  MonL  321.;  S.  C.  1  Dea.  gf  Ch. 
44,  the  right  of  a  bill  holder  to  prove  against  different 
firms,  and  whether  he  must  elect,  was  much  discussed ; 
bat  the  Court  being  equally  divided,  no  decision  was 
given  on  the  point*^  In  ex  parte  Parry  1  Bose,  76,  Lord 
iS&fim  said,  ^  The  deduction  of  a  security  is  never  to  be 
made  in  bankruptcy,  but  where  it  is  the  property  of  the 
bankrupt ;  it  is  said  that  it  must  be  so  considered  in  this 
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1834.       case ;  bat  it  is  quite  &iiiiliar  that  the  same  firm  may  in 
^  one  character  be  drawers,  and  in  another  acceptors." 

Ex  parte  '^ 

Chrv ALTER.     And  in  ex  parte  Peacock^  2  GL  if  J.  76^  it  was  expressly 
In  the  matter  decided  that  a  joint  creditor,  having  a  separate  security, 
Vanzkllev.    may  prove  against  the  joint  estate  and  retain  his  separate 
security. 

The  question  therefore  is,  whether,  putting  the  seques- 
tration out  of  the  question,  we  have  not  a  right  to  prove 
under  the  commission  here,  and  also  under  the  general 
insolvency  abroad?  We  have  proved  here,  and  we 
claim  the  dividend  payable  in  respect  of  that  proof. 
This  is  a  legal  right,  and  we  contend  that  the  Court  of 
Review  has  done  wrong  in  applying  its  equitable  juris- 
diction to  restrain  us  from  the  enjoyment  of  that  1^^ 
right. 

The  case  of  the  appellants  rests  on  three  propo- 
sitions :-^ 

1st.  The  right  to  proof  against  both  estates  should  be 
determined  by  the  foreign  law. 

2d.  That  ex  parte  Moult  does  not  apply. 
3d.  If  the  first  and  second  points  fail,  yet  the  appel- 
lants ought  not  now  to  be  restrained  from  receiving  the 
.dividends  due. 

First.  It  is  a  proposition  not  to  be  disputed,  that 
prima  fade^  the  lex  loci  contractds  regulates  the  rights  of 
the  parties  contracting.  In  this  case,  the  contract  was 
made  abroad,  for  though  the  bill  was  accepted  in  this 
country,  yet  the  acceptance  was  merely  the  completion 
of  the  contract  made  at  Bahia.  Suppose  Vanzdkr  in 
this  country  to  have  refused  to  accept  the  bills,  against 
whom  would  the  action  for  breach  of  contract  have 
lain  ?  Clearly  not  against  him,  but  against  the  drawers 
of  the  bills  at  Bahia.  The  circumstance  of  there  being 
a  bill  creates  no  difference*  In  BayUy  on  Bills,  page 
77,  el  seq.  edit.  5,  are  several  cases,  all  showing  that  the 
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character  of  a  bill,  that  is  whether  foreign  of  not,  is         1834. 
determined  by  the  place  where  it  is  drawn.  

Second.    The  law  which  is  recognized  in  ex  parte    Chevalier. 
MmiU,  Mont.  321,  is  an  arbitrary  rule,  the  principles  ^"  the  matted 
of  whicli  no  one  pretends  to  understand  ;  and  the  doc-    Vankellebv 
trine  of  that  case  cannot  be  extended  beyond  the  letter 
of  the  rule  there  laid  down,  and  which  is  confined  to 
cases  of  several  commissions  in  this  country.     The  rule 
will  not  apply  to  this  case,  where  there  is  a  bankruptcy 
in  England,  and  an  insolvency  in  Bahia^  the  nature  of 
the  process  under  which  is  not  known. 

Third.  The  appellant  has  a  present  legal  right  to  his 
dividend  as  consequential  to  his  proof,  but  the  Court  of 
Review  conceived  there  existed  equitable  grounds  for  the 
restraint  of  that  right;  but  courts  of  equity  never  inters 
fere  to  restrain  a  legal  right,  unless  the  party  has  actu- 
ally done,  or  has  threatened  to  do  some  wrong.  If 
English  law  govern  this  case,  and  if  that  law  deny  the 
appellants  the  right  to  prove  both  here  and  abroad,  the 
assignees  have  the  remedy  in  their  own  handsj  by  resist- 
ing the  proof  abroad,  on  the  ground  of  the  proof  already 
made  in  this  country.  But  the  proper  time  to  raise  that 
question  will  be  when  the  attempt  to  make  such  second 
proof  is  made.  The  present  injunction  is  a  present 
wrong. 

If  bankruptcy  had  not  intervened,  the  appellants  could 
have  enforced  their  legal  rights  against  both  estates^ 
Where  diere  are  two  bankruptcies,  a  proof  made  under 
one  prevents  a  subsequent  proof  under  the  other,  because 
the  Court  has  a  general  jurisdiction  over  the  creditor^ 
and  can  guarantee  him  his  dividend  under  the  first  bank- 
ruptcy ;  but  when  a  creditor  comes  to  prove  under  the 
first  commission,  the  Court  never  was  known  to  put  him 
on  terms  not  to  prove  under  the  second.  In  this  case 
the  proof  is  under  a  commission  in  this  country ;  if  the 
Vol.  I.  A  A 
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1834.        appellants  think  fit  to  go  abroad  and  to  prove  under  any 

commission  there,  what  court  in  this  country  has  any 

Chevalier,    jurisdiction  to  prevent  their  so  doing  ? 

In  the  matter       Perhaps  the  foreign  court  may  have  power  to  do  this, 

Vanzellsr.     but  not  the  Court  of  Review.     Suppose  this  were  held 

a  case  for  election,  and  we  thereupon  elected  not  to 

prove  here,  could  the  Court  of  Review  guarantee  our 

proof  abroad  ? 

[Lord  Chancellor  :  —  I  recollect  a  Scotch  case^ 
where  a  person  made  a  disposition  (equivalent  to  an 
English  will)  of  real  property  in  England  and  in  Scot- 
land, not  attested  so  as  to  satisfy  the  terms  of  the  Eng- 
lish statute  of  frauds,  and  the  Court  of  Session,  though 
it  had  no  jurisdiction  as  to  the  lands  in  England,  yet 
said,  you  shall  not  take  these  Scotch  lands  over  which  we 
have  jurisdiction,  and  it  was  ultimately  held  they  had 
power  to  say  so.] 

The  creditor  is  never  prevented  from  making  his  first 
proof,  it  is  the  second  proof  which  is  stopped. 

The  rule  in  bankruptcy  is  not  to  allow  two  proofs  on 
one  fund ;  but  in  the  present  case,  the  Court  of  Review 
declare,  you  shall  not  receive  a  dividend  on  one  fund 
which  is  certain,  lest  you  should  endeavour  to  obtain  a 
dividend  out  of  another  fund,  which  is  at  present  un- 
certain. 

In  ex  parte  Matdt,  Mont,  321,  the  Court  had  power 
over  both  funds ;  here,  the  appellant  could  not  be  pre- 
vented from  proving  abroad  if  he  thought  fit,  and  con- 
sequently he  cannot  be  restrained  from  receiving  his 
dividends  under  the  proof  made  in  this  country. 

Mr.  Swanston,  for  the  respondents :  — 
The  order  appealed  against  is  merely  precautionary, 
and  does  not  affect  the  rights  of  the  parties.     It  has 
been  argued  as  if  a  sequestration  resembled  a  security 
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given  by  the  bankrupt  and  another  person,  which  need        1834. 
not  be  given  up  on  proving  against  the  estate  of  the        — 
bankrupt.     But  such  is  not  the  case.     It  has  been  ad-    Chevalier. 
mitted,  that  if  both  the  joint  and  separate  estates  were  ^"  ^®  matter 
administered  in  this  country,  that  the  case  of  ex  parte    Vanzelleb. 
Moultf  Mont.  321,  would  apply;  and  hereon  two  ques- 
tions arise : 

1st.  What  is  the  locus  contraclils  ? 

2d.  How  does  the  law  apply  ? 

The  proof  is  made  against  the  separate  estate  on  an 
acceptance  by  Vanzdter:  there  are  two  contracts,  one 
affecting  the  separate  estate  in  this  counti*y,  the  other 
available  against  the  joint  estate  abroad.  Surely  an  ac* 
ceptance  on  which  a  proof  is  made  against  the  separate 
estate  in  this  country  is  a  transaction  governed  by  our 
laws.  In  Melan  v,  Fitzjames,  1  Bos,  §•  PulL  {foL)  138, 
it  was  held  that  in  a  suit  in  England,  on  a  contract  made 
abroad,  the  remedy  followed  the  foreign  law ;  but  that 
decision  was  never  approved  of,  and  was  overruled  in  De 
La  Vega  v.  Vianna,  1  Bam.  Sf  AdoL  284,  which  decided 
directly  the  other  way ;  this  latter  case  establishes  the 
rule,  which,  whether  arbitrary  or  not,  is  the  rule  to  be 
acted  on.  I  cannot  perceive  that  it  is  unreasonable  :  it 
merely  prevents  double  proofs.  It  has  been  contended 
that  the  principle  laid  down  in  ex  parte  MouU^  Mont^ 
321,  is  not  to  be  extended ;  the  order  made  in  this  case 
is  supported  by  ex  parte  MbuU,  but  is  not  an  extension 
of  the  principle  of  that  case.  That  the  proceedings 
abroad  are  on  what  is  technically  called  an  <<  insol- 
vency/' creates  no  distinction ;  a  bankruptcy  is  but  an 
insolvency  under  another  name,  and  there  is  no  case 
in  which  any  distinction  is  recognized  as  applicable  to 
the  present  state  of  circumstances.  The  proceedings  in 
thi6  country  have  effect  abroad ;  many  cases  support  this 
proposition.     I  shall  content  myself  with  citing  two. 
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1834.  In  ex  parte  the  E&ycU  Bank  of  Scotland,  2  Roae,  197, 

it  was  held,  that  though  a  creditor  on  a  bill  may  proTe 

Chevauee.    against  all  the  parties  to  it,  yet,  if  previously  to. his  proof 

In  the^matter  ^jg^j^gt  A*  a  dividend  has  already  been  declared  under 

Vanzellbb.    his  proof  against  B.  the  amount  of  such  dividend  must 

be  deducted  from  his  proof  against  A. 

And  in  Philips  v.  Hunter,  2  Hen.  Bl.  402,  a  commi»- 
sion  issued  against  A.  B.  in  England,  a  creditor  attached 
a  debt  due  to  A,  B.  in  a  foreign  country,  and  obtained 
payment  thereof,  and  it  was  held  the  assignees  of  A4  B. 
could  recover  the  amount  in  an  action  for  money  had  and 
received  to  the  use  of  the  assignees. 

The  argument  used,  that  possibly  full  payment  may 
be  obtained  abroad,  only  furnishes  a  reason  why  the  divi- 
dend in  this  country  should  not  be  paid.  Ex  parte 
Moult,  1  Mofit,  321,  is  conclusive^ 

Mr.  JViffram,  in  reply :  — " 

1  insist  that  the  sequestration  is  a  security  which  the 
appellant  may  retain  while  he  proves  against  the  sepa- 
rate estate  for  his  whole  debt,  according  to  a  well  recog- 
nized rule  in  bankruptcy. 

It  is  said  that  this  order  is  merely  precautionary ;  it  is 
more,  it  declares  that  he  must  elect.  I  admit  that  if  a 
party  pursue  his  remedies  here,  he  is  governed  by  the 
remedies  which  our  laws  afford.  But  the  question  of 
proving  against  both  estates  is  a  question  of  right  and 
not  of  remedy,  and  if  foreign  law  be  to  govern  this  case^ 
as  the  appellants  contend,  that  law  must  be  administered 
here.  There  are  other  cases  in  BamwaU  and  Ado^hus 
besides  those  cited,  but  they  all  turn  ou  the  statute  of 
limitation  as  a  remedy.  As  to  Phillips  v.  Hunter,  2  Hen*. 
BL  402,  I  must  say  I  qannot  perceive  how  it  applies ;  in 
that  case,  the  Court  said,  the  mere  fact  that  the  par^ 
was  at  the  moment  standing  on  foreign  ground  made  no 
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difference :  in  «hort,  A.  had  taken  the  property  of  B,        18S4, 
and  the  Court  would  not  permit  him  to  retain  it,  because         — 
B.  happened  to  be  abroad.    The  appellant  never  intends     Chevalieb. 
to  prove  abroad;  the  insolvency  there  was  in  1830;  he  ^"  ^^^  matter 
has  not  attempted  to  prove  abroad,  he  might  do  so  now,    Vanzeller. 
but  he  stands  on  the  sequestration,  which,  with  his  proof 
here,  will  be  suflScient  to  pay  his  debt. 

In  conclusion,  I  must  beg  leave  to  reiterate,  that  if 
the  law  be  against  the  appellant,  yet,  as  he  has  neither 
done,  nor  threatened  to  do  wrong,  the  Court  cannot  in- 
terfere to  restrain  bis  legal  rights.  The  time  for  doing 
so,  has  not,  and  probably  never  will  arise. 

Cur,  ad.  vulL 

Lord  Chancellor  :  —  In  this  case  I  confirm  the    March  27. 
judgment  of  the  Court  of  Review,  but  without  costs. 


Ex  parU  TURNER.  — In    the  matter  of  MAC-  L.  C. 

KENZIE  and  ABBOTT.  -Mar.22§-24, 

1834. 

1  HIS  was  an  appeal  from  the  decision  of  the  Court  Tiinieir^n^54, 
of  Review  in  ex  parte  Turner,  ante  p.  54,  on  the  fol-  <»nfi"n«i. 

.  '^  Proof  by  joint 

lowmg  estate  for  frau- 

dulent abatrac- 
SPECIAL    CASE.  tion,whenad- 

miasible. 

From  and  previous  to  December  1807,  to  May  1811,  Qm<w»-  Can  the 
Mackenzie  carried  on  business  as  a  merchant  without  entertain  a  peti- 
any  partner,  on  his  sole  account,  and  became  indebted  ^^  the'^^ 
to  various  persons.  *'®°  ^y  ^^  «**™- 

*  miasioner  of  a 

On  the  25th  of  June  1811,  he  formed  a  partnership  proof  of  debt  on 
with  Edward  Abbott ;  upon  the  formation  of  such  part-  fo^i^r^^"  ^ 

An  objection 
that  the  Court  of  Review  had  no  juriadiction,  cannot  b« 
taken  on  appeal,  if  not  taken  below. 
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18S4.        nership  it  was  agreed  that  Mackenzie  should  out  of  his 

own  fqnds  discharge  his  separate  debts. 
TuKNER.  By  the  terms  of  the  partnership  articles  Mackenzie 

In  tiie  matter  ^^j  AbboU  were  respectively  authorized  to  draw  sums, 
Mackenzijs  from  time  to  time,  from  the  joint  funds  by  way  of  main- 
mi    anot  er.    ^^^^^^^^^  ^^^  exceeding  700/.  a  year. 

In  December  1812,  Mackenzie^  without  the  consent 
or  knowledge  o(  Abbott^  withdrew  three  bills  of  exchange, 
for  1,000/.  1,000/.  and  700/.  upon  Messrs.  Graham\ 
from  the  joint  stock  and  eflects,  which  he  discounted, 
and  applied  the  proceeds  thereof  to  his  own  use. 

It  was  the  duty  of  the  parties,  or  either  of  them,  on 
disposing  of  any  bill  belonging  to  the  firm,  to  enter  in 
the  bill-book  of  the  firm  the  manner  in  which  such  bill 
had  been  disposed  of;  but  no  entry  was  made  in  the 
bill-book  of  the  disposal  of  the  three  bills  so  withdrawn 
by  Mackenzie. 

Abbott  afterwards,  upon  finding  that  the  bills  which 
were  entered  in  the  bill-book  as  received,  were  taken 
from  the  box  where  they  had  been  deposited,  and  having 
ascertained  by  the  clerk  that  they  had  been  taken  by 
Mackenzie,  remonstrated  with  him  upon  the  great  im- 
propriety of  his  conduct  in  abstracting  such  sums  for 
his  own  use  ;  upon  which  Mackenzie  promised  he  would 
replace  the  amount  so  withdrawn  as  soon  as  assets 
of  his  private  estate  should  arrive  from  the  Baltic, 
West  Indies,  and  other  parts,  ^vhich  he  was  then  daily 
expecting. 

At  the  time  of  this  discovery  by  Abbottj  and  of  his  re- 
monstrance with  Mackenzie^  no  entry  of  the  said  trans- 
action had  been  made  in  anv  of  the  books. 

That  after  such  remonstrance  and  undertaking  by  the 
said  Mackenzie,  the  followinff  entry  was  made  in  the 
day-book  of  the  house : 
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A.  K.  Mackenzie  D'  to  bills  receivable.  1834. 

FovGraAam,Stmp8(my\                      iq^utwt     u  ^i  n/^n  £x parte 

and  Co              .1         ^^'^"^  ^^^^^  March,£l,000  Turnee. 

In  the  matter 

For a' 4  mo.  —  10th 1,000  of 

For a'4mo.-19th TOO  iJJrrth'r. 


j€2,700 

And  the  same  items  were  soon  afterwards  carried  to 
Mackenzie's  accounts  as  a  debt  due  to  the  partnership, 
in  the  manner  mentioned  in  the  schedule  hereunto  an- 
nexed. 

The  sums  of  money  mentioned  on  the  debit  side  of 
the  account  in  the  months  of  February,  March,  and 
April  1813,  were  drawn  by  Mackenzie  with  the  acqui- 
escence and  consent  of  Abbott^  partly  for  his  own  private 
use,  and  partly  for  the  purposes  of  the  firm. 

The  items  mentioned  as  payments  to  Mrs.  Mackenzie 
were  paid  to  her  by  Abbott  during  Mackenzie's  absence 
from  England  upon  partnership  business,  for  the  sub- 
sistence of  herself  and  family,  she  being  at  that  time  in 
distress,  (a) 

All  the  items  of  the  annexed  account  were  entered 
therein  before  the  bankruptcy,  and  about  the  time  of 
their  respective  dates,  with  Mr.  Abbot fs  consent  and 
approbation. 

In  July  1813,  a  joint  commission  of  bankrupt  was 
issued  against  Mackenzie  and  Abbott,  and  G.  J*  Grahaniy 
H.  H.  Mortimer,  W.  fVafford,  and  W.  Austin  are  the 
assignees. 


(a)  The  entries  of  these  sums,  July  7,  Mrs.  Mackenzie,  10/. 

as  set  out  in  the  schedule,  were        —  14, 10/. 

as  follows :  —  *il , 10/. 

July  3,  Mrs.  Mackenzie^  10/.  —  'J3, 100/. 
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1834.  Upon  settling  the  acoaunts  between  the  parties  after 


Ex  parte 


the  bankruptcy,  it  appeared  that  Macketvsie  had  on  the 
Tt'RNEa.       whole  drawn  3^015/.  I6s.  9d.,  including  the  said  sum  of 
In  the^matter  2,700/.,  and  was  entitled  to  credit  for  1,458/.  6*.  M^ 

Mackenzie     the  sum  allowed  to  be  drawn  by  the  articles  of  part- 

and  aoaiher.  i  •     />  •  •!     i       i       i 

nership  from  its  commencement  until  the  bankruptcy, 

leaving  a  balance  of  1,557/.  10«.   \d.  overdrawn  by 

Mackenzie. 

On  the  1st  qf  April  1833,  Mr.  Commissioner  Fane 

admitted  a  proof  for  1,557/.  10^.  Ic/.,  on  behalf  of  the 

joint  estate,  against  the  separate  estate  of  Mackenzie^  on 

tlie  ground  that  Mackenzie  had  fraudulently  abstracted 

that  amount. 

On  the  30th  of  November  1833,  Edward  Tuner  and 

John  Carrick  preferred  their  petition  to  the  Court  of 

Review,  praying  that  the  proof  might  be  expunged- 

The  petition  was  heard  on  the  23d  day  of  November 

1833,  when  the  Court  of  Review^  upon  all  the  evidence, 

found  that  after  the  bills  had  been  so  withdrawn   by 

Mackenzie  as  aforesaid,  and  before  the  bankruptcy,  the 

appropriation  of  the  proceeds  thereof  to  Mr.  Mackemiis 

private  use  was  acquiesced  in  and  approved  of  by  Mr. 

Abbott,  and  therefore  ordered  the  proof  to  be  expunged. 

The    question   is,    Whether    the   said   sum  of 

1,557/.  10«.  Ic/.,  or  any  part  thereof,  be  a  debt 

proveable  by  the  joint  estate  of  Mackenzie  and 

Abbott,  against  the  separate  estate  of  Mac- 

kenzie  ? 

Settled  and  approved  by  me, 

21st  January  1834.  T.  Erskim. 

Mr.  Montagu  for  the  appellants  (a) :  — 
\x.  certainly  may  at  present  be  considered  as  law,  that, 
unless  some  fraud  e^ist,  the  joint  ^tate  cannot  prove 

(a)  In  the  absence  of  Mr.  Rolfe, 
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against  the  separate  estate;  such  law  depends,  not  on         1834. 

any  decided  cases,  and  perhaps  not  on  principle,  but  on         ~~~" 

various  dicta  on  which  the  practice  is  founded,  {a)  Turner. 

But  in  the  case  now  before  the  Court  there  is  not  ^"  ^^®  matter 

of 

any  necessity  to  agitate  this  general  question,  as  it  is  a    Mackenzie 
case  of  fraud,  within  all  the  decisions  on  the  subject.  *"    *"^   *'* 

The  rule  is,  that  a  proof  may  be  made  by  the  joint 
against  the  separate  estate,  when  the  property  has  been 
taken,  not  by  contract,  but  by  fraud.  Ex  parte  HarriSy 
1  .Rase,  58;  ex  parte  Smithy  1  GL  S^  J.  71 ;  ex  parte 
WalkinSy  Mont.  Sf  Mac.  57. 

The  only  question  on  which  any  doubt  can  exist  is, 
whether  in  fact  the  taking  were  by  virtue  of  a  contract. 
When  there  is  a  dormant  partnership,  the  dormant 
partner,  by  giving  total  dominion  over  the  management 
of  the  property  to  the  acting  partner,  has  been  held  to 
<M>nsent  to  such  appropriation.  Ex  parte  Harris^  1  Roeey 
58 ;  ex  parte  Smith,  2  GL  $*  J.  74.  But  if  tliere  be  any 
deception,  any  false  entry  in  the  books,  as  in  er  parte 
Smith  and  in  Fontlerajfs  {b)  cases,  it  never  has  been,  and 
never  can  be  said  that  such  frauds  are  contracts. 

Upon  discovery  and  detection  of  the  fraud,  the  natural 
course  for  the  party  injured  is  to  have  recourse  to  the 
best  means  to  secure  himself;  and  the  having  recourse  to 
such  means  is  sometimes  supposed  to  furnish  evidence 
of  previous  or  subsequent  assent  to  the  act;  in  ex  parte 

(a)  These  dicta  are  to  be  found  v.  HaQ^  4  TaunL  328 ;  ex  parte 

in  the  following  cases:  ex  parte  BatsonyCooke^ 5&2\  ex  parteJKen" 

HarriSf   1   Rose^   130,  437;    ex  tington,   14   Vet,  448;  ex  parte 

parte  Drake,  cited  in  ex  parte  King,    17    Ves,   116;   ex   parte 

Hunter,  1  AtL  224,  Cooke,  564 ;  Reeve^  9  Vet,  588 ;  and  ex  parte 

ex  parte  Lodge,  1  Vet,  jun.  168;  Sillitoe,  I  Gt.s^J.  382. 

ex  parte  Cutt,  Cooke,  535;  ex  (b)  Ex  parte  BoUand^  Mont, 

parte  GriU,  Cooke,  534 ;  ex  parte  ^  Mac,  315. 
Mttg^cridge,  Cooke,  125;  Ucatk 
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1884.        BonbonuSf  8  Ves.  545.    Lord  Eldofiy  in  an  inquiry  whc- 

„  tber  the  appropriation  by  one  partner  of  a  partnership 

Tu&NBB.       bill  to  the  payment  of  a  separate  debt  was  by  consent  of 

In  the^matter  ^j^^  partner,  says,  «<  There  is  no  doubt  now.     The  law 

Mackekztb     has  taken  this  course,  that  if,  under  the  circumstances, 

the  party  taking  the  paper  can  be  considered  as  being 

advertised  in  the  nature  of  the  transaction,  that  it  was 

not  intended  to  be  a  partnership  proceeding,  as  if  it 

were  for  an  antecedent  debt,  primdfacie^  it  will  not  bind 

them;  but  it  will,  if  you  can  show  previous  authority,  or 

subsequent  approbation." 

In  ex  parte  Harris^  1  Bo&e,  440,  Lord  Eldon  says, 
**  If  Bamsay  knowingly  acquiesced  in  what  necessarily 
gave  to  Aldrich  the  whole  controul  over  his  property,  he 
must  abide  by  the  consequence  of  his  own  conduct* 
Although,  therefore,  the  money  may  have  been  taken 
without  the  knowledge,  privity,  consent,  or  subsequent 
approbation  of  Ramsay^  yet  the  facts  by  which  Aldrich 
was  so  enabled  to  possess  himself  of  it,  were  facts  within 
his  knowledge,  privity,  consent,  and  approbation ;  and 
therefore  the  consequence  of  those  facts  must  also  be 
taken  to  have  been  within  his  knowledge,  and  with  his 
privity,  consent,  and  approbation." 

The  question  then  is.  Was  the  taking  in  this  case  by 
virtue  of  a  contract?  The  only  possible  evidence  in 
favour  of  this  suggestion  must  be  the  facts  which  have 
occurred  since  the  discovery  of  the  abstraction  was 
made. 

Subsequent  knowledge,  that  is,  mere  discovery  of  the 
fact,  cannot  of  course  be  construed  into  assent ;  a  fortiori 
therefore,  subsequent  discovery  and  dissent  cannot  be 
so  construed,  (a) 

In  the  case  of  De  Tastety  Mont.  138,  153,  a  pei-son 


(ff)  Ex  parte  Ag/rcc,  '2  Cox,  312^ 
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called  on  De  Tastet  and  said,  *^  I  hold  a  bill  of  yours  for        1834. 
24,000/."     De  Tastet  answered,  "  If  you  do,  it  is  a       „ 
forgery,  and  the  person  on  the  other  side  of  the  fire-       Turner. 
place  is  the  forger."     And  the  person  thus  pointed  at  ^"  the^niatter 
diuffled  out  of  the  room.     *^  Give  me  back  my  wines    Mackbnzib 
and  rums,"  said  De  Tastet.    Was  that  an  acquiescence  ?    *°    *"^   ^' 
In  Fantkrot/'s  case  (a),  the  instant  the  other  partners 
became  sensible  of  the  mischief  done,  would  they  not 
endeavour  to  recover  all  they  could,  and  would  their  so 
doing  be  considered  acquiescence  in  what   had    been 
done? 

It  is  incumbent  on  a  party  injured  to  do  the  best  in 
his  power  to  repair  the  injury,  and  his  vigilance  cannot 
operate  to  his  prejudice. 

In  ex  parte  Watkins^  Mont.  ^  Mac.  57,  the  case  was 
as  follows:  Wiliiam  Sykesy  Henry  Sykes,  and  Thomas 
Wilkinson  were  in  partnership  as  bankers.  According 
to  the  practice  of  the  firm,  that  sales  might  be  readily 
made,  it  was  customary  to  transfer  into  the  name  of  one 
of  the  partners  all  stock  purchased  by  the  house  as  an 
investment  of  capital.  In  October  1823  there  was  stand- 
ing in  the  separate  name  of  Henry  Sykes,  in  the  books 
of  the  bank  of  England,  20,000/.  On  the  6th  of  October 
Henry  Sykes  sold  and  transferred  the  above  sum,  and 
received  the  produce,  amounting  to  16,549/.  lis.  lid. 
Of  this  he  paid  8,318/.  2s.  lid.  into  the  banking-house 
«n  account  of  the  partnership,  and  appropriated  the  re- 
mainder to  his  own  use.  In  December  1825  a  commis- 
sion issued  against  the  firm,  and  a  petition  was  presented 
for  the  admission  of  a  proof  for  the  benefit  of  the  joint 
estate.  On  his  examination  before  the  commissioners, 
Henry  Sykes  admitted  that  this  application  of  the  pro- 
ceeds of  the  partnership  funds  was  not  under  the  autho- 


(a)  Ex  paflc  Boliand,  Mont,S^-  Mac.  J 15. 
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]  834.        rity  or  with  the  consent  or  knowledge  of  his  partners,  that 
he  did  not  mention  it  to  his  partners  because  Wilkinson 

Ex  parte 

TuRNEB.      ^fts  absent  from  illness,  and  fVilliam  Sykes  did  not  attend 

In  the^  matter  ^  ^^^  department ;  but  that  he  stated  to  Sykes,  immedi- 

Mackenzib     ately  on  his  return  a  day  or  two  afterwards,  that  he  was 

anotherp    j^^  ^^^^  ^^  money,  and  had  therefore  taken  10,000/. 

consols,  partnership  stock,  to  his  own  use,  and  that  he 
had  no  reason  to  believe  that  the  transaction  ever  met 
with  the  approbation  either  of  Wilkinson  or  of  William 
Sykes.  Wilkinson  being  examined  before  the  commis- 
sioners, stated,  that  on  his  return  to  town,  after  an 
absence  of  a  day  or  two,  Henry  Sykes  told  him  that  he 
had  sustained  considerable  loss,  and  that  he  had  applied 
10,000/.,  belonging  to  the  house,  to  his  own  use ;  that 
he  replied  he  was  sorry  to  hear  it,  and  that  he  must 
replace  it  as  soon  as  he  could ;  that  on  one  occasion, 
previous  to  charging  Henry  Sykes  with  the  dividends,  he 
asked  him  if  he  had  replaced  it,  and  hearing  that  he 
had  not,  expressed  a  hope  that  he  would  be  able  to  do 
so  speedily ;  that  he  charged  Henry  Sykes  with  the  divi- 
dend, because  he  considered  it  necessary  to  get  what  he 
could, — the  interest  if  he  could  not  get  the  principal; 
that  he  never  sanctioned,  confirmed,  or  approved  the 
transaction,  unless  so  far  as  receiving  interest  in  the 
manner  stated  may  be  so  considered;  that  he  never 
charged  or  received  interest  from  any  other  motive,  or 
for  any  other  reason,  than  front  being  desirous  to  get 
what  he  could  back ;  that  he  did  and  does  consider  the 
transaction  as  one  in  breach  of  faith  to  the  partnership. 
In  answer  to  the  petition,  an  affidavit  of  Henry  Sykes 
was  filed,  stating  that  it  had  been  very  usual  for  the 
private  accounts  of  the  partners  to  be  overdrawn ;  that 
the  partner  so  overdrawing  did  not  require  the  previous 
consent  of  his  other  partners  for  so  doing,  and  that  such 
overdrawings  were  considered  as  debts  due  to,  and  not  as 
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firauds  on^  the  partnership ;  that  from  the  6th  of  October        1834. 
^823  to  the  time  of  the  house  stopping  payment,  the         

.     .  Ill*        «•       t  •  •  ^*  part6 

appropnation  so  made  by  him  tor  his  private  accom*      Tubner. 
raodation  was  treated  by  him  and  his  partners  in  all  ^"  the  mattef 
respects  as  a  debt  of  10,000/.  consols,  due  to  the  part-    Mackenzie 
nership  from  him ;  that  he  was  regularly  debited  with    ^^^  anothef* 
(he. dividends;  that  his  partners  did  not  on  any  occasion, 
in  his  hearing,  allude  to  such  appropriation  as  fraudulent 
or  a  breach  of  faith  to  the  partnership,  or  in  any  other 
way  than  a  debt  of  stock;  that  no  alterations  were  made 
in  the  dealings  of  the  partners  towards  each  other,  by 
reason  of  such  appropriation  having  been  made;  that 
he  and  his  partners  continued  respectively  to  overdraw 
their  accounts ;  and  that  he  subsequently  continued  to 
have  stock  placed  in  his  name,  on  account  of  the  part- 
nership, with  the  consent  of  his  partners.     The  Vice- 
Chancellor    said,   <<  It    appears  to   me,    that  there  is 
nothing   like    acquiescence   amounting  to    subsequent 
approbation,    and    that   under   the   circumstances,  the 
partners   could  not  have  acted   otherwise   than   they 
did ;  they  kept  an  account  of  the  dividends  that  would 
have  accrued  due  on  the  stock  sold,  and  charged  them 
to  the  debit  of  Henry  Sykes,     It  is  admitted  that  he  did,  • 

in  effect,  sell  out  10,000/.  consols,  of  which  part  was 
brought  into  the  house,  and  part  applied  out  of  it,  to 
answer  stock  transactions;  but  inasmuch  as  he  was 
charged  with  dividends  on  10,000/.  stock,  it  appears  to 
me  that  the  transaction  was  treated  as  a  sale  and  appro^ 
priation  to  his  separate  use  of  that  sum,  and  that  the 
proof  ought  to  be  for  the  whole  amount."  And  the 
proof  was  ordered  accordingly. 

Such  is  the  law  applicable  to  the  present  case ;  the 
fsuctSi  are  extremely  simple. 

Previous  to  June  1811  Machenatie  was  a  trader^  and 
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Mid  another. 


1834.  had  contracted  some  debts.  On  the  25th  of  June  1811 
the  partnership  was  formed  on  the  express  stipulations^ 
TuiiNER.  1st,  that  Mackenzie  was  not  to  apply  any  of  the  joint 
In  the  matter  funds  xxy  his  own  private  use,  and,  2d,  that  each  partner 
Mackenzik  was  to  receive  700/.  per  annum.  In  December  1812 
the  property  in  question  was  fraudulently  taken  by 
Mackenzie^  and  applied  by  him  to  his  own  private  use^ 
and  no  entry  thereof  was  made  in  the  books.  On  dis- 
covering the  fraud,  Turner  remonstrated  with  Mackenzie 
on  the  impropriety  of  his  conduct,  and  Mackenzie  pro- 
mised to  pay  the  money,  and  the  transaction  was  then 
entered  in  the  books. 

Is  this  mere  subsequent  knowledge  ?  Is  it  not  more? 
Is  it  not  knowledge  and  dissent?  Doing,  at  the  same 
time,  all  that  could  be  done  to  secure  payment. 

The  advances  to  the  wife,  and  the  advances  for  the 
partnership  purposes,  cannot  be  construed  into  evidence 
of  previous  assent  or  subsequent  waiver. 

The  Court  of  Review  decided,  that  the  proof  which 
the  commissioner  had  admitted  must  be  expunged;  that 
there  was  no  evidence  that  the  original  taking  was  frau- 
dulent, and  if  it  had,  yet  the  subsequent  conduct  of  the 
partner  was  a  waiver  of  the  fraud.  It  is  submitted  such 
decision  was  erroneous. 


Marc/i  24.         ^^ •  Bolfe :  —  It  appears  that  the  respondents  intend 

to  rest  their  defence  on  the  statement  of  the  special  case, 
<<  that  after  the  bills  had  been  so  withdrawn  by  Mac- 
kenzie as  aforesaid,  and  before  the  bankruptcy,  the  ap- 
propriation of  the  proceeds  thereof  to  Mr.  Mackenzie's 
private  use  was  acquiesced  in  and  approved  of  by  Mr. 
Abbotiy"  and  mean  to  contend,  that  as  the  judgment 
of  the  Court  of  Review  turned  on  that  circumstance, 
which  was  a  question  of  fact,  no  appeal  lies,  which  can 
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only  be  on  a  matter  of  law  or  equity,  and  not  on  a  matter        1834. 
of  fact,  (a) 

Ex  parte 

Lord  Chancellor  :  —  Is  that  the  defence  ?  !„  ^he  matter 

of 

The  Solicitor  General :  —  It  is.  Macken  zik 

and  aoother. 

Lord  Chancellor  :  —  Does  not  that  put  an  end  to 
the  case? 

Mr.  Bolfe : — But  the  appellants  contend  that  it  is  not 
a  matter  of  fact,  but  a  question  in  which  the  fact  and  law 
are  inseparably  involved  together.  On  a  question.  Who 
is  the  heir?  the  fact  and  the  law  are  completely  blended ; 
the  same  occurs  when  a  question  arises  as  to  the  validity 
of  a  foreign  marriage.  By  this  mode  of  proceeding  the 
right  of  appeal  becomes  almost  a  dead  letter. 

Lord  Chancellor  :  — 

No  doubt  questions  of  law  and  iact  are  often  so 
wrapped  up  together  as  to  render  it  nearly  impracti- 
cable to  separate  them ;  as,  whether  a  man  be  or  be  not 
the  agent  of  another ;  whether  a  deed  have  been  executed 
by  an  attorney,  &c.  In  this  case  care  should  have  been 
taken  that  the  law  and  fact  were  winnowed  clear  of  each 
other  when  the  special  case  was  drawn ;  or,  if  that  were 
not  possible,  then  a  petition,  and  not  a  special  case, 
should  have  been  had  recourse  to,  as  was  done  in  ex 
parte  Keys,  (b) 

I  will  take  this  opportunity  of  stating,  that  the  act  (c) 

(a)  Subject  to  an  appeal  to  the  Lord  Chancellor  by  virtue  of  this 
Lord  Chancellor,  on  matters  of  act,  such  appeal  shall  be  on  a 
law  and  equity,  or  on  the  refusal  special  case,  and  in  no  other 
or  admission  of  evidence  only,  mode  whatsoever,  except  the 
1  &  2  W.  4,  c.  S6f  s.  3.  Lord  Chancellor  shall  in  any  case 

(b)  ilnto,  page  226..  otherwise  direct;  which  special 
(r)  ^  In  cases  of  appeal  to  the    case  shall  be  approved  and  cer- 
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1834.  is  imperative  on  the  Judges  of  the  Court  of  Review  to 

sign  a  special  case,  otherwise  they  might  exclude  the 

Turner.  appellate  jurisdiction.     The  Judge  who  signs  or  certifies 

In  the  matter  ^  special  case,  does  not  thereby  render  himself  respon- 

Mackenzie  sible  for  the  accuracy  of  the  statements  therein  con- 

and  anot  er,  |^jjj^j^  ^qj  f^j.  ^^^  propriety  of  the  appeal ;  he  merely 

on  UieJud***^*  Signs  the  case,  and  discharges  a  judicial  duty  imposed 
of  the  Court  of  by  act  of  parliament. 

Review  to  sign 
a  special  case. 

Mr.  Bolfi :  — 
Quart.  Can  the       The  respondents  contend,  that  the  question  turns  on 
▼iew  entertoin     matter  of  fact  Only ;  if  so,  the  Court  of  Review  had  no 
a^'wffiinfthe  j"^^ic^<>w  to  entertain  the  case;  this  is  clear  from  the 
ngeetioD  by  the  words  of  the  1  &  2  W.  4.  c.  56.  ss.  30  and  31. 

oominiasioner  of  ^ 

a  proof  of  debt         Section  30  enacts,  *'  That  any  one  of  the  said  six 
on.  question  of  commissioners,  if  he  think  fit,  may  adjourn  the  exami- 

nation  of  any  bankrupt  or  other  person  to  be  taken 
either  before  a  Subdivision  Court  or  the  Court  of  Re- 
View,  and  may  likewise  adjourn  the  examination  of  a 
proof  of  debt  to  be  heard  before  a  Subdivision  Couit, 
which  said  Court  shall  proceed  with  such  last-mentioned 
examination,  and  finally  and  without  any  appeal,  except 
upon  matter  of  law  or  equity,  or  of  the  refusal  or  of  the 
admission  of  evidence,  shall  determine  upon  such  proof 
of  debts :  provided  always,  that  in  case,  before  the  said 
commissioner  or  subdivision  court,  both  parties,  the  as- 
signees or  the  major  part  of  them  and  the  creditor,  con- 
sent to  have  the  validity  of  any  debt  in  dispute  tried  by 
a  jury,  an  issue  shall  be  prepared  under  the  direction  of 
the  said  commissioner  or  subdivision  court,  and  sent  for 

tified  by  one  of  the  judges  of  the  issues;  and  the  determination  of 

said  Court  of  Review  in  matters  such  judge  on  the  settlement  of 

arising  in  the  said  court,  and  by  of  such  ease  shall  be  final  and 

the  judge  trying  the  issue  in  mat-  conclusive."     1  &  2  W.  4,  c.  56, 

ters  arising  out  of  the  trial  of  6.5. 
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trial  before  the  chief  judge  or  one  or  more  of  the  other        1834. 
judges;  and  if  one  party  only  applies  for  such  issue^  the 
said  commissioner  or  subdivision  court  shall  decide  whe-       Turner. 
ther  or  not  such  trial  be  had,  subject  to  an  appeal  as  to  *"  '^®  matter 
such  decision  to  the  Court  of  Review."  Mackenzie 

And  section  31  enacts,  "  That  if  such  commissioner  *°  another. 
or  subdivision  court  shall  determine  any  point  of  law  or 
matter  of  equity,  or  decide  on  the  refusal  or  admission 
of  evidence  in  the  case  of  aoy  disputed  debt,  such  matter 
may  be  brought  under  review  of  the  Court  of  Review 
by  the  party  who  thinks  himself  aggrieved,  and  the 
proof  of  the  debt  shall  be  suspended  until  such  appeal 
shall  be  disposed  of;  and  a  sum,  not  exceeding  any  ex- 
pected dividend  or  dividends  on  the  debt  in  dispute  in 
such  proof,  may  be  set  apart  in  the  hands  of  the  ac- 
countant general,  until  such  decision  be  made ;  and  in 
like  manner  there  may  be  an  appeal  on  the  like  matter 
of  law  and  equity  from  the  Court  of  Review  to  the  Lord 
Chancellor." 

Consequently  it  is  not  open  for  the  other  side  to  con- 
tend, that  this  a  matter  of  fact,  as,  if  so,  the  Court  of 
Review  would  not  have  had  jurisdiction  to  entertain  the 
petition. 

Lord  Chancellor  : — The  objection  of  want  of  juris- 
diction is  preliminary.  Was  it  taken  in  the  Court  of 
Review  ? 

Mr.  Bolfe  •  — The  appellants  did  not  take  the  objec- 
tion, conceiving  this  to  be  a  matter  of  law.  The  re- 
spondents now,  for  the  first  time,  object  it  is  a  question 
of  fact;  to  which  we  answer,  if  so,  the  Court  of  Review 
could  not  have  entertained  the  question  at  al],  and  tlieir 
decision  must  be  on  that  ground  reversed. 
Vol.  L  b  b 
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1834.  Lord   Chancellor:  —  The  objection  of  want  of 

jurisdiction^  not  having  been  taken  below,  cannot  now 

Turner.       be  urged.     This  appeal  must  be  dismissed,  with  costs. 

In  the  matter  j  j^^j  taken  down  the  learned  and  able  argument  of 

Mackenzie     Mr.  Montagu  on  the  point  of  law,  but  I  find  this  case 

and  another.    i^^Qjij^r  illustration  of  the  common  law  maxim,  that  an 

ounce  of  fact  is  worth  a  pound  of  law. 

Appeal  dismissed.     Assignees*  costs  out  of  estate. 


L.  C.  SMITH  V.  DE  TASTET. 

March  25 

8f  27,  A  BILL  was  filed  by  SmM,  as  assignee  of  EUsee,  to 

1834.  ^^  aside  an  assignment  of  a  legacy  given  to  the  bank- 

choT^  of  as^  rupt,  which  assignment  had  been  made  to  the  defendant 

rignecs  there  is  ^f^^j,  jjg  j^^j  notice  of  an  act  of  bankruptcy. 

no  necettitj  to  ^  *      "^ 

vacate  the  as-  The  bill  Stated  that  a  commission  issued  against  EUsei 

a^mmision^^   (previous  to  the  establishment  of  the  court  of  bank- 

ianied  prior  to     mptcy),  under  which  Le  TavemeTf  since  deceased,  and 
1&2W. 4.  r   jn  ^         ^        ^  ' 

c.  56.  Rubichofi,  who  then  resided  in  Ita]y,  were  chosen  as- 

signees, to  whom  the  usual  assignment  of  the  personal 
estate  of  the  bankrupt  was  made  by  the  commissioners ; 
that  by  an  order  of  the  Court  of  Review,  Rubichon,  the 
surviving  assignee,  had  been  discharged^  and  the  plaintiff 
had  been  duly  chosen  and  appointed  in  his  stead,  and 
was  the  sole  assignee. 

To  this  bill  the  defendant  demurred,  on  the  ground 
that,  as  no  assignment  had  been  made  by  Rubichon  to  the 
new  assignee,  nor  the  original  assignment  vacated  under 
the  provisions  of  the  statute  (a),  the  estate  was  still 


(a)  6  G.  4,  c.  16,  s.  66. 


Smith 

V. 
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vested  in  RubicAoHy  and  that  he  was,  therefore,  a  neces-         1834. 
sary  party. 

His    Honor   the   Vice-Chancellor    allowed    the   de- 
murrer;   and   this  was  an   appeal   from   his   Honor's     J^^Tastet. 
decision. 

The  SolicUor  Genercdy  Mr.  Treslove,  and  Mr.  Evans 
for  the  plaintiff:  — 

The  question  for  the  determination  of  the  Court  on 
this  appeal  depends  on  the  construction  of  section  25 
of  the  1  &  2  W.  4,  c.  56,  which  enacts,  "  That  when 
any  person  hath  been  adjudged  a  bankrupt,  all  his  per- 
sonal estate  and  effects^  present  and  future,  which  by  the 
laws  now  in  force  may  be  assigned  by  commissioners 
acting  in  the  execution  of  a  commission  against  such 
bankrupt,  shall  become  absolutely  vested  and  transferred 
to  the  assignees  or  assignee  for  the  time  being,  by  virtue 
of  their  appointment,  without  any  deed  of  assignment 
for  that  purpose,  as  fully  to  all  intents  as  if  such  estate 
or  effects  were  assigned  by  deed  to  such  assignees  and 
the  survivors  of  them ;  and  as  often  as  any  such  assignees 
shall  die  or  be  lawfully  removed,  and  a  new  assignee 
duly  appointed,  all  such  personal  estate  as  was  then 
vested  in  such  deceased  or  removed  assignee,  shall  by 
virtue  of  such  appointment  vest  in  the  new  assignee,  as 
the  case  may  require,  without  any  deed  of  assignment 
for  that  purpose." 

It  was  contended  by  the  defendant,  that  by  this  section 
the  necessity  of  divesting  the  old  assignee  of  the  legal 
title,  either  by  assignment  to  the  new  assignee  or  by 
vacating  the  original  assignment,  was  not  removed  as 
regards  old  commissions,  and  of  this  opinion  was  the 
Vioe-Chancellor.  But  the  words  of  the  section  are 
general,  and  not  confined  to  fiats  issued  under,  the  new 
act. 

BB   2 
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1834. 

Smith 

V. 

De  Tastet. 


This  was  property  which  might  have  been  assigned 
by  commissioners  under  the  old  law^  and  therefore 
vested  absolutely  in  Smith  upon  the  new  choice,  by 
operation  of  the  25th  section  of  1  &  2  W.  4,  c.  56, 
without  any  other  act  than  the  mere  appointment. 

Acting  on  this  construction^  the  Court  of  Review  has, 
in  various  cases,  on  an  application  for  a  new  choice, 
refused  to  order  previous  assignments  to  be  vacated, 
considering  that  unnecessary,  as  the  estate  vested  in  the 
assignees  for  the  time  being  by  virtue  of  their  appoint* 
ment ;  ex  parte  Farster^  Mont.  Sf  Bli,  88. 

That  this  is  the  true  construction  will,  if  the  words  of 
section  25  be  doubtful,  appear  from  the  general  tenor 
of  the  statute,  the  intent  of  the  legislature  being  to 
extend  the  beneficial  operation  of  the  act  to  all  cases ; 
and  by  section  39  it  is  enacted  that  all  the  commissions 
then  depending  in  London  shall  be  removed  into  the 
Court  of  Bankruptcy,  '^  and  that  all  further  proceedings 
thereon  shall  be  thenceforth  prosecuted  and  carried  on 
in  like  manner  as  if  they  had  been  originally  commenced 
therein  by  virtue  of  a  fiat  issued  in  pursuance  of  this 
act."  The  change  of  assignees  is  a  "  further  pro- 
ceeding" within  this  clause.  The  beneficial  effect  of 
the  statute  in  this  case  is,  the  saving  the  great  expeuce 
attendant  on  an  assignment  from  Rubichariy  or  of  apply- 
ing to  the  Court  to  vacate  the  assignment. 

This  case  is,  therefore,  within  both  the  spirit  and  the 
words  of  the  statute. 


Mr.  Bolfe  and  Mr.  Koe  for  the  defendant :  — 
Previous  to  the  1  &  2  W.  4,  c.  56,  it  was  necessarji 
for  the  purpose  of  divesting  the  old  assignees  of  their 
title,  that  they  should  assign,  or  that  the  assignment 
should  be  vacated  under  the  provisions  of  6  G«  4,  c.  16^ 
s.  66,  Bhxam  v.  Hvhbardy  5  East,  407.     If  the  legis- 

13 


Smith 
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lature  had  intended  to  divest  old  assignees  of  their  legal  1884. 
title  ivithout  such  assignment,  express  words  would 
have  been  used  to  that  effect.  The  first  part  of  sec- 
tion 25  enacts,  that  when  any  person  hath  been  adjudged  ^^  Tastet. 
a  bankrupt,  all  his  personal  estate  and  effects,  present 
and  future^  which  might  be  assigned  by  commissioners, 
shall  become  absolutely  vested,  &c.  These  words  can- 
not apply  to  the  present  case,  for  at  the  time  this  statute 
came  into  operation,  there  was  not  any  property  of 
the  bankrupt  which  might  have  been  assigned  by  the 
commissioners;  the  whole  had  been  previously  assigned 
by  them,  and  was  duly  vested  in  Rttbichofu  The 
commissioners  could  not  make  any  further  assignment, 
until  that  prior  assignment  had  been  vacated.  This 
first  part  of  the  section,  therefore^  only  applies  pro- 
spectively to  assignees  appointed  under  that  act ;  and 
the  plaintiff  is  not  aided  by  the  second  branch  of  the 
'Clause,  for  the  words  are,  ^^  as  often  as  any  such  assignee 
shall  die,  or  be  lawfully  removed,"  &c.,  which  must 
mean  assignees  to  be  appointed  in  pursuance  of  the  first 
branch  of  the  clause,  and  can  only  operate  in  case  of 
the  death  or  removal  of  any  ^'  such"  assignee. 

We  submit  that  the  property  is  vested  in  Rubichon ; 
and  if  not  absolutely,  yet  that  he  has  such  an  interest  as 
to  be  a  necessary  party  to  this  suit. 

As  to  the  decision  of  the  Court  of  Review  in  ex 
parte  Forster^  Mont.  §•  Bli,  88,  the  point  does  not  ap- 
pear to  have  been  fully  considered,  as  it  was  an  ex  parte 
application. 

The  Solicitor  General  in  reply :  — 

The  property  might  have  been  assigned  by  the  com- 
missioners; the  vacating  the  previous  assignment  was 
a  mere  formal  act  and  mode  of  conveyance,  which  could 
not  affect  the  right. 

BBS 
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1834. 

Smith 
Db  Tastet. 


But  even  if,  to  perfect  the  plaintiff's  legal  title,  the 
original  assignment  should  have  been  vacated,  yet  all 
RvbichorCs  interest  being  divested,  he  was  neither  a 
necessary  or  proper  party,  as  will  appear  from  an  analo- 
gous case  of  Uoyd  v.  Lander^  5  Mad.  288,  which  was 
a  bill  by  a  mortgagee  of  copyhold  against  the  assignees 
of  the  mortgagor,  who  had  become  bankrupt,  and  the 
bankrupt  was  made  a  party,  as  no  bargain  and  sale  had 
been  made  to  the  assignees  of  the  equity  of  redemption ; 
but  a  demurrer  by  the  bankrupt  as  an  unnecessaiy  party 
was  allowed.  Sir  John  Leach  saying,  ^  the  equity  of 
redemption  is  not  an  estate,  but  an  interest,  and  may 
well  be  considered  as  substantially  vested  in  the  assignees 
before  bargain  and  sale." 


March  27. 


The  Lord  Chancellor  :  — 

This  was  an  appeal  from  a  decision  of  the  Vioe- 
Chancellor  allowing  a  demurrer  for  want  of  parties. 
The  alleged  defect  in  the  suit  is,  that  Rubichon^  the 
original  assignee  under  the  commission  of  bankrupt 
against  EliseSf  was  not  made  a  party.  Now  Ruindum 
was  regularly  dismissed  under  the  authority  of  the  late 
act,  1  &  2  W.  4,  c.  56,  by  an  order  of  the  Court  of 
Review,  and  the  plaintiff  Smiih  was  duly  chosen  and 
appointed  a  new  assignee.  But  as  the  bankruptcy 
existed  long  before  that  act  passed,  it  is  contended  that 
the  25th  section  does  not  apply  to  this  case. 

If  the  interest  be  divested  from  RMchofiy  it  is  dear 
there  was  no  occasion  for  making  him  a  party,  and  I  have 
no  doubt  that  it  was ;  and  that  the  whole  interest  was 
vested  in  Smith  by  operation  of  law,  so  as  to  render  any 
assignment  from  Rubichan  to  Smith  unnecessary.  It  was 
therefore  unnecessary  that  Rubichon  should  be  a  party 
to  this  suit* 

In  support   of  the  order  it  is   said,  first,  that  the 
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25th  section  of  1  &  2  W.  4,  c.  56,  only  vests  in  the        1834. 

assignees,  by  the  earlier  branch  of  that  section^  all  the 

estate  and  effects  which  the  commissioners  by  the  laws  9. 

now,  that  is  at   the  date   of  the  act,  in  force  might    I^^Tastbt, 

assign,  and  that  by  those  laws  then  in  force,  an  order  of 

the  Court  was  required  to  transfer  the  property,  which 

it  is  confessed  was  not  obtained  in  the  present  case. 

But  that  is  not  the  sound  construction ;  the  plain 
meaning  of  the  words  in  the  first  branch  of  the  clause, 
<<  all  the  estate  which  may  be  assigned  by  the  com- 
missioners," being  all  that  falls  under  their  power  as 
commissioners,  in  whatever  way  the  assignment  is  to  be 
made  by  them.  It  may  even  mean,  that  if  there  be 
any  thing  to  be  done  for  the  purpose  of  transferring,  by 
means  of  an  order  of  the  Court :  but  there  is  no  occa- 
sion for  resorting  to  this  supposition.  The  words  are 
general,  and  vest  in  the  assignees,  without  any  assign- 
ment, whatever  an  assignment  could,  as  the  law  before 
stood,  have  carried.  The  object  of  the  provision  is  to 
supersede  the  necessity  of  any  assignment. 

Secondly,  It  is  said  that  the  second  branch  of  the 
clause,  by  the  use  of  the  word  ^^  such,"  as  a  word  of 
reference,  applies  to  assignees  in  future  to  be  appointed, 
and  not  to  those  already  appointed,  as  Rubichon  was. 
But  I  am  of  opinion  that  the  words  *^  such  assignees  " 
mean  only  to  avoid  the  repetition  of  the  expression 
immediately  before  employ ed^  namely,  <<  assignee  or 
assignees  for  the  time  being,'* 

It  appears  to  be  manifest  that  this  second  branch  of 
the  section  transfers  all  interest  from  the  assignee  dying 
or  removed  to  the  new  assignee,  and  that  its  object  is  to 
avoid  the  necessity  of  any  act  being  done  beyond  the 
appointment  of  a  new  assignee,  llie  transfer  is  made 
to  depend  on,  and  flow  immediately  from  that  appoint- 
ment, ^*  as  often  as  any  such  assignees  shall  die  or  be 
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1834*        lawfully  removed,  and  a  new  assignee  daly  appointed, 

^  all   such   personal   estate  as   was  then  vested  in  sucb 

V.  deceased  or  removed  assignee  shall,  by  virtue  of  such 

Tastet.    appointment,  vest  in  the  new  assignee,  without  any  deed 

of  assignment  for  that  purpose." 

This  construction  has  apparently  been  adopted  by 
the  Court  of  Review,  and  their  practice  is  to  refuse  the 
order  which  the  decision  of  the  Vice-Chancellor  in  diis 
case  would  render  necessary.  Ex  parte  Fmrster^  i  MauL 
Sf  Bli.  87,  was  a  petition  presented  to  their  Honors, 
praying  an  order  vacating  the  assignment  to  an  assignee 
who  had  absconded;  and  it  was  contended,  as  here, 
that  the  act  contemplated  future  fiats.  But  their  Honors 
refused  to  vacate  the  assignment,  holding  it  unnecessuy, 
and  that  the  new  choice  was  sufficient. 

There  is  undoubtedly  great  weight  due  to  this  con« 
struction  given  to  the  section,  and  acted  upon  by  the 
Court  of  Review.  That  it  is  also  a  construction  reaxn* 
mended  by  considerations  of  manifest  convenience  needs 
hardly  be  added* 

In  disposing  of  this  case  upon  the  construction  of  the 
act  merely,  I  give  no  opinion  on  the  other  question, 
whether,  supposing  RvbichorCs  interest  as  assignee  had 
not  been  divested  by  operation  of  law,  it  would  have 
been  a  ground  of  demurrer  that  he  had  not  been  made 
a  party.  The  necessity  for  considering  that  point  would 
only  have  arisen  in  case  I  had  concurred  in  opinion  with 
his  Honor  on  the  other  point. 

Demurrer  over-ruled. 
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Ex  parte  RICHARDSON,  — In  the  matter  of         C.of  R. 

CONSITT  and  LEIGH.  Jpnl  14, 

1834. 

In  this  case  a  petition  had  been  presented,  and  an  A  motion  may 
order  made  thereon,  for  the  reference  of  certain  bills  of  the  reg^trar 
costs  to  the  deputy  registrar,  for  taxation.     The  deputy  ™'^-5^*Ti'" 
registrar  had  made  bis  certificate  of  taxation.  tazatioaofoofiib 

A  petition 
may  be  neoes- 

Mr.  Swanston.    with  whom    was    Mr.  Montagu :  —  """^  ^  oppoae 

'  ^  or  amend  it^ 

This  is  a  motion  that  Mr.  Gregg  may  be  directed  to  PerCJ. 

t  .  ,  Non-payment 

review  his  taxation.  of  the  uxed 

costs  into  Court 
not  a  prelimi- 

Mr.  J.  Bussellj  conirdy  objected  that  this  application  nary  oi>jection 

11  a  .1  ....to  the  motion* 

coma  not  be  entertained  on  motion,  a  petition  being 
necessary. 

This  is  a  report,  or  equivalent  to  a  report,  to  deal  with 
which  on  motion  is  at  variance  with  all  rules  of  practice. 
When  an  objection  is  intended  to  be  made  to  a  taxation 
of  costs,  the  course  is  either, 

1.  To  present  a  petition  of  exceptions,  Pitt  v.  Maeh* 
rithf  S  Broumy  321,  or 

2.  To  petition  for  leave  to  file  exceptions,  Femton  v. 
Crickettj  3  Madd.  496. 

To  entertain  such  applications  on  motion  would  lead 
to  two  inconveniences. 

1.  The  items  objected  to  are  not  accurately  spe- 
cified. 

2.  The  motion  may  be  (and  in  this  case  is)  made 
on  affidavits  containing  evidence  not  before  the 
officer. 

In  Jenkinsonw.  Roy stOHy  9  Pricey  215,  a  motion  was 
made  for  leave  to  file  exceptions.     The  notice  of  motion 
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1834.        was  in  general  terms,  merely  stating  that  such  a  motion 

•        would  be  made,  and  that  the  parties  intended  to  read 

Richardson,    affidavits  filed   on  former  motions.     The  Lord   Chief 

In  the  matter  Baron  said :    "  In  this  case  I  think  it  is  unnecessary 

CoNsiTT       to  inquire  what  has  been  the  practice,  which  seems  to 

and  another.    ^  doubtful ;    we  may  proceed  on  principle,   and  the 

reason  of  the  thing.  The  Master  has  made  his  reporL 
A  motion  is  then  made  for  leave  to  except  We  must 
suppose  the  Master  to  be  right,  and  the  Court  ought 
not  to  give  leave  to  except,  without  being  informed 
what  are  the  exceptions  intended  to  be  taken,  and  on 
what  they  are  founded.  They  may  be  frivolous  and 
idle,  and  without  any  sort  of  foundation ;  and  it  is  a 
proceeding  calculated  to  create  injurious  delay.  These 
exceptions  only  state,  that  the  Master,  having  reported 
as  he  has  done,  ought  to  have  reported  otherwise,  fial 
that  gives  us  no  information ;  it  is  not  stated  why  he 
should  have  reported  otherwise,  or  wherein  he  has  done 
wrong,  or  why,  if  he  had  reported  otherwise,  he  would 
have  done  right.  The  whole  proceeds  on  mere  asser- 
tion. Before  I  make  an  order  that  the  Master  review 
and  alter  his  taxation,  as  I  am  in  effect  required  to 
do,  surely  I  ought  to  have  some  reasonable  ground  for 
making  such  an  order.  Not  being  apprized  of  there 
existing  any  good  cause  for  making  such  an  order,  I 
certainly  shall  do  no  such  thing. 

In  Lucas  v.  Tempk,  9  Fes.  299,  Lord  Eldon  expressly 
decided  that  exceptions  did  not  lie  for  costs,  but  that  a 
petition  must  be  presented;  and  in  Pitt  v.  Mackrethj 
3  JSro.  C.  C.  321,  Lord  J^urlow  said  that  exceptions 
were  never  admitted,  but  <^  that  the  regular  method  was 
to  state  the  articles  the  party  meant  to  object  to  on  peti« 
tion,  and  pray  leave  to  except.'' 

Such  is  the  practice  in  equity ;  and  the  practice  of 
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this  court  is  to  follow  that  of  equity  till  altered  by  a  ge-        1 834^ 
neral  order  of  this  Court,  (a)  ' 

Ex  parte 

RiCHABPSOK. 

Mr.  Ching^  for  another  party  against  whom  a  similar  ^"  '**®  matter 
motion  was  made :  —  If  a  petition  were  presented,  it       Comsitt 
would  state  the  objections  to  the  taxation,  and  we  should    *°^  anothce- 
at  once  perceive  if  the  taxation  were  erroneous,  and  if 
so,  should  not  come  here  to  oppose  the  review  thereof; 
but,  a  notice  of  motion  being  in  general  terms,  we  are 
compelled  to  come  here  to  ascertain  what  is  asked  against 
us.     If  the  motion  be  granted,  the  Registrar,  having 
nothing  to  guide,  no  beacon,  will  not  know  how  to  act. 

Mr.  Swanston  and  Mr.  Montagu :  — 
The  affidavits  filed  in  support  of  the  motion  contain 
all  the  facts  that  would  have  been  embodied  in  a  peti- 
tion, and  more.     Ex  parte  Crockweli  {b)  decides  that  it 
is  not  necessary  to  present  a  petition  for  leave  to  except 


(a)  That  the  practice  in  the  heard  in  opposition  to  the  certi- 

CourtofReview  shall,  until  other-  ficate,  they  not  having  procured 

wise  ordered,  be  conformed  as  leave  to  present  a  petition  ex- 

nearly  as  may  be  to  the  present  cepting  to  the  certificate,  which 

practice  in  matters  before  the  constant  practice  required  to  be 

Lord  Chancellor. — Court  of  Re-  done. 

view,  Jan.  12, 1832.  Order  25th.        Per  Curiam: — On  a  reference   Not  necessary 

,    _  .«    .       .  ,  to  a  Master  in  Chancery  to  tax  ^  o*>^°  1«*« 

(6)  Court  of  Review,  July  26,1852.  .  ;■       .        to  except  to  the 

^  '  7      ^      »  costs,  no  exceptions  can  be  taken   registrar's  ccr- 

JSx  parte  Crockwkll.— In  the  ^^  jjjg  report,  without  previously  tificate  of 

matter  of  Crockwell.  presenting  a  petition  for  leave  to  ***«»»°°- 

This  was  a  petiuon  for  the  con-  except:  that  originated  in  an  idea 

firmation  of  Mr.  Gregg^s  certifi-  of  showing  respect  to  the  Master, 

cate  of  taxation  of  a  bill  of  costs,  But  no  such  rule  prevails  in  this 

which  was  opposed,  and  excep*  Court  when  exceptions  are  taken 

tioos  now  tendered  in  Court.  to  the  taxation  of  a  Registrar  or 

Mr.  Montagu^  for  the  pedtion.  Deputy  Regbtrar. 
objected  to  the  respondents  being 


and  another. 
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1834.        to  a  report  or  certificate  of  taxation.     The  third  section 

of  the  1  &  2  W.  4,  c.  56,  enacts  that  all  matters  to  be  de- 

Richardson,    termined  in  the  Court  of  Review  shall  be  brought  on  by 

In  the  matter  ^^^  ^f  petition,  motion,  or  special  case,  according  to  the 

CoNsiTT       rules  and  regulations  to  be  established  as  thereia-after 

provided. 

Though  the  practice  in  Chancery  was  to  proceed  on 
petition,  yet  in  courts  of  common  law  it  was  always  done 
on  motion,  and  this,  being  a  court  of  law  and  equity, 
may  pursue  either  course,  and  will  adopt  that  which  is 
attended  with  least  expence  to  the  parties. 

We  might  abandon  the  affidavits,  and  proceed  on  the 
allocatuar  of  the  Registrar  alone. 

Mr.  Bussellj  in  reply :  —  The  order  asked  has  never 
yet  been  made  in  bankruptcy  on  motion.  Affidavits 
should  be  used  to  support  a  case^  not  as  a  means  of 
stating  the  case  itself. 

The  Chief  Judge  ;  — 

There  can  be  no  doubt  as  to  the  power  of  the  Court 
to  entertain  such  applications  on  motion,  the  only  ques- 
tion which  could  arise  would  be  as  to  the  expediency  of 
so  doing. 

If  the  objection  appear  on  the  face  of  the  certificate, 
or  report,  there  never  was  any  necessity  for  a  petition 
for  leave  to  except;  this  was  held  by  the  Vioe-Chancellor 
in  ex  parte  Farquharson.  (a) 

The  principle  of  the  objection  does  not  apply  to  a 


(a)  Ex  parte  Farquharson,  in  regular  way ;  if  it  appear  on  the 

the  matter  of  Slarkie,  17  June  face  of  the  report  that  the  Mas- 

1831.  MS»  ter  is  wrong,  the  Court  can  de* 

Vice  CHANCKLLoa :  —  **  It  is  cide." 
not  necessary  to  except  in  the 
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case  like  the  present,  where  there  is  a  regular  report,  or        1834. 

radier  certificate*    When  a  party  opposes  the  report,  or 

seeks  to  amend  it,  it  may  be  necessary  to  present  a  peti-   Richardson. 

lion.     But  here  the  order  asked  is,  that  the  officer  may  '"  the^matter 

review  his  certificate  as  to  bills  of  costs  referred  to  him       Consitt 

for  taxation,  and  the  question  is,  whetlier  he  have  properly 

understood  and  pursued  the  order  of  the  Court?  a  ques- 

tion  which  will  be  decided  at  once  by  looking  at  the 

order  and  the  certificate,  and  if  thereupon  it  appears 

that  the  officer  has  not  comprehended  or  followed  the 

order,  then  we  should  not  set  it  aside,  but  refer  it  back 

to  him. 

If  there  had  been  any  inflexible  rule  to  prevent  this 
being  done  on  motion  in  Chancery,  perhaps  this  Court 
could  not  now  act  on  motion,  but  there  not  being  any 
prohibitory  rule,  there  is  nothing  to  disable  us  from  en- 
tertaining this  on  motion. 

If  the  notice  of  motion  be  so  worded  that  the  party 
called  into  Court  cannot  ascertain  the  point  he  is  re- 
quired to  answer,  that  would  be  a  ground  for  the  matter 
standing  over  till  the  notice  of  motion  were  amended 
and  rendered  more  specific. 

Sir  John  Cross:  — 

As  yet  the  Court  is  ignorant  of  the  fiicts  of  the  case^ 
and  the  party  opposes  the  hearing  which  would  enable 
the  Court  to  ascertain  those  facts,  on  the  technical  ob- 
jection that  there  is  a  universal  rule  which  prevents  the 
matter  being  entertained  on  motion. 

Many  cases  have  been  cited,  which  only  prove  that  it 
was  the  general  pracdce  to  present  petitions  in  certain 
classes  of  cases,  but  not  one  was  cited  in  support  of  the 
proposition  that  this  particular  matter  cannot  be  heard 
on  motion. 
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1834.  That  we  can  entertain  this  application  on  motion 

unless  prevented  by  general  practice,  is  clear.     When 

Richardson,    this  Court  was  instituted,  the  Judges  resolved  not  to 

In  the  matter  nj^ke  any  new  code  of  practice,  but  to  adhere  to  the  old, 

CoNsiTT       but  in  so  doing  it  never  was  intended  to  rule  that  no 

case,  however  short,  or  small  in  value,  should  be  heard 

otherwise  than  on  petition. 

It  is  an  established  practice  in  common  law  courts  to 
entertain  similar  matters  to  the  present  on  motion. 

I  agree  with  his  Honor  the  Chief  Judge  that  this 
matter  should  be  heard  on  motion: — 1st,  Because  we 
are  not  prevented  by  any  inflexible  rule.  2d>  Because 
doing  so  is  a  saving  of  expence,  and  prevention  of 
delay. 

Sir  George  Bose:  — 

Whether  the  Court  have  power  to  hear  any  matter  on 
motion,  and  whether  it  will  do  so  in  the  exercise  of  its 
discretion,  are  distinct  questions. 

In  the  present  case,  if  a  petition  were  necessary,  then 
there  is  one  already  in  this  matter  before  the  Court,  that 
on  which  the  original  order  of  reference  to  the  Registrar 
was  made. 

Before  the  Lord  Chancellor,  sitting  in  bankruptcy,  it 
was  the  constant  practice  to  make  orders  on  motion, 
though  in  strictness  they  could  only  be  made  on  petition, 
because,  owing  to  the  peculiar  nature  of  the  jurisdiction, 
an  order  was  not  valid,  if  contested,  unless  made  on  pe- 
tition. 

The  1  &  2  W.  Afy  c.  56,  &  3,  expressly  enables  this 
Court  to  hear  matters  on  motion,  if  it  think  fit. 

No  one  will  deny  that  a  motion  may  be  made  in  bank- 
ruptcy to  stay  an  attachment  for  nonpayment  of  costs, 
yet,  on  that  motion,  it  might  become  necessary  to  review 


and  another. 


CASES  IN   BANKRUPTCY.  383 

the  taxation  of  the  costs,  the  nonpayment  of  which  is  the         1834<. 
foundation  of  the  attachment.  — — 

I  wish  it  to  be  understood  that  this  Court  clearly  has    RicuAaDsoK. 
jurisdiction  on  motion  in  a  case  like  the  present  ^"  ^^®  matter 

Even  if  a  petition  had  been  presented,  it  would  not       Consitt 
have  contained  any  statement  of  the  facts,  the  allega- 
tions would  have  been  quite  general,  and  the  facts  would 
have  come  out,  if  at  all,  on  affidavit. 

Though  the  Court  has  jurisdiction  to  entertain  these 
questions  on  motion,  yet  the  present  decision  must  not 
be  understood  as  interfering  with  our  discretion  to  order 
a  petition  in  cases  where  the  facts  require  it. 

Mr,  RusseU  then  objected  that  the  amount  of  the 
taxed  costs  had  not  been  paid  into  Court,  and  cited  ex 
parte  Leighy  4  Madd.  394,  where  a  petition  was  pre- 
sented for  leave  to  except  to  the  Master^s  report  of 
costs,  and  the  Vice- Chancellor  stated,  that  such  an  ap- 
plication being  in  the  nature  of  an  appeal^  the  petitioner 
must  pay  the  taxed  costs  into  Court. 

The  Chief  Judge:  —  The  case  of  ex  parte  Leigh 
does  not  lay  down  a  general  rule,  it  only  decides  what 
course  was  to  be  pursued  in  that  particular  case,  and  the 
registrar  informs  me  that  it  is  not  the  usual  practice  to 
require  the  payment  into  Court. 

Sir  George  Base :  —  Thia  is  not  a  preliminary  objec- 
tion to  the  opening  of  the  case.  It  may  be  proper  to 
make  the  payment  into  Court  one  of  the  terms  of  the 
order,  if  made,  but  I  am  of  opinion  that  this  is  not  a 
preliminary  objection. 

And  of  this  opinion  were  the  rest  of  the  Court. 

Objections  over-ruled. 
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C.  of  R.     ExparU  LADBROKE.— In  the  matter  of  BARKER. 

April  16,     ••  i|- 
1884.        iVlR.  WRIGHT:  —  This  is  the  common  petition  by 

...   an  equitable  mortgagee  for  a  sale  of  the  mortgaged  pre- 

not  order  a  sale  mises ;  it  also  prays  that  the  premises  may  be  sold  by 

by  private  con- 
tract, the  com-    private  contract. 

miarioners 

baviDg  power  p^  Curiam :  —  The  Court  will  not  order  the  pre- 

«o  to  do.  *  ^ 

mises  to  be  sold  by  private  contract.     But  the  commis- 
sioners may  order  such  to  be  done,  if  they  find  it  expe- 
<  dient;  there  is  no  rule  preventing  them,  {a) 


C.  of  R.  ^  parte  DALY.  —  In  the  matter  of  DALY. 

-P^ .   *      1  HIS  was  a  petition  to  supersede  for  want  of  die 
requisites,  which  stood  over  to  this  day  in  order  to  the 

When  a  petition       ^  .  .  . 

stands  over  to  examination  of  witnesses  vivd  voce  in  support  of  the  fiat. 
«amhiiSoir**  When  called  on  this  day,  Mr.  SwanstoUf  with  whom 
that  side  begins  ^as  Mr.  K.  Parker^  when  proceeding  to  open  on  behalf 

with  whom  the       ^,  ..  ,      ,       ,  V^         . 

lAnnative  lies,   of  the  petitioner,  toe  bankrupt,  was  stopped  by 

The  Court,  who  said  that  in  such  cases,  where  the 
Court  orde^  a  vivd  voce  examination,  the  right  of  open- 
ing was  similar  to  what  would  exist  on  an  issue  directed, 
that  side  opening  with  whom  the  affirmative  lay;  and 
that  consequently  in  this  case,  the  respondent,  who  was 
the  petitioning  creditor,  should  begin. 

*  Mr.  Whitmarsh  and  Mr.  Alexander  for  the  petitioning 
creditor. 

Mr.  Bacon  for  the  assignees. 

(a)  See  ex  parte  Coming,  1  Fes.  before  them,  or  by  public  auction 

jun.  lis.    The  words  of  Lord  at  any  other  place  or  places,  if 

Rotdffn*%  order  are,  **  the  inort«  they  shall  so  think  fit." 
gaged  premises  are  to  be  sold 
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Ez  parte  PATRICK.  —  In  the  matter  of  C.  of  R. 

HOLTHOUSE.  4pn7 18, 

1834. 

1  HIS  was  a  petition  by  the  assignees  to  expunge  a  A  banker  lent  a 
proof  on  the  ground  of  the  debt  being  tainted  with  at  five  percent.; 
usury,  or  for  an  issue.  Il^e^Tata 

HoUhouse  havinir  occasion  for  a  sum  of  money,  applied  i»iance  of 

«-,  _     „      ,  ,  ^         ,.     ,       1  f  1,000Z.  at  least 

to  Messrs.  IjCLabroke  and  Co.,  his  bankers,  to  advance  should  always 
him  4,000/.,  which  they  agreed  to  do  at  5/.  per  cent.  Jl^dw  the  dr! 
interest;  at  the  same  time  it  was  stipulated  that  the  cumstancesof 
bankrupt  should  keep  in  the  hands  of  Messrs.  Ladbrohe  usurious, 
and  Co.  an  average  balance  of  1,000/.     But  HoltAotise 
drew  out  part  of  the  1,000/.      He  every  year  sent  a 
check  for  the  amount  of  interest  on  the  loan  of  4,000/., 
and  also  sent  a  check  for  a  sum  with  these   words: 
"  Mr.  HoUhous^s  compliments  to  Messrs.  Ladbroke  and 
Co.,  and  has  inclosed  a  check  for  the  difference  of  in- 
terest on  balance." 

The  bankrupt's  account  with  Messrs.  Ladbroke  and 
Co.  amounted  to  very  large  sums.  In  1825  it  was 
60,606/.,  and  gradually  increased  till  1832,  in  which 
year  it  was  108,874. 

The  grounds  on  which  the  proof  was  admitted  were 
set  forth  by  the  commissioner  in  the  following  written 
opinion : 

"  Mr.  Commissioner  Pane's  Judgment. 

<'  This  was  an  application  by  Messrs.  Ladbroke  and  Co. 
to  prove  under  the  estate  of  HoU/umse  3,447/.  68,  4>d.  for 
money  lent  and  interest;  the  loan  was  admitted,  but  it 
was  alleged  that  the  money  had  been  lent  in  pursuance 
of  an  usurious  contract,  and  the  whole  question  was, 
whether  the  contract  were  usurious  ? 

Vol.  I.  c  c 


386  CASES  IN  BANKRUPTCY. 

1834.  ^^  The  fiicts  are  not  disputed ;  the  diiference  of  opinion 

is  as  to  the  legal  conclusion  from  the  facts,  viz.  as  to  the 

Patrick.  character  of  the  contract. 
In  the  matter  «  The  facts  appear  to  be  these :  Messrs.  Ladbrohe  and 
HoLTHousE.  Co.  had  acted  as  the  bankers  of  Messrs.  HoUhouse  and 
Detmar^  sugar  refiners,  for  some  years»  and  had  thus 
come  to  know  that  the  account  of  Messrs.  HoUhause 
and  Detmar  was  rather  a  troublesome  one  —  one 
which  it  would  be  hardly  worth  their  while  to  keep, 
unless  a  pretty  good  balance  were  usually  left  in  their 
hands. 

<<  In  1824  or  1825  Mr.  Detmar  died,  and  at  that  time 
Messrs.  Ladbrohe  and  Co.  were  in  advance  to  the  firm 
to  the  amount  of  some  thousands.  Mr.  HoUiouse,  the 
surviving  partner,  wound  up  the  affairs  of  the  late  part- 
nership, and  in  so  doing  paid  off  the  above  debt.  In 
January  1825  he  waited  on  Mr.  Ladbroke  and  Mr. 
Gillman,  two  of  the  partners,  and  had  a  conversation 
with  them  relative  to  his  future  dealings  with  them.  In 
his  examination  upon  oath  he  says,  <  I  called  at  the 
bankers,  and  saw  Mr.  Ladbroke  and  Mr.  GiUnumi  I 
explained  that  I  required  a  loan  of  4,000/.  in  carrying 
on  my  business;  and  I  stated  that  I  could  deposit  a 
policy  of  assurance  for  4,000/.  upon  my  life  with  them 
as  a  security^  Mr.  GiUman  said  in  reply,  that  they 
were  ready  to  grant  me  the  loan  of  4,000/.  I  then  In- 
quired of  Mr.  Gillman  what  balance  he  expected  I 
should  keep  ?  and  he  replied  that  I  could  not  keep  less 
than  1,000/. ;  and  I  said,  very  well.' 

^ «  Q.  Why  did  you  inquire  of  Mr.  GiUman  what  ba- 
lance you  should  keep  ? 

<<  <  A.  Because  they  had  agreed  to  afford  me  the  ac- 
commodation of  a  loan  of  4,000/. 

'<  <  Q.  Did  Mr.  GiUman  so  understand  the  object  oi 
jour  inquiry  ? 
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^^^  A.  I  cannot  say,  except  that  he  replied  that  I  ought         18S4. 
to  keep  a  balance  of  1,000/.  

*«  *  Q.  Supposing  that  you  had  not  borrowed  that  sum,       Patrick! 
should  yon  have  made  any  such  inquiry  and  arrange-  ^"  '*^®  matter 
ment  ?  Holthouse, 

««J.  Certainly  not.' 

'<  Mr.  Gillmtm  was  also  examined  on  oath,  and  in 
answer  to  a  question,  *  Did  you  make  any  agreement 
with  Mr.  Holthouse  at  the  time  of  the  loan  for  the  pay- 
ment of  any  sum  at  the  end  of  the  year  ?'  he  said,  ^  I 
think  I  remember  I  had  some  conversation  with  Mr. 
Holthouse  to  the  effect  that  it  would  not  be  worth  our 
while,  unless  he  kept  with  us  an  average  balance  of 
1,000/.,  and  he  said  we  might  leave  it  to  him.' 

^<  Mr.  Holthouse  nowhere  ventures  to  swear  that  the 
bankers  either  directly  told  him,  or  indirectly  gave  him 
to  understand^  that  they  would  not  lend  him  the  4,000/. 
anless  he  would  agree  to  leave  an  average  balance  of 
1,000^  in  their  hands ;  on  the  contrary,  he  says  that  it 
was  not  until  after  they  had  agreed  to  lend  the  4,000/.  on 
the  security  offered,  that  any  thing  was  ever  said  on  the 
subject  of  what  would  be  a  proper  balance.     His  lan- 
guage is,  ^  Mr.  GiUman  said  they  were  ready  to  grant 
me  the  loan,  and  I  then  inquired,'  &c.;  and  to  the  ques* 
tion    •  Why  did  you  inquire,  &c.,'    his  answer  was, 
<  Because  they  hcul  (in  the  past  tense,  had,)  agreed  to 
afford  me  the  accommodation,'  &c.      The  policy  was 
deposited,  4,000/.  was  placed  to  the  credit  of  Mr.  Holt- 
Aouse^s  account,  and  the  relation  of  banker  and  customer 
was  established,  or  rather  continued,  with  an  under- 
standing in  Mr.  Holthouse's  mind,  an  understanding 
which  Messrs.  Ladbrohe  very  reasonably  declare  they 
intended  should  exist,  that  he  should  keep  with  them  an 
average  balance  of  1,000/. 

*•  Messrs.  hadbrokevAmxti  or  rather  avow,  that  in  the 

CO  2 
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1834.        convei'sation   about  the  balance^    Mr.  Botthouse  used 
some  expression  to  the  effect  that  he  would  somehow  or 

JEt  parte  ,  •  i*       i    .  .  i  •      i 

Patrick.      Other  satisfy  their  expectation   as  to   his   keeping  an 

In  the  matter  average  balance  of  1,000/.  From  that  period  until  the 
HoLTHODSE.  bankruptcy,  Mr.  HoUhousCy  by  a  plan  of  his  own  which 
he  did  not  explain  or  even  communicate  to  the  bankers, 
ascertained  annually  what  he  thought  would  be  a  com- 
pensation to  them  for  the  diminution  of  profit  arising 
from  his  not  adhering  to  the  understanding  about  the 
average  balance,  and  sent  them  a  check  for  the  amount, 
with  which  they  regularly  debited  his  account.  His 
plan  he  explains  in  these  words :  '  I  made  out  a  weekly 
account  of  the  balance  in  my  banker's  hands  every 
Tuesday  after  I  had  paid  in  my  week's  collection,  and, 
by  dividing  the  aggregate  by  52  I  got  at  the  presumed 
average  balance  for  the  year,  and  on  the  difference  be* 
tween  that  average  balance  and  1,0002.  I  calculated 
interest  at  five  per  cent.,  and  sent  the  check  for  that 
amount/ 

"  These  are  the  admitted  facts  of  tlie  case,  and  it  is 
insisted  for  the  assignees,  that  from  these  facts  I  ought 
to  conclude,  that  the  loan  of  4,000/.  was  a  loan  fcHr 
usurious  interest  But  would  that  be  a  correct  conclu- 
sion ?  Suppose  that  the  loan  had  been  completed  first, 
without  any  thing  having  been  said  about  the  balance 
to  be  kept,  and  that  a  month  afterwards  tlie  conversation 
and  mutual  understanding  respecting  the  average  balance 
had  occurred,  no  one  in  his  senses  would  in  such  a  case 
contend  that  there  was  any  thing  illegal  in  the  two 
contracts,  or  either  of  them ;  if,  indeed,  the  expectation  on 
one  side,  and  intention  not  to  disappoint  it  on  the  other, 
as  to  the  average  balance,  could  be  properly  called  a  con- 
tract? Suppose  again  that  there  had  been  no  loan, 
but  merely  the  conversation  and  its  result,  no  man  would 
contend  that  there  was  any  thing,  I  will  not  say  illegal, 

13 
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but  even  incorrect  in  it.     Are  not  bankers,  like  olher         1834. 
persons,  at  liberty  to  set  their  own  value  on  their  own  ' 

.  .  .  .  Ex  parte 

services,  provided  they  do  so  before  their  services  are       Patrick. 
rendered  ?     Are  not  bankers  at  liberty  to  say  to  a  per-  '"  the^^matter 
son   proposing  to  them  to   keep  his  accounts,    ^  Our    Holthouse. 
establishment  is  expensive;  we  have  to  pay  rent  and 
taxes,  to  pay  clerks,  to  purchase  books,  &c.     Our  only 
means  of  meeting  these  expences,  and  of  procuring  the 
usual  profits  on  our  business,  is  the  interest  we  can  make 
on  the  deposits  of  our  customers ;  and  although  perhaps 
we  might  be  satisfied  with  a  less  balance  from  a  less 
troublesome  customer,  yet  we  have  good  reason  to  be- 
lieve that  your  account  will  be  a  troublesome  one,  and 
therefore  from  you  we  shall  require  a  large  average 
balance.'     No  reasonable  person  can  deny  that  bankers 
may  say  so,  and  not  only  legally,  but  most  correctly. 

*<  It  is  plain,  then,  that  if  these  two  contracts — (if 
indeed  the  second  can  with  propriety  be  called  a  con- 
tract—  are  considered  separately  and  unconnected  with 
each  other,  they  are  both  perfectly  legal  and  perfectly 
correct;  but  it  is  contended  that  they  cannot  be  re- 
garded separately,  that  they  ought  to  be  looked  at  as 
one  and  the  same  contract,  and  that  a  contract  for  a 
loan  at  usurious  interest;  and  why?  for  this  reason,  and 
thb  only,  that  the  contract  for  a  loan  and  the  mutual 
understanding  occurred  at  the  same  meeting ;  not  that 
tliey  were  parts  of  the  same  transaction,  but  that  the 
second  followed  so  closely  upon  the  first  that  they  must 
be  deemed  as  one. 

^^  Undoubtedly  there  are  many  cases  where  an  attempt 
has  been  made  to  disguise  the  truth  of  a  contract  for  a 
loan  at  usurious  interest,  by  connecting  it  with  some 
other  transaction,  such  as  a  sale  of  pictures  or  of  goods; 
and  whenever  there  has  been  reason  to  suspect  that  the  real 
contract  was  a  usurious  loan,  and  the  rest  mere  colour, 

c  c  3 
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1834.  the  Court  has  said,  *  We  will  not  shut  our  eyes  to  a 

"  truth  concealed  by  so  flimsy  a  veil  ;*  and  have  adopted 

Patrick,  the  conclusion,  that  the  real  transaction  was  a  usurious 

the  matter  j^^^^ .  j^^^  j^  ^jj  ^^^  cases  the  real  point  foir  consider- 

HoLTuousK.  ation  has  been,  whether  the  collateral  transaction  were 
not  merely  colourable,  and  that  is  the  real  point  here. 
Then  is  there  any  pretence  for  saying  that  the  in- 
cidental arrangement  was  merely  colourable  ?  The 
bankers  say,  ^  We  required  an  average  balance,  because 
without  some  balance  we  could  make  no  profit.'  Is 
that  unreasonable  ?  Certainly  not,  *  And  we  require  a 
balance  of  1,000/.,  because  we  are  obliged  to  keep  un* 
employed,  say  300/. ;  and  if  we  employ  700/.  without 
running  risks,  we  cannot  make  at  the  utmost  more  than 
four  per  cent.,  and  we  do  not  think  we  ought  to  make 
less  than  28/.  per  annum  by  a  customer  who  gives  us  so 
much  trouble  as  you  are  likely  to  do/  Is  that  unrea- 
sonable ?  Surely  not.  Do  the  assignees  mean  to  con- 
tend that  this  profit  of  28/.  per  annum  was  all  usurious 
interest  ?  and  if  they  do  not,  I  should  be  glad  to  know 
how  much  they  deem  to  have  been  usurious  interest,  and 
how  much  that  fair  profit,  without  which  bankers  must 
soon  cease  to  be  bankers  by  becoming  bankrupts? 

(<  Upon  the  whole,  I  feel  that,  looking  at  the  circum- 
stances of  the  case  and  considering  the  severe  penal 
consequences  attached  to  the  legal  crime  of  usury,  I 
never  could,  as  a  judge,  advise  a  jury  to  find  this  usury; 
and  if^  being  a  juryman,  I  were  so  advised  by  the  judge, 
I  do  not  think  I  could  persuade  myself  to  adopt  his 
opinion,  and  I  am  therefore  decidedly  of  opinion,  that 
Messrs.  Ladbrohe  and  Co.  are  entitled  to  stand  as  cre- 
ditors for  3,447/.  6*.  4rf." 

Mr.  Swanston  and  Mr.  Purvis  for  the  petition. 
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Mr.  Montagu,  Mr.  J.  Russell,  and  Mr.  Wright,  for        1834. 
the  respondents,  were  stopped  by  the  Court.  

Patrick. 

The  Chief  Judge  :  —  ^  ^n  the  matter 

of 
I  think  this  case  so  far  clear  as  not  to  render  it  neces-    Holthouse. 

sary  to  hear  the  counsel  for  the  respondents.  I  am  of 
opinion  that  the  commissioner  arrived  at  the  correct 
contlusion.  If  it  had  appeared  tliat  the  real  intent  and 
agreement  of  the  parties  had  been  that  more  than  five 
per  cent,  should  be  paid,  the  Court  would  not  have 
allowed  the  consequences  thereof  to  be  evaded  by  any 
colourable  transaction.  But  the  assignees  have  not  made 
oat  their  case*  The  evidence  of  the  bankrupt  does  not 
establish  usury.  The  evidence  of  the  banker  is,  that  he 
said,  *^  You  cannot  do  less  than  leave  1,000/.  in  our 
hands ;"  and  the  question  is,  Whether  this  were  a  bond 
Jide  arrangement  connected  with  the  management  of  the 
banking  transaction,  or  part  of  the  consideration  for  the 
loan  of  4,000/.,  and  thus  a  mask  for  usury  ?  I  agree 
with  the  commissioner,  that  the  balance  of  1,000/i  was 
to  be  left  as  a  remuneration  to  Messrs.  Ladbroke  and 
Co.  for  managing  the  banking  account.  As  to  the 
checks  being  sent  to  '<  make  up  the  difference  of  interest 
on  balance,"  tliey  were  in  pursuance  of  the  arrangement 
that  the  balance  of  1,000/.  should  be  kept,  which  not 
having  been  done,  the  bankrupt  sent  the  amount  as  a 
present  or  compensation.  It  appears  to  me  that  these 
facts  are  so  far  clear  as  to  render  an  issue  unnecessary. 

Unless  justice  demand  an  issue,  the  Court  will  always  xhe  Court  are 
feel  very  reluctant  to  irrant  one  on  the  application  of  >^'"c*«nt  to 

,  "^  °  ^^  grant  an  issue 

the  assignees,  because  the  costs  thereof  must  fall  on  the  on  the  appiica- 

.    .  lion  of  the  as- 

escaie.  signees. 

Sir  John  Cross :  — 

If  the  transaction  in  question  stood  alone,  as  a  bor- 

c  c  4 
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1884.        rowing  and  lending  of  money,  and  were  unconnected 

with  the  circumstance  of  the  keeping  of  the  banking 

Patmck.      account,  it  might  have  been  difficult  to  say  that  it  was 
In  the  matter  ^^^  usurious,  but  it  appears  to  me  that  the  whole  con- 
HotTHouBi.    stituted  one  transaction* 

If  a  parQr  borrow  4,000^  at  five  per  cent.,  and  it  be 
agreed  that  he  shall  only  receive  3,0002.,  and  shall  leave 
1,000/.  in  the  hands  of  the  lender  for  any  considerable 
period  of  time,  that  might  be  a  usurious  transaction. 
In  the  present  case  the  object  of  keeping  up  a  balance 
of  1,000/.  in  favour  of  the  bankers  was  to  remunerate 
them  for  keeping  the  banking  account.  The  last  year's 
account  with  the  bankrupt  was,  in  round  numbers, 
108,000/.,  and  leaving  a  balance  of  1,000/.  was  no  un- 
reasonable remuneration  for  the  trouble  of  managing  an 
account  of  this  magnitude,  for  the  interest  on  1,000/. 
would  be  50/.,  which  is  about  7d.  or  Sd.  per  cent.,  whidi 
is  little  enough.  As  to  the  bonus  or  present  at  the  end 
of  each  year,  that  was  to  make  up  for  the  withdrawal 
of  part  of  the  balance  of  1,000/.  On  the  whole,  it  is 
dear  this  was  a  fair  transaction,  and  not  a  cover  for 
usury. 

Sir  George  Rose:  —  It  must  not  be  conceived  that 
our  decision  rests  on  the  ground,  that  this,  being  a  trans- 
action between  a  banker  and  customer,  allows  of  greater 
latitude  than  between  any  other  persons.  I  agree  with 
the  commissioner,  that,  <*  looking  at  the  circumstances 
of  the  case,  and  considering  the  severe  penal  conse- 
quences attached  to  the  legal  crime  of  usury,  I  never 
could,  as  a  judge,  advise  a  jury  to  find  this  usury;  and 
if,  being  a  juryman,  I  were  so  advised,  I  do  not  think  I 
could  persuade  myself  to  adopt  that  opinion."  I  am 
therefore  of  opinion  that  Messrs.  Ladbrohe  and  Co.  are 
entitled  to  stand  as  creditors. 


CASES  IN  BANKRUPTCY.  393 

Mr.  Marshall  appeared  for  the  official  assignee,  and        1834. 

consented  to  any  order  the  Court  might  make;  he  asked         

his  costs  of  appearing.     He  had  not  been  served,  but       Pa-^ick. 
the  commissioner  directed  him  to  appear.  ^°  ^**®  matter 

HOLTHOUSE. 

Per  Curiam:  —  Generally  speaking,  the  official  as-  An  official  as- 
signees  are  not  to  appear  to  petitions  of  this  nature.     If,  ^^^  appear- 
in  this  case,  the  commissioner  certify  to  us  that  he  ac-  e^ «  Ueid^  if 

^  the  oomxnis- 

tually  directed  the  official  assignee  to  appear,  he  may  sioner  actually 
have  his  costs  out  of  the  estate,  but  not  if  the  commis-  .1"^^^  he™ 
sioner  merely  mve  leave  or  permission.  ""«*"*  take  his 

•^  o  ^  costs  out  of  the 

estate ;  tecus,  if 

Petition  dismissed.     Costs  of  all  parties  out  of  the  <>?'y  ^^^^  '^«'« 

*  given. 

estate. 

This  day,  at  the  sitting  of  the  Court,  Sir  George  Hose    April  19. 
referred  to  the  case  of  ex  parte  Walker,  in  the  matter  of 
Petricy  Mont.  Year  Book,  (a) 

{a)  August  1810.      Ex  parte  Petrie^  as  attorney  for  one  Wil^ 

Walkeb.    In  the  matter  Ham  Petrie,  dated  Flax  Mills, 

of  Petrie.  Hounslow,  June  6tb,   1798,  in 

the  words  or  to  the  effect  follow* 

Upon  a  former  petition  a  re-  jng^  ^j^,  «  Gentlemen,— Having  a 

ference  was  ordered  to  the  Mas-  yg^y  considerable  manufacture  at 

tcr,  to  inquire  what  sum  was  due  Hounslow,  in  company  with  Mr. 

and  owing  to  Messrs.  Noel,  Tewn  jy^  p^^^  ^nj  another  gentleman, 

p^,and  Co.,  bankers,  from  the  ^p^n  ^hj^h  above  12,000/.  has 

bankrupts.  already  been  expended,  and  upon 

The    Master's  report  stated,  which  we  may  want  some  ac- 

tbat  he  found  that  on  the  14th  commodation  in  the  course  of 

April  1798  an  account  was  opened  the  present  year,  we  request  to 

by  the  Flax  Mill  Company  with  know  whether  it  will  be  conve- 

the  then  petitioners,  Messrs.  JVb^/,  nient  and  agreeable  to  you  to 

Templar,  and  Co.,  as  bankers;  furnish  us  with  what  we  may 

and  that  on  the  6th  of  June  then  want  on  the  following  conditions, 

following  they  received  a  letter,  viz.  that  you  shall  never  be  at 

signed  by  John  Peirie  and  by  one  any  time  in  advance  for  us  above 

Peter  Douglas,  and  also  by  John  3,000/.,  and  that,  as  long  as  you 
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1834.  Now  the  present  case  comes  so  very  near  to  ex  parte 

_  Walker^  that,  if  the  commissioner  had  found  the  ddK 

Ex  parte 

Patrick,      usurious,  I,  for  one,  would  not  have  reversed  his  ded- 
Id  the  ^matter  gj^j^^  jj^.^  being  the  other  way,  I,  in  like  manner,  let 

HoLTHousE.  it  stand.  It  is  an  exceedingly  nice  question,  and  the 
transaction  borders  on  the  very  verge  of  usury.  Bat 
this  Court  have  decided  on  the  evidence,  and  on  the 
fact  that  the  contract  was  not  usurious. 

are  in  advance  for  us  at  all,  we  buildings,  &c.  since  the  purchase 
will  keep  a  balance  of  500^.  at  of  the  lease." 
least ;  as  the  money  is  received  The  Master  then  found,  that 
for  goods  sold,  it  will  be  paid  the  claim  of  Messrs.  AW/ and  Co. 
into  your  hands.    But  it  is  pos-  was  for  547/.  ISt.  Ad.  arising  out 
sible,  though  not  certain,  that  in  of  this  agreement ;  and  he  was 
the  course  of  the  year  1798  we  of  opinion  that  the  said  sum  of 
may  want  3,000/.  more  than  the  547/.  16«.  Ad,  was  not  really  doe 
amount  of  the  sales,  for  addi-  and  owing  to  Messrs.  Nod  and 
tional  works,  &c.,  you  will  there-  Co.,  that  sum  fodng  the  balance 
fore  have  to  discount  our  note  of  an  account  current,  of  which 
of  acceptance  for  3,000/.,  to  be  the  sum  of  3,500/.  was  adTanced 
drawn  for  as  wanted,  and  to  be  under  a  contract,  usurious  and 
received  as  occasions   may  re*  void  by  law. 
quire.  The  discount  account  will  This  was  a  petition  to  expunge 
therefore  amount  to  3,500/.,  of  the  debt,  and  there  was  a  cross 
which  500/.  at  least  shall  always  petition  in  the  nature  of  excep- 
remain  with  you,  so  that  the  real  tions  to  the  Master's  report, 
risk  or  advance  will  never  exceed  The  Lord  Chancellor  said,  that 
3,000/.  It  shall  be  at  your  option  whatever  might  be  the  custom  of 
to  put  a  stop  to  this  accommoda-  bankers  when  no  agreement  was 
tion  at  the  end  of  eight  months,  made,  here  was  an  express  agree- 
or  three  renewals,  on  giving  a  ment  which  was  thefoundatbo 
proper  notice  to  that  efiect.    As  of  their  dealings;  this  agreement 
an  additional  security  for  you,  we  is  usurious ;   the  debt  must  be 
will  deposit  in  your  hands,  to  re«  expunged,  and  the  Master's  re- 
main as  long  as  you  are  in  ad-  port  confirmed, 
vance,  the  lease  of  the  premises,  Mr.  BichardSy  Mr.  Hari,  and. 
and  the  policy  of  insurance  made  Mr.  Daniel  for  the  assignees, 
upon  them;  observing  that  we  Sir  S,  RomiUy  and  Mr.  Wag' 
have  laid  out  above  3,000/.  in  ^eld  for  Messrs.  Noei  and  Co. 
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The  Chief  Judge  : — I  wish  to  be  understood,  that  if        18S4. 
tlie  keeping  a  balance  of  1>000/.  had  fonned  part  of  the 
contract  for  lending  the  4^000/.  that  it  would  have  been       Patrick. 
usurious.    But  my  opinion  was  and  is,  that  it  was  a  term  '"  ^^^  matter 
of  arrangement  as  to  the  banking  account  subsequently    Holthouse. 
introduced  and  for  the  convenience  of  the  parties. 

Per  Curiam :  —  It  was  a  mere  question  of  fact,  to  be 
collected  from  the  evidence;  on  this  the  judgment  of 
the  Court  is  founded. 


Ex  parte  HOOPER.  —  In  the  matter  of  WEST.  C.  of  R. 

April  19, 

1  HIS  was  a  petition  to  prove.  1834. 

In  1799  the  bankrupt  executed  a  bond  for  1,100/.  to  abie,'giverby^ 
certain  trustees,  reciting  that  he  was  to  receive  550/.  as  *^®  bankrupt  in 

'  *^  ^  oonnderatioQ  of 

his  wife's  fortune,  and  had  agreed  to  give  the  bond  in  bis  wife's  for- 
consideration  thereof,  and  in  order  to  make  a  provision  his  heirs,  &c, 
for  her  and  the  children  of  the  marriage.     The  con-  T'"'^'  ^^'^ 

^  three  months 

dition  of  the  bond  was,  *'  that  if  the  said  bankrupt,  his  ^om  the  mar- 
heirs,  executors,  or  administrators,  did  and  should,  after  living  notice 
the  expiration  of  three  months  from  the  celebration  of  ^^^y  ^ 
the  said  intended  marriage,  on  receiving  notice  frotn  i,ooo^.,  tobc 

held  on  the 

them  the  said  trustees  for  that  purpose,  well  and  truly  trusts  of  the 

.  u.  *  III 

pay  or  cause  to  be  paid  unto  them  the  said  trustees,  &c.,  ^™^o^h^ 
the  full  sum  of  1,100/.  upon  the  trusts  herein-after  men-  "?  not»«e  ^^, 

given  before  the 

tioned.  [Here  were  inserted  trusts  of  the  interest  in  bankruptcy. 
favour  of  the  bankrupt  for  life,  and  after  his  death  of 
his  wife  for  life,  and  then  for  the  children,  &c.]  But  in 
case  the  said  bankrupt  should  happen  to  depart  this  life 
before  the  said  sum  of  1,100/.  shall  be  paid  to  the  said 
trustees,  then  if  the  heirs,  executors,  or  administrators 
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1834.        of  the  said  bankrupt  do  and  shall,  within  three  months 

.   next  after  his  decease,  pay  or  cause  to  be  paid  to  the 

Ho^EB.       ^^  trustees,  &c.  the  said  sum  of  1,100^  to,  for,  and 

In  the  matter  u^pon  the  trusts,  interests,  and  purposes  herein-before 

West.        mentioned,  expressed,  and  declared  of  and  concerning 

the   same,    then    the   above-written    obligation   to  be 

void,"  &c. 

The  marriage  took  place,  and  the  550/.  was  paid  to 
the  bankrupt.  In  1831  a  conunission  issued  against 
him. 

In  1831  the  petitioners,  the  trustees,  tendered  their 
proof  for  1,100/.,  which  was  rejected  by  the  commis- 
sioners, on  the  ground  that  notice  had  not  been  given 
to  the  bankrupt. 

In  1832  the  bankrupt  died. 

This  was  an  appeal  from  the  decision  of  the  com- 
missioners. 

Mr.  SwansUm  and  Mr.  Stiniofif  for  the  petition, 
stated,  that  the  objection  made  to  the  proof  was,  that 
the  debt  was  contingent  on  the  notice  being  given,  and 
that  no  notice  had  been  given ;  and  having  cited  ex  parte 
Fairliej  Mont,  11,  ex  parte  Lancaster  Canal  Company, 
Mora.  27,  ex  parte  TindaU,  8  Bing,  402,  and  ex  parte 
Grundy,  Mont.  ^  Mac.  293,  were  stopped  by  the 
Court. 

Mr.  Tw%88  and  Mr.  Montagu  for  the  assignees :  — 
The  sum  in  question  was  not  proveable  until  after 
notice,  and  notice  was  not  given  till  after  the  bank- 
ruptcy. The  words  of  the  bond  are,  ^^  that  if  the  said 
West,  his  heirs,  executors,  and  administrators,  did  and 
should,  after  the  expiration  of  three  months  from  the 
marriage,  on  receiving  notice  from  tlie  trustees  for  that 
purpose,  well  and  truly  pay,"  &c. 
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There  are  two  modes  of  considering  this  question:        1834. 
1st,  without  relation  to  section  66  of  6  Geo.  4,  c.  16,         ' 
the  clause  relating  to  contingent  debts;   and,  2d,  by       Ho^br. 
considering  the  operation  of  that  clause.  ^^  ^^^  matter 

1st.  Without  relation  to  section  56.  Wen. 

The  cases  are  uniform  in  deciding  that,  when  a  debt 
is  not  payable  until  notice  has  been  given,  and  the 
bankruptcy  occurs  without  notice  having  been  given, 
either  directly  or  by  implication,  the  debt  is  not 
proveable. 

In  Uttersm  v.  Feman,  1792,  4  T.  R.  570,  A.  lent 
stock  to  B.J  to  be  replaced  as  stock,  without  naming 
any  particular  day,  and  B,  became  a  bankrupt  before 
any  request  by  A.  to  replace  the  stock,  it  was  held  that 
A.  could  not  prove  under  JS.'s  commission.  Lord  Kenyan 
saying,  <<  Here  the  stock  was  to  be  replaced  at  the 
request  of  the  plaintiff  who  lent  the  stock,  and  no  such 
requisition  having  been  made  previous  to  the  bank- 
ruptcy, no  certain  debt  arose,  but  it  rested  altogether  in 
damages  to  be  ascertained  by  a  jury." 

The  case  of  ex  parte  Mesre,  1803,  8  Fee.  335,  very 
closely  resembles  the  present  By  articles  made  pre- 
vious to  marriage,  in  consideration  of  the  wife's  fortune, 
and  for  making  a  provision  for  the  wife  if  she  should 
survive,  and  for  the  issue,  the  intended  husband  cove- 
nanted that  he  and  his  heirs  would,  within  seven  years 
after  the  marriage,  or  when  requested,  convey  and  assure 
to  the  trustees,  &c.  lands  of  the  yearly  value  of  80/.,  to 
the  use  of  the  intended  husband  for  life,  and  after  his 
death  for  his  wife  for  life,  and  then  for  the  children  in 
strict  settlement.  The  marriage  took  place,  but  no 
estates  were  purchased,  nor  was  any  request  made.  The 
vrife  died,  leaving  several  children,  and  the  husband 
afterwards  became  bankrupt,  whereon  the  trustees  and 
children  petitioned  to  b^  allowed  to  prove  for  such  sum 
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1834.        as  would  purchase  lauds  worth  SOL  per  annum.     Lord 

Eldon  said,  there  was  no  doubt  that,  under  an  agree- 

Hoop£K.      ment  to  replace  stock  on  demand,  if  the  demand  be 
In  the  matter  jj^Q/Ae  before  the  bankruptcy,  the  price  of  the  stock  may 
WssT.        be  proved ;  his  Lordship  refused  to  make  any  order,  and 
the  petition  was  dismissed. 

In  NichoOs  v.  Bramleyj  1821,  2  Brod  ^  Bing.  464, 
a  warrant  of  attorney  was  given,  the  defeazance  of  which 
was  as  follows :  ^<  The  within  warrant  of  attorney  is 
given  by  the  within-named  W.  BronUeyy  to  secure  the 
payment  of  the  sum  of  1,000/.  on  demand ;  and  in  case 
default  shall  be  made,  then  judgment  may  be  entered 
up  hereon,  and  execution  issue  for  the  said  sum  of 
1,000^,  or  so  much  thereof  as  shall  be  then  due,  to- 
gether  with  all  costs,"  &c.  The  plaintiff's  attorney 
waited  on  the  defendant  to  induce  him  to  setde  matters 
amicably,  which  attempt  having  failed,  he  issued  execu- 
tion the  next  day.  Onshw,  Serjeant,  having  obtained 
a  rule  to  set  aside  this  judgment,  Vtntghan,  Serjeant, 
shewed  cause  against  the  rule,  and  argued,  that  the 
expression,  *<  payment  on  demand,"  was  only  formal,  as 
in  a  bond,  and  that  the  process  of  law  was  of  itself  a 
sufficient  demand.  At  all  events,,  the  attempt  to  settle 
amicably  amounted  to  an  actual  demand.  But  the 
Court  thought  it  appeared,  from  the  stipulation,  that 
execution  should  not  issue  till  default  had  been  made ; 
that  an  actual  demand  was  intended  by  the  parties,  and 
that  no  demand  was  shewn  to  have  been  made,  and  the 
judgment  was  set  aside. 

Where  interest  has  been  paid  before  the  bankruptcy, 
tlie  Court  has  always  considered  that  equivalent  to  a 
demand,  so  as  to  make  the  debt  proveable.  Thus  in 
ex  parte  Spurling^  1794,  Coohe^  159,  a  bond  was  given 
for  a  sum  payable  on  demand,  and  interest  was  paid 
thereon,  but  no  demand  of  payment  ever  made ;   but 
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the  debt  was  held  proveable.     In  ex  parte  Elgar,  2  GL        1834. 
SfJ.  If  money  was  lent  on  the  following  note :  "  I  pro-        — — 
mise  to  pay  Mr.  E.,  or  order,  after  three  months  notice,       Hoom. 
150/.,  together  with  interest  due   thereon  at  6/.  per  I"  ^^^  matter 
cent.^"     After  payment  of  two  years  interest^  but  before        West. 
any  notice  given,  the  maker  of  the  note  became  bank« 
rupt.     Lord  Eldon  ordered  the  debt  to  be  proved, 
saying,  that  he  had  conversed  with  the  Judges  on  the 
subject^  and  that,  in  concurrence  with  them,  he  thought 
the  payment  of  interest  was  to  be  considered  as  evidence 
that  the  parties  had  dealt  with  the  notes  as  an  immediate 
debt 

£x  parte  Downman,  1826,  2  GL  8f  J.  85  and  241, 
was  a  petition  to  prove  on  the  following  note :  — 

«  ^400. 
^'  Borrowed  and  received  of  S.  2).,  August  20,  1816, 
4/OOL,  which  I  promise  to  repay,  with  five  per  cent, 
interest  for   the  sum.     It  is  agreed  that  six  months 
notice  shall  be  previously  given." 

After  payment  of  interest  the  maker  of  the  note  be- 
came bankrupt.  The  Vice-Chancellor  thought  the 
debt  not  proveable,  but  the  Chancellor  (Lord  Lynd- 
hurst)  reversed  that  judgment,  saying,  <<  By  the  pay- 
ment of  interest  this  is  clearly  debiium  in  pnBsenH  sol- 
pendum  in  Juhiro.  This  was  the  opinion  of  Lord  Eldan 
in  ex  parte  Elgaar  (a),  and  by  that  case  I  feel  myself 
bound ;  and  the  case  before  the  Court  seems  the  same  in 
principle.  At  the  time  the  Vice-Chancellor  gave  judg- 
ment in  the  present  case,  as  reported,  neither  Clayton 
V.  GasUng  {b)  nor  ex  parte  Elgar  (a)  had  been  decided, 
or  I  have  no  doubt  those  decisions,  especially  the  latter, 
would  have  influenced  his  Honor's  decision,  since  it  was 
the  result,  not  only  of  Lord  Eldon's  own  judgment,  but 

(a)  nGLSfJ.l.  (6)5  Bam.  i  Cres.  560. 
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183i.        of  a  conference  between  his  Lordship  and  the  Judges  in 

the  courts  of  law." — And  even  if  no  notice  be  given,  or 

IloopBR.       interest  paid,  the  debt  will  be  proveable  on  a  promissory 
•  In  the  matter  ,^Qjg^  jf  ^^^  note  contain  the  words  "  value  received, 
West.        with  lawful  interest/'  as  the  legal  operation  of  such  note 
is  to  make  it  a  debt  with  interest  to  be  computed,  not 
from  the  time  of  the  notice  given,  but  from  the  date  of 
the  note.     This  is  settled  in  Clayton  v.  Gosling,  1826, 
5  Bam.  Sf  Cres.  360,  in  which  case  a  note  was  given  in 
following  terms :    <^  On  having  twelve  monUis  notice, 
we  jointly  and  severally  promise  to  pay  Mr.  J.  C,  or 
order,  200/.  for  value  received,  with  lawful  interest." 
No  notice  was  given,  nor  did  any  interest  appear  to 
have  been  paid,  but  the  debt  was  held  to  be  proveable, 
as  the  words  "  value  received  "  imported  value  received 
from  the  payee,  and  therefore  constituted   an    inmie- 
diate  debt ;  and  Lord  Tenterden  said,  <<  As  the  note  is 
payable  with  interest,  the  case  is  free  from  the  difficulties 
which  might  occur  as  to  the  rebate  had  the  note  been 
payable  without  interest ;"  and  Bayleyj  J.,  said,  had  the 
interest  been  payable  from  the  notice  it  might  have  been 
different,  but  the  interest  was  payable  from  the  date  of 
the  note,  and  the  case  was  therefore  without  difficulty. 

In  ex  parte  Fairlie,  Mont.  17,  the  decision  was  that 
the  debt  was  not  proveable,  it  being  intended  by  the 
parties  that  an  actual  demand  should  be  made.  Admit- 
ting, therefore,  for  the  sake  of  argument,  that  although  a 
debt  on  a  note  payable  on  demand  is  proveable  although 
no  demand  be  made  —  Rumball  v.  Ball^  10  Mod.  SS,  ex 
parte  Beau/oy,  Cooke^  170, — yet  whei'e  it  is  from  a  surety 
or  party  who  stipulates  for  notice,  then  notice  must  be 
given  to  make  the  debt  proveable ;  and  in  the  present 
case  the  parties  did  so  stipulate,  as  in  ex  parte  Mare^ 
8  Fes.  335. 

In  commenting  on  ex  parte  Lancaster  Canal  Com* 
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pantff  Mont.  34,  upon  the  stipulation  as  to  interest,  the         1834. 

counsel  say,  "  it  must  be  remembered  that  in  these  cases         

the  securities  expressly  provided  for   the   payment  of      Hooper! 
principal  and  interest,  and  that  interest  was  actually  ^^  ^^^  matter 
paid*     There  was  an  irresistible  presumption,  therefore.        West. 
that  notice  had  been  given."    But,  in  the  case  before  the 
Court,  notice  was  not  given,  and  there  was  no  stipulation 
in  the  bond  that  interest  should  be  paid. 

2dly,  As  to  the  contingent  clause^  6  G.  4,  c.  16,  s.  56. 

The  present  case  is  not  a  debt  on  a  contingency 
within  the  intention  of  the  legislature.  This  was  inci- 
dentally mentioned  in  argument,  and  confirmed  by  the 
decision  being  on  a  different  ground,  in  Clayton  v.  Gos^ 
Ung^  5  Bam.  Sf  Ores.  361,  where  the  counsel  said,  <<  It 
was  not  a  debt  upon  contingency  within  the  meaning 
of  the  cases  cited.  In  them,  either  the  amount  of  the 
debt  was  not  ascertained,  or  the  time  of  payment  was 
uncertain^  and  did  not  depend  on  the  will  of  the  credi- 
tor. Here  the  amount  to  be  paid  was  ascertained,  and 
the  creditor  by  giving  notice  might  at  any  time  fix  the 
day  of  payment."  Had  not  the  Court  imagined  this 
reasoning  to  be  correct,  the  decision  would  not  have 
been  on  another  point  attended  with  considerable  nicety 
and  difficulty;  but  if  any  doubt  be  entertained  with 
respect  to  this  inference,  the  principle  of  the  clause  is 
dear. 

The  legislature  interposed  to  protect  creditors  whose 
right  to  payment  depended  on  a  contingency  arising  out 
of  the  acts  of  others,  or  on  circumstances  over  which  the 
creditors  had  no  control;  not  to  a  case  like  this,  where 
the  contingency  depended  on  the  act  of  the  party  him- 
selfl  The  legislature  could  not  have  intended  to  inter- 
pose to  encourage  the  dormant. 

■ 

Mr.  Swanstan,  in  reply,  was  stopped  by  the  Court. 
Vol.  L  J)  d 
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18S4.  The  Chief  Judge  :  — 

If  Clayton  v.  Gosling  (a)  had  never  been  decided,  and 

HoopEE.       the  6  Geo.  4,  c.  16,  s.  56,  had  never  been  passed,  then 
In  the^  matter  ^he  authority  of  Lord  Eldon  in  ex  parU  Elgar  (*) 

West.  would  have  had  the  greatest  weight  with  me,  though 
even  there,  that  it  would  not  be  proveable,  is  merely  a 
doubt  thrown  out,  not  the  decision  itself;  but  the  later 
case  of  Clayton  v.  Gosling  is  conclusive  in  favour  of  the 
petitioner.  In  that  case  the  Court  concluded,  as  of 
course,  that  the  debt  being  payable  on  demand,  the 
time  certainly  would  arrive,  as  the  demand  certainly 
would  be  made,  that  reasoning  is  conclusive  in  the  case 
before  the  Court.  What  commissioner  would  feel  any 
difficulty  in  putting  a  value  on  a  debt  in  a  sum  certain 
payable  the  moment  a  demand  is  made  ?  The  decision 
in  that  case  had  reference  to  a  date  anterior  to  the 
passing  of  the  statute  6  Geo.  4,  c.  16.  The  56th  section 
of  that  statute  removes  the  foundation  of  the  doubt 
expressed  by  Lord  Eldon  in  ex  parte  Elgar.  {b) 
The  prayer  of  this  petition  must  be  granted. 

Sir  John  Cross:  —  The  question  is,  whether  there 
were  a  debt  existing  before  the  bankruptcy  ?  The  con- 
dition of  the  bond  recites,  diat  in  consideration  of  550/. 
the  wife's  fortune,  the  husband  has  agreed  to  pay  1,100/. 
whenever  a  demand  is  made ;  consequently  the  time  of 
payment  alone  is  postponed.  This  debt  is  proveable 
under  section  51,  being  a  debt  contracted  for  valuable 
consideration,  though  not  payable  at  the  time  of  the 
bankruptcy.  But  if  any  doubt  exist  as  to  its  being 
proveable  under  section  51,  then  it  clearly  would  be 
proveable  under  section  56.  But  it  appears  to  me, 
beyond  all  doubt,  that  the  bankrupt  contracted  a  debt 
the  moment  he  signed  the  bond. 

(a)  5  Bam.  ^  Cres,  560,  {d)  »  <?/.  ^  7.  1. 
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Sir  George  Bote  concurred.  1634. 

Mr.  Swanston  asked  that  the  petitioner   might  be       HooPBRr 

allowed  his  costs  out  the  estate.  ^"  ^^®  matter 

of 


West. 


Mr.  Montagu  .*— The  invariable  practice  has  hitherto 
been  never  to  allow  costs  to  a  petitioner  succeeding 
against  the  decision  of  the  commissioners  when  they 
have  properly  exercised  their  jurisdiction ;  a  rule  which 
was  followed  in  ex  parte  MiUington^  ante^  page  1 14. 
The  assignees  were  bound  to  support  the  judgment  of 
the  commissioners. 

The  Chief  Judge  :  —  The  assignees,  who  repre- 
sent the  estate,  improperly  resisted  this  proof,  and  we 
order  the  estate  to  bear  the  costs.  In  ex  parte  Mil" 
Kngton  we  thought  the  debt  doubtful ;  here  we  do 
not.  This  is  a  proof  which  ought  not  to  have  been 
resisted ;  and  the  assignees  having  forced  the  peti- 
tioner to  come  here,  makes  this  case  proper  to  be 
brought  within  the  exception  to  the  general  rule; 
which  general  rule  is  that  a  party  succeeding  against 
the  decision  of  the  commissioners  must  bear  his  own 
costs ;  a  rule  which  unquestionably  existSi  and  which  1 
think  a  good  rule. 

Sir  John  Cross :  —  Ex  parte  MiUington  was  a  case 
decided  under  very  peculiar  circumstances,  and  ought 
not  to  be  considered  as  breaking  in  on  the  general  rule, 
or  as  being  obligatory  on  the  Court  on  future  occasions. 
I  think  it  injurious  to  justice  to  report  such  cases  as 
ex  parte  MiUington^  in  which  the  circumstances  were 
very  peculiar.  When  reported  it  will  have  a  marginal 
note,  laying  down  a  general  rule,  which  will  be  cited  as 
proper  to  guide  the  Court  in  future,  and  thus  tend  to 
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1834.       deprive  the  Court  of  its  discretion  as  to  oostSj  which  b 
,  expressly  given  by  the  statute,  (a) 

Hx  pnrte 
Hooper. 

In  thc^  matter  gj^  George  ifcwc.  — No  doubt  the  general  rule  of 
West.  courts  of  equity  is,  that  the  unsuccessful  party  must  pay 
the  costs ;  but  this  rule  is  frequently  relaxed  when  there 
exists  some  fund  out  of  which  the  costs  may  be  paid. 
In  bankruptcy  cases  the  estate  is  that  fund,  and  enables 
the  successful  party  to  have  his  costs  thereout,  though  he 
succeed  against  the  decbion  of  the  commissioners.  The 
general  ride  in  bankruptcy  is,  that  the  party  succeeding 
against  the  decision  of  the  commissioner  must  pay  his 
own  costs.  That  rule  has  lately  been  relaxed  in  certain 
peculiar  cases;  but  the  general  rule  will  always  be 
adhered  to,  unless  the  Court  thinks  the  petiUoner  ought 
not  to  have  been  resisted. 

Per  Curiam :  —  The  costs  of  all  parties  may  be  taken 
out  of  the  estate. 

Ordered  as  prayed.     Costs  of  all  parties  out  of  the 
estate. 


(a)  That  all  costs  of  suit  be-  loin  ?    Similitery  ri  incertam  to- 

tween  party  and  party  in  the  cem  det  lex,  quia  se  parabit  ad 

said  Court  of  Review  shall  be  parendum?     Ut  moneat  igitur 

in  the  discretion  of  the  Court,  oportet,  priusquam  feriat.  Etiam 

1  &  3  W.  4,  c.  56f  s.  5.  illud  recte  positum  est,  optimam 

Q.  1.  Were  not  such  costs  al-  ette  legem,  quae  minimum  reHuqmt 

ways  in  the  discretion  of  the  ardt^'o  jtM^tcw .- id  quod  certitudo 

Court?  ejus  pnestat. — Baconis  De  Aug. 

Q.  8.  If  so,  of  what  use  is  this  Scien.  lib.  8.  aphoris.  8. 
clause?  Etemm  optima   est   lex,  qua 

Legis  tantum  interest  ut  certa  minimum  relinquit  arUtriojuAcu; 

sit,  ut  absque  hoc,  nee  justa  esse  optimus  judex,  qui  mimmumribi, — 

possit.    Si  cnim  incerta  vocem  lb.  Id.  aphoris.  8. 
det  tuba  quis  se  parabit  ad  bel- 
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Ex  parte  LUCAS.  —  In  the  matter  of  OLDHAM.  C.  of  R. 

-m/r  April  22, 

Mr.  SWANSTON  and  Mr.  Siinion  moved  to  amend  1834. 

the  minutes  of  the  order  in  this  matter  by  striking  out  All  affidavits 

the  words  "  and  the  several  affidavits  which  were  read ;"  dered  as  read," 

the  case  having  been  argued  as  on  a  demurrer  (a),  and  onj^q"«*ion 

no  affidavits  being  in  fact  read. 

Per  Ctariam :  —  The  order  is  drawn  in  the  usual 
form :  all  affidavits  filed  are  considered  as  read. 


Ex  parte  WYATT.  —  In  the  matter  of  WYATT.  C.  of  R. 

^  April  22, 

1  HIS  was  a  petition  to  supersede  and  annul  the  fiat.  1834. 

The  petition  stated  that  Wyatt  was  not  a  trader.  A  petition  to 

_^_.                                                                                      suDcuBede  bv  a 

That  the  petitioner  was  a  creditor  of  Wyatt  to  the  creditor,  pre- 

amount  of  2,000/.  and  upwards,  for  money  lent,  &c.  If^^*  ii^- 

That  the  fiat  was  issued  for  the  purpose  of  defeating  >'up^  has  ob- 

tained  his  certi- 

the  rights  of  the  petitioning  creditor,  in  obtaining  pay-  ficate,  cannot  be 

ment  of  the  said  debt.  ^d.7'~ 


accounted  for. 


Mr.  Arnold  for  the  assignees. 

Mr.  Stvanston  and  Mr.  Wright  for  the  petitioning 
creditor. 

Mr.  Montagtij  for  the  bankrupt :  — 

There  are  two  preliminary  objections. 

1st*  The  petitioner  is  not  a  creditor ;  he  has  stated 
himself  to  be  a  creditor,  which  the  bankrupt  has  denied ; 
and  the  petitioner  has  not  auswered  the  bankrupt's  affi- 

(a)  See  antcj  page  9J. 
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1834. 

Ex  parte 

Wyatt. 

In  the  matter 

of 

Wyatt. 


davit;  and  the  bankrupt's  examination  taken  before  the 
commissioners  shows  that  the  petitioner  is  not  a  cre- 
ditor. 

It  is  the  constant  practice  to  dispose  of  this  prelimi- 
nary objection  before  the  petition  is  heard,  not  only  to 
save  the  time  of  the  Court,  but  to  prevent  the  injustice 
of  harassing  the  bankrupt,  who  has  seldom  means  to  de- 
fend himself,  by  a  party  who  may  have  no  right  to  insti- 
tute proceedings  against  him.  In  ex  parte  FawleSf  Buck 
98,  a  petition  was  presented  to  supersede ;  the  prelimi- 
nary objection  was  taken  that  the  petitioner  had  not 
proved  himself  to  be  a  creditor,  for  though  he  had  so 
sworn  in  his  affidavit,  yet  that  was  contradicted  by  the 
examination  of  the  bankrupt  before  the  commisrioners ; 
the  Vice  Chancellor  permitted  the  examination  to  be 
read,  and  it  being  found  to  contradict  the  affidavit  of 
the  petitioner,  an  inquiry  was  directed,  whether  the 
petitioner  were  or  not  a  creditor;  and,  in  ex  parte 
Hudson^  2  Russ.  456,  a  petition  to  supersede  was  pre- 
sented, and  the  debt  of  the  petitioner  was  impeached  on 
the  ground  of  being  usurious,  and  the  Court  held, 
the  validity  of  his  debt  must  be  established  before  the 
Court  proceeded  to  inquire  into  the  validity  of  the  com- 
mission on  his  application. 


The  objection 
that  the  peti- 
tioner is  not  A 
creditor  is  not 
strictly  preli- 
mi  nary. 


Per  Curiam :  — 

The  present  objection  may  occasionally  have  been 
treated  as  preliminary,  as  a  matter  of  convenience,  and 
to  save  time ;  and  where  it  was  obvious  the  party  was 
not  a  creditor ;  but  it  is  not  strictly  preliminary  to  the 
hearing  the  petition. 

If  it  appears  to  the  Court,  under  all  the  circumstances 
stated  in  the  affidavit,  that  the  petitioner  is  a  creditor,  it 
will  be  sufficient.  If  the  petitioner  do  not  prove  himself 
a  creditor^  his  petition  will  be  dismibsed  with  costs. 
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Mr.  Moniagu:  —  The  Reoond  preliminary  objection        1834. 

is  that  the  bankrupt  has  obtained  his  certificate  upwards         

of  twelve  months,  and  as  the  petitioner  does  not  charge       Wyait. 
him  with  any  fraud,  the  certificate  is  a  bar ;  ex  parte  ^"  '^®  matter 
Crowder^  2  Bose^  324.  Wtatt. 

Mr.  Twiss  and  Mr.  E.  ChiUy,  for  the  petitioner,  in- 
sisted that  there  was  in  fact  a  charge  of  fraud ;  the  peti- 
tion stated  that  the  fiat  was  issued  for  the  purpose  of 
defeating  the  rights  of  the  petitioner  in  obtaining  pay- 
ment of  his  debt ;  and  the  affidavits  in  support  distinctly 
charged  the  bankrupt  with  having  fraudulently  con- 
cocted a  trading  for  the  purpose  of  being  made  a  bank- 
rupt, and  to  obtain  a  discharge  from  his  debts  through 
his  certificate. 

Sir  George  Rose :  —  Do  the  affidavits  explain  why  the 
petitioner  has  sufiered  twelve  months  to  elapse  without 
petitioning  ? 

Mr.  Twiss  admitted  they  did  not. 

Per  Curiam :  — 

If  a  bankrupt  have  concocted  a  firaudulent  bankruptcy  The  certificate 
in  order  to  procure  a  dischai^e  from  his  debts  through  a  ^  fwi^uioit  ^ 


oommitsion  is 


certificate,  then  the  fact  of  his  having  obtained  such  cer- 

^  no  protection 

tificate  would  be  no  objection  to  a  petition  to  supersede  agaiost  a  peti- 
presented  by  a  creditor,  (a)     But  the  only  statement  in  ,ede.    ""^^^ 
this  petition  implying  fraud  is,  that  **  the  fiat  was  issued 
for  the  purpose  of  defeating  the  rights  of  the  petitioner 
in  obtaining  payment  of  the  said  debt."     Now,  even 
suppose  the  petition  had  directly  and  clearly  charged 


(a)  See  «r  parte  GiUman,  8  Cox,  1 93 ;  ex  parte  Pooie^  8  Cox,  2S0 ; 
ex  parte  MmUe^  14  Ves.  602. 
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1 834.        a  ^^  fraud/'  (a)  yet  who  would  have  been  charged  with 

fraud  ?    \VTiy,  the  petitioning  creditor,  not  the  bank- 

Wyatt.       rupt.    And  where  is  the  fraud  in  such  a  purpose  in  the 
in  the  matter  absence  of  collusion  with  the  bankrupt? 

Wyatt.  But  it  is  said,  that  though  on  the  face  of  the  petition 

there  be  no  direct  charge  of  fraud  against  the  bankrupt, 

The  office  of      yet  that  it  is  established  by  the  affidavits ;  but  the  office 

expldn^le^    ^^  affidavits  is  to  support  the  all^ations  of  the  petition, 

^onsof  thepe-   ^nd  caunot  be  used  to  supply  an  absolute  want  of  alle- 

Ution,  and  can-  . 

not  supply  the    gation.     Nevertheless,  if  this  were  the  only  objection, 

^^^     ^  we  might  probably,  in  our  discretion,  permit  the  petition 

to  stand  over  to  be  amended  by  inserting  an  allegation 

of  fraud  on  the  part  of  the  bankrupt.    But  as  no  reason 

is  given  for  the  petitioner's  delay  in  not  coming  here  till 

twelve  months  after  the  certificate  was  obtained,  this 

petition  must  be 

Dismissed  with  costs. 


C.of  R.  ^^  P^^^^  SOMERVILLE. — In  the  matter  of 

April  22,  LOSCOMBE. 

1834.        ^ 
Quare,  whether  IN  1783  a  commission  issued  agpinst Loscombe ;  he  was 
the  commis-       tenant  in  tail  of  certain  estates,  whicli  he  had  mortijnired 

SI  oners  can  oon>  '  o  o 

vey  an  estoto       before  his  bankruptcy  to  his  partners,  who  were  bankers. 

tail  afVer  the  . 

death  of  the       The  usual  bargain  and  sale  to  the  assignees  was  not  exe- 

^^P'^        cuted  under  this  commission. 

sionera  would  In  1796  the  bankrupt  died. 

executing  a°<M)n^       ^^  1826  a  renewed  commission  issued,  and  in  1827 

veyance,  to  en-    ^j^g  common  barcrain  and  sale  was  made  to  the  assiimees. 

able  the  ques-  °  o 

tion  to  be  tried.       In  1833  the  mortgaged  premises  were  sold  under  the 

usual  order  of  the  commissioners,  and  produced  only 
about  one- fourth  of  the  mortgage  money. 

{ft)  As  it  was  in  ej:  parte  Crvwder^  *2  Rote,  524. 
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The  purchaser  contended  that  the  premises,  being  18S4. 

entmled,  did  not  vest  in  the  assignees  by  the  common  bar-  — -— 

gain  and  sale,  and  insisted  on  a  special  conveyance  from  Sombbvillb. 

the  commissioners,  under  the  65th  section  of  6  Geo*  4j  '°  ^^^  matter 

€•  16.  {a)     The  commissioners  declined  to  execute  such  Lobcomik. 
conveyance.   Their  reasons  are  set  forth  in  the  following 
memorandum,  entered  with  the  proceedings. 

*'  We,  whose  names  are  hereunto  subscribed,  being 
the  major  part  of  the  commissioners,  &c.  being  informed 
by  Messrs.  Clarke  and  Sons,  the  solicitors  to  the  renewed 
commission,  that  they  have  received  from  the  solicitors 
to  the  mortgagees  a  case  laid  before  Mr.  Swanston^  toge- 
ther with  his  opinion,  and  having  heard  the  said  case 
and  opinion  read,  and  having  referred  to  our  memo- 
randum  of  the  fifth  of  September  last,  we  think  that 
whether  we  ought  to  execute  a  conveyance  to  the 
purchasers,  depends  on  the  question  whether  that  con- 
veyance, if  executed,  would  bar  the  issue  in  tail,  and 
we  think  it  would  not,  for  the  following  reasons.  First, 
the  6th  George  the  4th,  chapter  16,  section  65,  enacts: 
^  That  the  commissioners,  by  deed  indented  and  enrolled, 
shall  make  sale  for  the  benefit  of  the  creditors  of  any 
lands,  &c.  whereof  the  bankrupt  is  seised,  of  any  estate 
tail  in  possession,  reversion,  or  remainder,  and  whereof 

{a)   That  the   commiBnoners  such  deed  shall  be  good  against 

sbally  by  deed  indented  and  en-  such  bankrupt  and  the  issue  of 

rolled  as  aforesaid,  make  sale  for  his  body,  and  against  all  persons 

the  benefit  of  the  creditors  as  claiming  under  him  after  he  be- 

aforesaid,   of  any    lands,  tene-  came  bankrupt,  and  against  all 

ments,   and  hereditaments  situ*  persons  whom  the  said  bankrupt, 

ate  either  in  England  or  Ireland,  by  fine,  common  recotvery,  or  any 

whereof  the  bankrupt  is  seised,  other  means,  might  cut  of^  or 

of  any  estate  tail  in  possession,  debar  from  any  remainder,  rever- 

reversion,    or    remainder,    and  sion,  or  other  interest  in  or  out 

whereof  no  reversion  or  remain-  of  any  of  the  said  lands,  tene- 

der  is  in  the  crown,  the  gift  or  ments,  and  hereditaments.  6  G.  4, 

provision  of  the  crown;  and  every  c.  16,  s.  65. 
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1834.        no  reversion  is  in  the  crown ;  and  every  such  deed  shall 

"^--^        be  good  against  the  bankrupt  and  the  issue  of  his  body, 

SoMBEv^E.    A°d  against  all  persons  claiming  under  him  after  be  be- 

In  the  matter  eame  bankrupt,  and  against  all  persons  whom  the  said 

Lo9coMBfi.     bankrupt,  by  fine,  common  recovery,  or  other  means, 

might  cut  ofi^or  debar  from  any  remainder,  reversion,  or 

other  interest,  in  or  out  of  the  said  lands,*  &c.;  and  we 

think  that  this  clause  does  not  extend  to  bar  the  issue  in 

tail,  where  the  conveyance  to  the  purchaser  shall  not 

have  been  executed  until  after  the  death  of  the  bankrupt ; 

the  statute  speaks  of  a  seisin  by  the  bankrupt  at  the  time 

when  a  conveyance  is  executed  to  bar  an  entail,  and  has 

no  retrospective  words,  and  therefore  we  think  it  does 

not  authorize  the  commissioners  to  convey. 

^<  In  the  case  of  Pye  v.  Daubuz^  3  Bro.  C.  C.  595, 
and  also  in  the  case  of  Edwards  and  AppUby^  2  Bro. 
C.  C.  652,  it  does  not  appear  that  the  bankrupt  died 
before  the  bargain  and  sale  was  executed,  and  in  each  of 
these  cases  the  decisions  were,  as  to  the  first,  in  favour  of 
the  trustees,  and,  as  to  the  second,  in  favour  of  the  mort- 
gagees, on  the  ground  that  there  was  a  covenant  for 
further  assurance,  by  which  the  estate  in  each  case  was 
bound ;  but  in  the  present  case^  though  there  is  a  cove- 
nant for  further  assurance,  yet  we  think  it  would  bind 
only  the  bankrupt  and  his  general  heirs^  and  not  the 
issue  in  tail  after  the  death  of  the  bankrupt ;  and  we 
infer  from  the  case  of  Beck  v.  Wekhj  1  Wib.  276, 
that  the  death  of  the  bankrupt  before  the  execution  of  a 
conveyance  to  bar  the  estate  tail,  would,  upon  the  rea- 
soning there  held,  put  an  end  to  the  mortgagee's  title. 
It  may  also  be  observed,  that  the  provisions  of  the  act 
for  abolishing  fines  and  recoveries,  3d  and  4th  William 
4th,  chapter  74  (a)  (not  yet  in  force),  sections  55  to  73, 
confirmatory  of  the  opinion  above  expressed,  inasmuch 


(a)  Sec  Appendix  to  Mont  <^  Blu 
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as  a  disposition  by  the  commissioners  of  the  estate  tail  of        1834. 
the  bankrupt  is,  in  the  case  of  it  being  executed  in  the 
lifetime  of  the  bankrupt,  made  to  operate  as  a  bar  not    Somervtllb. 
only  as  against  the  issue  in  tail,  but  also  against  those  in  *"  ^^^  matter 
remainder  and  reversion ;  whereas,  if  executed  after  the     Loscombe. 
decease  of  the  bankrupt,  its  operation  is  limited  to  the 
issue  in  tail,  by  which  it  appears  that  the  legislature 
contemplated  a   material  distinction  between  the  two 
cases,  not  provided  for  by  any  previous  act  of  parliaments 

"  T.  Smith. 
"  J.  G.  Smith. 
"  Edw.  Daniels.'* 

This  was  the  petition  of  the  surviving  executors  of  the 
mortgagee,  and  prayed  that  the  commissioners  might  be 
directed  to  execute  a  conveyance,  and  that  the  monies 
to  arise  therefrom  might  be  paid  to  the  petitioners* 

Mr.  Swcmstan,  for  the  petition  :  — 

In  this  case  all  parties  are  aware  that  considerable  di& 
ficulties  exist 

The  64th  section  of  6  Geo.  4,  c.  16,  authorizes  the 
commissioners  to  convey  to  the  assignees  all  interest  in 
lands,  tenements,  and  hereditaments  to  which  the  bank- 
rupt is  entitled,  and  of  which  he  might  have  disposed ; 
and  the  26th  section  of  the  same  statute  enacts,  that  **  if 
any  bankrupt  shall  die  after  adjudication,  the  commis* 
sinners  may  proceed  in  the  commission  as  they  might 
have  done  if  he  were  living."  As  the  bankrupt  died 
before  the  6  Geo.  4,  c.  16,  passed,  one  question  is,  whe- 
ther the  26th  section  be  retrospective  ?  The  words  of 
the  words  of  the  act  are,  ^<  shall  die ;"  if  they  had  been, 
<<  shall  die,  or  shall  have  died,''  no  doubt  could  exist. 
But  considering  the  general  intent  which  appears 
throughout  the  6  Geo.  4,  c.  16,  it  may  safely  be  con- 
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1834.        tended  that  sec.  26  would  be  retrospective,  even  if  intro- 
ductive  of  a  totally  new  provision ;  but  it  is  in  substance 

SoMSRviLLB.   a  re-enactment,  in  a  compressed  form,  of  the  17th  sec. 

Id  thc^  matter  ^  ijac.  1,  c.  15,  which  enacted,  "  that  after  any  com- 
LoBcoxBs.  mission  of  bankrupts  hereafter  sued  forth  and  dealt  in 
by  the  commissioners,  the  offender  happen  to  die  before 
the  commissioners  shall  distribute  the  goods,  lands,  and 
debts  of  the  offenders,  or  any  of  them,  by  force  of  the  afore- 
said statute  of  the  thirteenth  year  of  the  reign  of  our  late 
sovereign  lady  Queen  Elizabeth,  and  this  statute  or  either 
of  them,  that  then  nevertheless  the  said  commissioners 
shall  and  may,  in  that  case,  proceed  in  execution,  in  and 
upon  the  said  commission  for  and  concerning  the  ofien- 
der's  goods,  lands,  tenements,  hereditaments,  and  debts, 
in  such  sort  as  they  might  have  done  if  the  party  rf- 
fender  were  living."  The  26th  section  of  6  Geo.  4, 
being  a  re-enactment  of  a  repealed  statute,  it  is  retro- 
spective according  to  the  general  rules  and  principles  of 
construction,  (a)  Where  the  l^slature  intended  that 
the  6  Geo.  4,  c.  16,  should  not  have  a  retrospective 
operation  that  intent  is  expressed,  as  in  sections  57,  96, 
and  98. 

BiUinghurstj  {b)  p.  Ill,  sect.  (44),  speaking  of  what 
the  commissioners  may  convey,  says,  '<It  is  made  by 
Mr.  Siane  a  query  in  his  lecture,  that  if  there  be  two 
joyndy  [seised],  and  the  one  become  bankrupt,  and  die, 
whether  his  part  shall  be  sold  because  the  survivor  is  not 
in  by  him?  But  it  seems  to  me  that  the  bankrupt's 
part  shall  be  sold,  and  that  there  shall  be  no  survivor  in 

(a)  See  the  judgment  of  Chief  ford,  6  J^ttig.  50S.    And  see  S 

Justice  Tindal  in  Rex  v.  Goodurm^  Dwarrit  on  Statutes. 

6  JBing,  584;  Lord  LyndhunC^  {h)  Judge's  Resolutions  on  the 

yi6^&it  ex  parte  Grundy,  Mont.  Statutes  concerning  Bankrupts, 

4  Mac.  293;  Bell  v.  BUton,  4  by  BtUinghurtt, 
Bing,  6X5;  and  Cumntmgv,  WeU^ 
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this  case;  first,  because  the  bankrupt's  moiety  is  bound        1834. 
by  the  statutes  by  his  becoming  a  bankrupt ;  secondly,      ^x  parte 
the  bankrupt  had  power  to  sell  the  same  in  his  lifetime,    Souerville. 
and  might  depart  with  it ;  and  so  within  the  words  of  of 

IS  Eliz.  cap.  7,  the  words  [of  which]  are,  «  Such  use,  Loscombe. 
interest,  right,  or  title  as  such  offender  or  offenders  that 
shall  have  in  the  same,  which  be  or  she  may  lawfully 
depart  withall ;"  thirdly,  by  1  Jac.  chap.  15,  the  com- 
missioners, after  the  bankrupt's  death,  may  proceed 
in  execution  in  and  upon  the  commission  for  and 
concerning  the  offender's  lands,  tenements,  &c.  in 
such  sort  as  if  the  offender  had  been  living,  which 
they  cannot  do  in  the  case  before  if  the  survivorship 
took  place." 

In  Doe  d.  Spencer  v.  Clark,  5  Bam.  8f  Aid.  458,  the 
bankrupt  was  entided  to  a  fee  simple  conditional  at  com- 
mon law  in  certain  copyhold  lands,  and  it  was  held  that 
the  conunissioners  could  pass  his  interest  by  executing 
the  common  bargain  and  sale  to  the  assignees  after  his 
decease,  pursuant  to  1  Jac.  1,  c.  15,  sect.  17;  in  that 
case  a  question  arose,  whether  in  fact  the  interest  of  the 
bankrupt  were  an  estate  tail  or  a  fee  simple  conditional, 
it  was  held  to  be  the  latter;  and  Hclroyd  and  Bayley, 
Justices,  said  it  was  not  necessary  to  determine  in  that 
case  whether  an  estate  tail  could  be  divested  after  the 
death  of  the  bankrupt  by  a  bargain  and  sale  executed  by 
the  commissioners  after  his  death. 

In  Jervis  v.  Tayleure^  3  Bam.  Sf  Aid.  557,  on  a  joint 
commission  against  a  tenant  for  life  and  a  tenant  in  tail 
in  remainder,  it  was  held  that  the  interest  of  both  were 
passed  by  the  common  bargain  and  sale  executed  by  the 
commissioners  to  the  assignees,  so  as  to  vest  the  life 
estate  in  them  and  base  fee  in  remainder. 

Finally,  if  the  Court  should  be  of  opinion  that  the 
case   is   doubtful,  then  the  creditors  should  have  the 
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1834.        benefit  of  that  doubt,  in  pursuance  of  the  lS5th  clause 
of  6  Geo.  4,  c.  16,  which  enacts,  "  That  this  act  shall  be 

Ex  parte 

SoMEEviLLE.  coustTued  beneficially  for  creditors,  and  that  nothing 
In  the  matter  herein  contained  shall  alter  the  present  practice  in  bank- 
LoscoMBE.  ruptcy,  except  where  any  such  alteration  is  expressly 
declared ;  and  that  nothing  herein  contained  shall  ren- 
der invalid  any  commission  of  bankruptcy  now  subsist- 
ing, or  which  shall  be  subsisting  at  the  time  this  act 
shall  take  effect,  or  any  proceedings  which  may  have 
been  had  thereunder,  or  affect  or  lessen  any  right,  daim, 
demand,  or  remedy  which  any  person  now  has  there- 
under, or  upon  or  against  any  bankrupt  against  whom 
any  commission  has  or  shall  have  issued,  except  as  is 
herein  specially  enacted.'^ 

Mr.  Montagu,  for  the  commissioners :  -~ 
Estates  tail,  not  being  within  the  64th  section  of 
6  Geo.  4,  c.  16,  were  not  passed  to  the  assignees  by 
the  common  bargain  and  sale,  and  required  a  special 
provision,  which  is  to  be  found  in  sect.  65  of  the  same 
statute,  which  enacts,  ^*  That  the  commissioners  shall, 
by  deed  indented  and  enrolled  as  aforesaid,  make  sale 
for  the  benefit  of  the  creditors  as  aforesaid,  of  any  lands, 
tenements,  and  hereditaments,  situate  either  in  England 
or  in  Ireland,  whereof  the  bankrupt  is  seised,  of  any  estate 
tail  in  possession,  reversion,  or  remainder,  and  whereof 
no  reversion  or  remainder  is  in  the  crown,  the  gift  or 
provision  of  the  crown ;  and  every  such  deed  shall  be 
good  against  the  said  bankrupt  and  the  issue  of  his 
body,  and  against  all  persons  claiming  under  him  after 
he  became  bankrupt,  and  against  all  persons  whom  the 
said  bankrupt  by  fine,  common  recovery,  or  any  other 
means  might  cut  ofi^  or  debar  froia  any  remainder,  re- 
version, or  other  interest  in  or  out  of  any  of  the  said 
lands,  tenements,  and  hereditaments." 

10 
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This  power  to  commissioners  to  bar  an  estate  tail        1834. 
by  a  conveyance  was  first  introduced  by  21   Jac.  1, 

Ex  fMrtff 

c.  19,    s.   12,    in    the    year    1623,  and    was  thence    Somertillb. 
transferred  to  the  6  Geo.  4,  c.  16,  and  always  has  ^"  the^  flatter 
been  perfectly  separated  from   the  power  to  convey     Loscombe. 
the  other  estates  to  the  assignees,  who  were  not  in- 
troduced till  long  subsequently,   and  the  two  powers 
have  always  been  kept  separate.     Indeed,  the  bargain 
and  sale  under  sect.  64  of  6  Geo.  4,  c.  16,  would  not 
bar  an  entail. 

The  common  bargain  and  sale  to  the  assignees  is  an 
innocent  conveyance,  and  operates  to  pass  actual  legal 
rights,  and  could  only  pass  what  the  bankrupt  could 
have  passed  by  a  bargain  and  sale,  that  is,  an  interest 
during  his  own  life.  The  estate  in  question  was  an  estate 
tail;  the  bankrupt  is  dead,  and  therefore  the  commis- 
sioners do  not  feel  themselves  justified  in  executing  a 
conveyance. 

In  addition  to  these  circumstances,  the  issue  in  tail 
are  not  before  the  Court,  and  no  decision  can  be  made 
to  eiFect  them  in  their  absence. 

The  commissioners  have  but  one  wish,  to  act  so  as 
not  to  injure  any  person,  or  to  impede  any  one  seeking 
to  establish  his  right.  They  wish  the  protection  of  the 
Court.  They  cannot  convey  an  estate  if  they  have  not 
the  title,  and  if  they  have  the  title,  they  are  ready  to 
assign  it,  if  that  ought  to  be  done. 

This  day  the  petition  was  again  called  on.  May  7. 

The  Chief  Judge  : »- 1  am  of  opinion  that  the  bar*  The  common 
gain  and  sale,  executed  by  the  commissioners,  vested  in  to  Mu'gDMs 
the  assignees  all  that  the  commissioners  have  the  power  *"?*** *"u?^** 
to  convey.     In  Edwards  v.  Appleby,  2  Bro.  C.  C.  652,  the  bankrupt 
and  in  Pye  v.  Daubuzj  3  Bro.  C.  C.  595,  there  was  only        ^^"" 
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18S4«      .  the  common  bargain  and  sale  to  the  assignees*     Those 

'        cases  were  decided  by  Lord  Northingixm  and  by  Lord 

SoMKHviLLE.    Thurkw^  neither  of  whom  discovered  any  difficulty  on 

In  the  matter  ^^  account     The  commissioners  can  do  no  harm  by 

LoBcoMBB.     joining  in  the  special  conveyance  to  the  petitioner ;  but 

this  Court  ought  not  to  order  them  to  do  so,  unless  it  is 

satisfied  that  there  is  some  part  of  the  bankrupt's  estate 

which  they  ought,  but  have  refused,  to  convey. 

Sir  John  Cross :  —  The  bargain  and  sale  made  by  the 
commissioners  to  the  assignees  conveys,  in  general 
terms,  all  the  property  of  the  bankrupt,  llie  words 
of  6  Geo.  4,  c.  16,  s.  65,  are,  ^<  That  the  commissioners 
shall,  by  deed  indented  and  enrolled  as  aforesaid,  make 
sale  for  the  benefit  of  the  creditors  as  aforesaid,"  &c. 
As  this  section  does  not  more  particularly  point  out 
what  the  commissioners  are  to  do,  it  may  be  consi- 
dered that  a  bai^ain  and  sale  duly  enrolled  is  a 
<^  making  sale  for  the  benefit  of  the  creditors,''  and 
equivalent  to  a  separate  bargain  and  sale  of  the  premises 
entailed  alone. 

Sir  George  Hose :  —  If  I  were  one  of  the  commis- 
sioners in  this  case,  I  should  feel  no  difficulty  in  exe^ 
cuting  the  conveyance  the  petitioners  ask,  as  it  would 
place  them  in  a  situation  to  try  their  rights  at  law.  At 
the  same  time,  I  am  of  opinion  that  the  bargain  and 
sale  already  executed  has  passed  every  thing,  conse- 
quently that  the  conveyance  now  asked  would  have 
nothing  on  which  to  operate ;  it  might  therefore  become 
a  question,  whether,  ou  the  whole,  the  better  course  to 
pursue  would  not  be  to  vacate  the  existing  baigain  and 
^  sale,  and  execute  a  new  one,  drawn  with  reference  to 
the  existing  circumstances  of  this  case. 
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Per  Cbruim.'  — It  is  unnecessary  to  make  any  order  1834. 

unless  the  oonunissioners  desire  it  for  their  protection,  in  „ 

-  Ex  parte 

which  case  an  order  will  be  made  on  consent.  Someaville. 

The  Court  intimate  to  the  commissioners  that  they  ^^  ^®  matter 

may  execute  the  conveyance  to  the  petitioners.     Costs  Loscombs. 
out  of  the  estate. 


Ex  parte  DAKINS.— In  the  matter  of  HUGHES.         C.  of  R\ 

April  25, 

C\  1834. 

vlN  the  afternoon  of  the  24th  of  April,  Messrs.  JbAn*    ,      ,    * 

*  A*  tendered 

son  and  Weatheratt  received  docket  papers  from  the  docket  papen, 
country,  with  instructions  to  strike  a  docket  against  ^daWtofdebt 
Huahes.  ''^  ■^°™  '^" 

^^  fore  the  solicitor 

Before  six  o'clock,  and  before  the  opening  of  the  to  the  petition* 
office,  WeaiheraU  went  to  the  secretary  of  bankrupt's  theMune*timei?. 
office  to  strike  the  docket,  and  there  met  Back,  the  airent  *«>*^«'^  p*p«" 

'  -  ^  ~o  not  ao  sworn; 

of  another  solicitor,  who  had  also  come  for  the  purpose  ^^  ^^^  l<^ 

-       .,  .  ,     ,  •         rr     »  ^     '^  and  the  lot  feU 

of  Striking  a  docket  against  Hughes.  to  A,,  whose 

The  affidavit  of  the  petitioning  creditor  in  Back's  J^^T^e 
docket  papers  was  sworn  before  the  solicitor  to  the  peti*  Court  refused 
tioning  creditor ;  for  this  reason  WeaiheraU  insisted  that  gi^e  the  fiat  to 
the  secretary  of  bankrupt's  should  receive  his  (Wea"  ^* 
theralPs)  docket  papers,  and  not  require  lots  to  be 
drawn  (a),  which  the  secretary  refused.    Back's  docket 
papers  were  received,  but  not  entered.     It  being  neoes- 

(a)  ^  That  in  case  two  or  more  out  a  commission  fdrthwitb,  that 

persoDs  shall  apply  at  the  same  then  it  shall  be  determined  by 

time  to  strike  a  docket  against  lot  which  person  shall  sue  out 

Che  same  person,  and  both  of  such  commission."  Lord  EUM% 

them  shall  be  prepared  to  sue  order,  April  15,  1815. 

Vol.  L  e  e 
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1834.       sary  that  one  set  of  papers  should  be  entered,  and  to 

^        prevent  any  third  party  stepping  in,    WeatheraU  and 

Dakins.       Bojck  next  day  agreed  to  draw  lots,  without  prejudice; 

In  the^  matter  ^^  j^^  ^^  ^^  Backy  whose  papers  were  thereon  entered. 

Hughes.       There  was  an  erasure  in  the  bond  tendered  by  Wmr 
therall. 

This  was  an  application  by  WeatheraU,  that  his  docket 
papers  might  be  received  at  the  office. 

Mr.  O.  Anderdon  for  WeatheraU:  — 

Tliere  are  two  precedents  direcdy  in  favour  of  this 
application. 

The  first  is  ex  parte  Paynter  (a),  decided  by  Lord 
Eldon.  There  two  sets  of  docket  papers  were  tendered, 
and  lots  drawn ;  the  losing  party  afterwards  discovered 
the  affidavit  of  the  other  side  to  have  been  sworn  before 
the  solicitor  to  the  petitioning  creditor,  which  the  losing 
party's  was  not,  and  Lord  EUon  gave  the  oominission 
to  the  latter. 

The  other  case  was  also  decided  by  Lord  Eldon  two 
years  afterwards,  Anon.  Mont.  136.  There  a  docket  was 
tendered  at  the  office,  on  an  affidavit  sworn  before  the 
solicitor  to  the  petitioning  creditor;  at  the  same  time, 
another  docket  was  tendered  on  an  affidavit  not  so 
sworn,  and  the  latter  docket  was  preferred. 

Mr.  Swanstonj  for  Back,  urged  there  must  have  been 

(a)  Lord  Chancellor,  June  25,  before  the  solicitor  applying  for 

1825.    Ex  parte  Paynter,  in  the  the  commission,  and  went  to  the 

matter  of  WiUoughby,    Two  sets  Court.   Lord  Eldon  gave  the  ap- 

of  docket  papers  tendered,  and  plicant  the  commission,  thoogh 

lots    drawn ;   the    losing    party  the  first  was  sealed.     MS.  Mr. 

afterwards  discovered  the  affida-  Bather, 
vit  of  the  other  side  to  be  sworn 
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some  peculiar  circumstances,  such  as  fraud,  &c.  in  ex        1834. 

parte  Paynter.      In  ex  parte  Elfordy  2  Gl.  8f  J.  65,  an         

application  to  supersede,  because  the  affidavit  was  sworn       Dakins. 
as  this  is,  was  dismissed ;  the  words  of  the  report  are,  ^"  '^®  matter 
<'  The  Lord  Chancellor  decided,  after  consideration,       Hughes. 
that  it  was  not  a  valid  ground  of  objection  to  docket 
papers,  that  the  affidavit  of  debt,  on  striking  the  docket, 
had  been  sworn  before  the  solicitor  suing  out  the  com- 
mission." (a) 

The  Chief  Judge  :  —  No  doubt  ex  parte  Paynter  is 
a  strong  case ;  so  strong  that,  if  I  could  be  sure  it  was 
divested  of  peculiar  circumstances,  it  might  perhaps 
govern  the  present.  The  objection  is  entirely  technical, 
and  as  there  are  some  little  technical  faults  in  the  bond 
of  fVeatherairs  client,  and  as  the  lot  has  given  the  docket 
to  Backy  I  think  the  lot  should  decide  the  question,  and 
that  the  Court  should  not  interfere. 

Sir  John  Cross:  —  In  ex  parte  Elford  Lord  Eldon 
thought  it  entirely  a  question  of  discretion.  There  must 
have  been  some  material  circumstances  in  ex  parte 
Paynter.  There  are  slight  irregularities  on  both  sides, 
and  the  lot  is  a  good  mode  of  decision  in  this  case. 

Sir  George  Rose :  —  The  practice  is  well  settled.  In 
adverse  litigation  an  affidavit  cannot  be  sworn  before 
the  solicitor  to  the  party;  which  rule  does  not  apply 
when  there  is  no  adverse  litigation ;  an  affidavit  to  hold 
to  bail  may  be  sworn  before  the  solicitor  to  the  party. 
Any  slight  matter  might  have  guided  Lord  Eldon^s  dis- 


(a)  The  same  point  was  raised  EUieredge,  December  20,  1825, 
(i.  e.  whether  the  Court  would  and  in  re  WhUtie,  February  23, 
supersede)  in  ex  parte  Ivison,  re     1 826,  with  a  like  result. 

£  E  2 
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1834.       cretion  in  ex  parte  Paynierf  such  as  knowing  one  soliciUtf' 
^  better  than  aQother»  &c. 

£x  parte 
Dakims. 

In  the  matter      Per  Curiam : — Ex  parte  Paynter  defends  the  appli- 

Huoaas.      ^^^^^  ^™  costs. 

Motion  refiised.     No  costs,  {a) 


C.  of  R.     Ex  parte  DEVAS  and  EVANS,  and  WILLIAMS 
April  25         on  behalf  of  himself  and  Lawless^  his  co-assignee. — 
*g^J-  In  the  matter  of  KENTON. 

It  is  not  of         1  HIS  was  a  petition  by  two  creditors  and  one  of  the 

GourM  to  super*         .  .  .    .  -         i    ^  • 

sede  a  second     ossignees  under  a  commission,  praying  that  a  subsequent 

:^i°"un.    fiat  might  be  superseded. 

certificated  Qn  the  26th  of  June  1823  a  commission  issued  against 

bankrupt,  on  , 

the  application    iCsiUloii,  then  trading  at  Stowe,  Gloucestershire,  under 
&c!mi^^r*'  which  the  only  creditor  who  proved  was  Skiers,  for  130/^ 
^'^  which  was  for  a  debt  due  to  himself  and  his  partner. 

Skiers  chose  himself  assignee,  and  paid  himself  in  Ml. 
At  this  time  Devas  and  Evans  were  creditors  for  20(ML, 
but  did  not  prove.  It  also  appeared  by  Keni(m*s  balance 
sheet  that  he  had  other  creditors,  to  the  amount  of 
1,000/^  but  none  of  them  ever  applied  to  prove- 
On  the  26th  of  September  1826  a  commission  issaed 
against  Skiers,  under  which  the  petitioner  WilUams  and 
Lawless  were  chosen  assignees.  Skiers  resided  in  Ame- 
rica, and  was  not  expected  to  return.  On  the  9th  of 
May  1832  a  fiat  issued  against  Kenian^  then  trading  at 
Poplar,  Middlesex.  The  petitioners  were  not  informed 
of  the  issuing  of  the  fiat  till  the  end  of  January  1834. 

(a)  See  ex  parte  Sckafieldy  2  Rote,  346^  and  ex  parte  Couari^ 
1  GLSfJ,  248. 
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On  the  11th  of  February  1834  the  petitioners  gave        1834. 

the  assignees  under  the  fiat  notice  of  the  commission  of        

1826^  &C.  and  desired  tbem  not  to  dispose  of  the  assets,       Devab 

&c. ;  but  on  that  day  a  dividend  was  declared  under  the  r  "".u  ®'**^ 

"^  ID  toe  matter 

fiat.  of 

The  petition  allied  that  the  assignees  under  the  fiat  '^^''<>^* 
of  1832  had  possessed  themselves  of  property  distribut- 
able under  the  commission  of  1826,  and  prayed  that  the 
assignees  under  the  fiat  of  1832  might  be  restrained  from 
paying  the  dividend  declared;  that  a  meeting  might  be 
held,  under  the  commission  of  1826,  for  a  new  choice 
of  assignees  in  the  room  of  Skiers,  and  that  the  assignees 
under  the  fiat  of  1882  might  deliver  to  such  new  as- 
signees^  when  chosen,  all  assets,  &c.  in  their  hands;  and 
that  the  fiat  should  be  annulled. 

Kenion,  who  was  outlawed  under  the  fiat  for  not  sur- 
rendering, could  not  be  found,  and  was  not  served  with 
the  petition. 

The  petition  was  signed  **  WUUams,  for  self  and  oo- 
aasignee  Lawless.** 

Mr.  SwansUm  and  Mr.  Bethett  for  the  respondents :  — 

There  are  five  preliminary  objections  to  this  petition. 

1st,  It  is  multifarious ;  it  prays  relief,  first,  under  the 
commissi(Hi,  viz.  that  a  new  assignee  may  be  elected ; 
and,  second,  under  the  fiat,  viz.  that  the  assignees  may 
deliver  up  property,  and  account. 

2d,  There  are  no  proper  parties  to  the  petition. 
Devas  and  Evans  are  not  creditors  under  the  commis- 
non^  not  having  proved;  and  Williams  alone  does  not 
represent  Shiers,  who  is  the  interested  party,  being  the 
assignee  under  the  commission  of  1826. 

3d,  The  signature  is  defecdve.  WUliams  signs  for 
<<  self  and  co»assigneei  Lawless^*  but  one  assignee  cannot 

£  E  3 
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.1884.        sign  for  himself  and  the  other;  ex  parte  Morky,  Buck, 

„ 109. 

JSx  parte 

Deva8  CTh®  Chief  Judge  :  —  This  is  not  a  petition  by  two 

I  *"th  m^  tt  r  *^'K"^^s,  and  signed  by  one  only.  Williams  petitions 
of  for  himself  and  Lawless."] 

Then  another  irregularity  starts  up:  if  Lawless  be 
not  a  petitioner^  he  ought  to  have  been  served  as  a 
respondent,  (a) 

4th,  The  title  of  the  affidavits  is  defective ;  they  are 
entitled  "  in  the  matter  of  James  Kenton.'*  This  would 
not  sustain  a  prosecution  for  peijury,  as  there  are  two 
proceedings  against  Kenton^ — a  commission  and  a  fiat. 

5th,  The  petition  prays  to  supersede  the  fiat,  but  the 
petitioning  creditor  is  not  served ;  he  is  not  only  entitled 
to  be  heard  to  maintain  the  validity  of  the  fiat,  but  it  is 
his  duty  so  to  do.  If  the  fiat  be  upset  for  want  of  form, 
the  assignees  would  be  entitled  to  be  indemnified  by 
him. 


The  Court  having  suggested,  that  the  only  conse- 
quence of  insisting  on  the  3d  and  4th  objections  would 
be,  that  the  petition  would  stand  over  to  be  amended, 
and  that  the  5th  was  only  important  if  the  Court  were 
inclined  to  supersede,  which  at  present  it  was  not,  these 
objections  were  waived, 

Mr.  Montagu  and  Mr.  Wright :  — 

1st,  Multifariousness  only  exists  when  distinct  persons 
pray  distinct  relief.  Ex  parte  Coles,  Buck^  256 ;  ex  parte 
Bousfieldy  Mont.  128.  In  this  petition  there  is  a  com- 
mon object,  viz.  to  divide  the  funds  among  the  creditors 


(a)  Ex  parte  Harris,  2  Dea.  ^  Ch.  4. 
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of  the  oommission  of  1826^  and  the  prayer  for  super-        18S4. 
seding  the  fiat  is  only  one  means  of  accomplishing  that        ' 

J  Ex  parte 

™^  Devas 

2d,  That  proper  parties  are  not  before  the  Court         ,  *"**  others. 
rri  .      .  ***  the  matter 

To  prevent  any  objection  as  to  ShierSy  two  creditors  of 

join  in  this  petition,  and  they  alone  might  sustain  the      «nton. 

petition,  putting  Skiers  out  of  the  question ;  but  in  fact 

the  partner  of  Skiers  is  dead. 

Mr.  Swansixnij  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  — 

If  pressed,  I  must  say  that  I  think  this  petition  multi-  '^'^^^  n  multi- 
rarious;  it  prays  to  supersede  the  fiat,  and  that  the 
property  got  in  under  the  fiat  may  be  delivered  up  to 
the  assignees  under  the  commission,  and  it  prays  that 
the  dividends  under  the  fiat  may  be  stayed;  these 
three  prayers  are  consistent,  and  have  one  common 
object,  all  being  auxiliary  to  the  proposed  end  of  super- 
seding the  fiat,  and  therefore  so  far  the  petition  is  not 
multifarious* 

But  the  petition  also  prays  to  remove  Skiers,  an 
assignee  under  the  commission  of  1826,  who  has  since 
become  bankrupt;  this  is  unnecessary;  it  might  be 
done  under  the  general  order  (a) ;  and  then  the  petition 
asks  a  new  choice  of  assignees  under  the  oommission. 
But  that  is  a  matter  quite  collateral  to  the  main  prayer 
as  to  the  supersedeas,  and  with  which  the  parties  under 
the  fiat  have  nothing  to  do,  it  not  being  a  necessary  or 
essential  step  in  the  proposed  supersedeas.  Still  it 
would  be  too  strong  to  dismiss  a  petition  on  this  ground; 
it  may  stand  over  to  be  amended. 


(a)  Ex  parte  Green,  1  Dea,  i  7S;  ex  parte  Moore,  S  Dea,  i 

Ch,  388 ;  ex  parte  Moore^  2  Dea,  C%.  369. 
4  Cft.  7 ;  AT  parte  Lowe,  1  GUJ* 

X  X  4 
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1834.  Sir  John  Cross :  — 

Several  objections  were  started,  which  are  now  redaced 

Ex  parte 
Devas         to  two. 

of  2.  Muldiariousness. 

I.  It  appears  to  me  that  the  petitioners  are  not  pro- 
per parties.  Their  debts  are  eleven  years  old,  and  thejr 
have  never  attempted  to  prove.  If  they  had  proved,  tfaqr 
might  procure  the  commissioner  to  order  a  new  dioioe, 
and  then  there  would  be  assignees,  who  are  the  proper 
persons  to  petition  in  this  case.  I  am  of  opinion  that 
the  petitioners  ought  to  have  gone  before  the  commis- 
sioners instead  of  coming  here. 

Then  as  to  WiUiams  and  Lawless^  they  are  the  as- 
signees of  Skiers ;  but  as  such  they  are  only  entitled  to 
one  moiety  of  the  debt,  and  cannot  alone  petition. 

I  am  therefore  of  opinion  that  the  petition  cannot  be 
proceeded  with  for  want  of  proper  parties,  consequently 
it  becomes  unnecessary  to  say  any  thing  as  to  the  objec- 
tion of  multifariousness. 

The  Chief  Judge  : — I  cannot  bring  myself  to  concur 
in  thinking  that  the  petitioners  WiUiams  and  Lawkts 
are  not  entitied  to  support  the  petition  as  to  the  super- 
sedeas, for  any  creditor  has  a  right  to  supersede  though 
he  have  not  proved. 

Sir  George  Base:  —  The  petition  must  stand  over  to 
be  amended. 

Mr.  SiDonston  submitted  that  the  petition  must  be  dis- 
missed. Multifariousness  is  always  fatal  to  the  pleading 
which  it  vitiates.  How  can  the  petition  be  amended  ? 
Not  by  expunging  the  multifarious  portions,  for  then  the 
record  would  go  on  a  matter  previously  expunged.  Tbe 
escpunging  should  have  been  by  a  separate  order. 
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The  Chief  Judoe  :  —  1 834. 

If  the  want  of  parties  were  a  good  objection  the  peti-  — 
tion  must  be  dismissed ;  bat  I  am  not  convinced  that  Dbvas 
«jch  » the  case,  two  of  the  petitione«  bemg  creditom,  ,rthet:Jer 
who  have  a  nght  to  petition  to  supersede.  _  of 

And  as  to  the  multifariousness,  that  portion  of  it 
which  asks  to  remove  Skiers^  and  for  a  new  choice,  is  no 
doubt  quite  unnecessary  and  irrelevant ;  and  therefore 
the  petitioners  most,  in  any  event,  bear  the  costs  the 
respondents  may  have  been  put  to  in  relation  to  that 
portion  of  the  petition ;  but  I  do  not  think  it  sufficient 
to  cause  the  dismissal  of  the  petition ;  and  as  counsel  are 
now  prepared,  I  confess  I  should  regret  that  it  should 
stand  oven  The  better  course  will  be  to  let  it  stand  as 
amended,  and  proceed  to  discuss  the  main  point  as  to 
supersedeas. 

Sir  John  Cross : — The  two  creditors  have  slept  during 
eleven  years.  Their  only  right  is  as  creditors.  It  may 
be  they  are  not  in  fact  creditors.  Why  do  they  not 
show  they  are  by  going  in  and  proving?  They  then 
would  have  assignees  appointed  who  would  represent 
the  body  of  creditors.  I  am  of  opinion  that  it  is  not 
advisable  for  the  Court  to  act  on  their  request.  Their 
debt,  if  it  ever  existed,  may  have  been  barred  by  the 
statute  of  limitations;  for  the  commission  of  1826  may 
after  all  turn  out  invalid.  All  ever  done  under  it  was 
to  proceed  to  adjudication,  only  one  debt  was  proved^ 
and  no  assignment  made.  In  short,  it  has  been  treated 
as  defunct. 

The  parties  having  acquiesced  in  the  suggestion  of    Jpril2(l. 
the  Chief  Judge,   that  the   petition  should  stand  as 
amended,  the  petition  was  now  heard  on  the  merits. 
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1834.  Mr.  Montagu  and  Mr.  Wright  for  the  petition :  — 

j^  .^  assumed,  1st,  That  a  second  commission  against 

JSx  parte  ,        , 

DsvAB        an  uncertificated  bankrupt  is  void  at  law.    Till  v.  WxlaoUi 

lD*"the°itmr  '^  ^^^-  ^  ^^^-  ^^ '  Jbtrfer  v.  Owfer,  10  J5am.  §•  Crw. 
of  433 ;  NeUon  v.  CherriO,  7  -Biwgr.  663 ;  PAifftjD*  v.  flip- 

^"""^^^  ioood,  1  Barn.  §•  AdoL  62 1 ;  jBayfcy  v.  MicheUs.  (a)  The 
principle  of  the  rule  has  lately  been  recognized  by  the* 
l^islature  in  6  Geo.  4,  c.  16,  s.  127,  which  enacts, 
<<  that  if  any  person  who  shall  have  been  so  discharged 
by  such  certificate  as  aforesaid,  or  who  shall  have  com- 
pounded with  his  creditors,  or  who  shall  have  been  dis- 
charged by  any  insolvent  act,  shall  be  or  become  bank- 
rupt, and  have  obtained  or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce 
(after  all  charges)  sufficient  to  pay  every  creditor  under 
the  commission  fifteen  shillings  in  the  pound,  such  certi- 
ficate shall  only  protect  his  person  from  arrest  and  im- 
prisonment ;  but  his  future  estate  and  effects  (except  his 
tools,  the  wearing  apparel  of  himself,  his  wife,  and  chil- 
dren,) shall  vest  in  the  assignees  under  the  said  com- 
mission, who  shall  be  entided  to  seize  the  same  in  like 

(a)  Bayley  and  othen  ▼.  ilifi-  for  setting  aside  the  nonsuit,  and 

€hdU^  K.  B^  Michaelmas  Term,  for  a  new  trial  to  be  made  abso- 

1 833.  lute,  saying,  that,  in  a  question  of 

The  plaintifis  (the  assignees)  so  much  importance,  they  wished 

having    been    nonsuited,    prin-  the  facts  to   be  stated  on  the 

dpally  on  the  authority  of  iSTe/-  .  record. 

ton  V.  Cherrill,  7  Bing,  663,  this  This  amounts  of  itself  to  very 

was  a  motion  for  a  new  trial.  little;  neyertheless  if  the  Court  of 

Mr.  F.  Pollock  and  Mr.  BUu  King's  Bench  had  not  doubted 

for  the  plaintifi.  the  soundness  of  the  doctrine  of 

Sir  J.  Scarlett  and  Mr.  Follett  the  utter  nullity  of  the  subse- 

for  the  defendants.  quent  commission,  they  would 

The  Court  took  time  to  con-  not  have  set  aside  the  nonsuit, 

nder,  and  finally  ordered  the  rule  and  have  ordered  the  new  trial 
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manner  as  they  might  have  seized  property  of  which        1834. 
such  bankrupt  was  possessed  at  the  issuing  the  commis-         

-Elr  narte 

sion."     It  may  be  admitted  that  doubt  exists  as  to  the        Devas 

soundness  of  the  principle  of  the  law  of  this  section,  id)  ,  andothen. 

,  ,  ,  ^       In  the  matter 

By  the  old  law,  if  a  creditor  could  issue  execution  against  of 

the  goods  of  an  uncertificated  bankrupt^  he  was  entitled 
to  retain  them,  and  the  vigilant  creditor  protected  him- 
self; but  this  is  now  abrogated,  and  the  assignees  may 
seize  the  property.  Such  being  the  law,  the  question  is, 
whether  the  Court  will  interfere  to  carry  that  law  into 
execution. 

The  course  constantly  pursued  is  to  supersede  the 
second  commission  on  the  petition  of  the  assignees  under 
the  first,  ex  parte  Bulkn,  2  Bosey  136;  ex  parte  Boldj 
Cook,  10 ;  ex  parte  Degraves  and  ex  parte  Lees,  MS., 
cited  Moni.  Sf  Gregg,  Dig.  399,  or  of  the  creditors  under 
the  first;  ex  parte  Proud/oot,  1  Atk.  252;  ex  parte 
Poukkn,  16  Ves*  474;  —  but  not  in  general  on  the 
petition  of  the  bankrupt;  ex  parte  Crew,  16  Ves.  236; 
ex  parte  Lees,  16  Ves.  474 ;  ex  parte  Cridland,  2  Rose, 
167.  —  The  rule,  then,  is  to  supersede,  but  there  are 
cases  of  exception.  The  question  therefore  is,  what  are 
the  causes  of  exception  ?     And  they  are  two. 

1st,  Fraud. 

2d,  Contract. 

In  both  of  which  cases  the  Court  has  said,  that  the 

(a)  Soon  after  the  act  passed,  operate  as  a  licence  to  uncerti- 
Mr.  Montagu  published  the  three  ficated  bankrupts  to  obtain  pro- 
following  queries :—  perty  from  innocent  vendors,  and 
'  *'Q.l.  Is  not  this  clause  founded  deprive  them  of  the  power  of 
on  a  total  mistake  of  the  prin-  obtaining  payment  either  by  ac- 
ciple  of  the  bankrupt  laws,  and  tion  or  by  issuing  a  third  com- 
the  wise  and  cautious  provision  mission? 
by  Lord  Hardwicke  in  the  statute  "  Q.  5.  Has  not  this  clause 
of  George  f  operated  roost  oppressively,  and 

**  Q.  S.  Will  not  this  claqst  does  it  not  continue  so  to  act  ?*' 


» 
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1834.        subsequent  creditors  shall  not  be  prejudiced  by  the  mis- 
^  conduct  or  acts  of  the  old  creditors. 

Deyaa  1st,  If  four  years  after  the  first  commissioQ  a  second 

IiT^he*  m^r  ^^®»  "°^^^  which  the  bankrupt  obtain  bis  certificate 
of  with  the  knowledge  of  the  assignees  under  the  first,  and 

a  petition  be  presented  by  the  assignees  under  the  first, 
which  on  a  compromise  be  withdrawn,  the  Chancellor 
will  not  supersede  the  second,  on  the  petition  of  two  of 
the  creditors  under  the  first,  presented  by  them  three 
years  after  the  certificate  has  been  allowed.  Ex  parte 
Prawffboif  1  Atk.  252. 

2d,  The  Court  will  not  supersede  when  the  creditois 
under  the  first  commission  have,  by  contract,  permitted 
the  bankrupt  to  trade.  Ex  parte  Bourne^  2  GLffJ.  141; 
ex  parte  BuUeny  1  Bose^  136,  where  Lord  Ekbn  says^ 
<<  A  second  commission,  while  a  first  is  subsisting,  1% 
strictly  speaking,  void ;  but  such  commission  can  only 
be  set  up  against  a  subsequent  one  when  it  is  in  l^al 
operation.  If  the  parties  under  the  first  have,  by  con* 
tract,  placed  themselves  in  a  different  situation,  I  wiU 
not  sufier  them  to  defeat  the  fair  daim  of  creditors 
under  another.  In  ex  pixrte  LeeSy  1.6  Vee.  472,  a  cxHn- 
mission  was  kept  on  foot  for  fifteen  years,  to  protect  the 
bankrupt,  and  enable  him  to  defraud  the  creditors  and 
assignees  under  a  second  commission,  and  a  petition  by 
the  petitioning  creditor  under  the  first  to  supersede  the 
second  was  dismissed  with  costs.  Lord  Eldon  saying, 
<<  It  has  been  said  correctly,  that  though  the  second 
commission  is  void  at  law,  the  Court  does  not  therefore 
supersede  the  commissson;  that  it  has  firequently  re- 
ftised,  admitting  the  commission  to  be  void  at  law,  the 
party  standing  in  circumstances  under  which  he  could 
not  be  heard  for  that  purpose,  as  in  many  cases  it  mig^t 
be  fit  to  leave  those  who  claimed  under  the  oommissian 
to  attempt  to  maintain  it  at  law;  and  if  the  first  com- 
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mission  had  been  kept  on  foot  fifteen  years  with  the        1834. 
view  of  protecting  the  bankrupt,  and  enabling  him  to 
defrand  all  those  with  whom  he  might  deal  in  subse-        Devas 
quent  transactions,  I  should  rather  supersede  the  first  .  ^"^  others. 
commission  at  the  instance  of  the  assignees  under  the      _  of 
second,  than  the  second  at  the  instance  of  the  assignees 
under  the  first." 

There  have  been  cases  where  it  has  been  supposed 
that  the  creditors  under  the  second  commission  might, 
in  consequence  of  laches  not  amounting  to  agreement, 
be  entitled  to  a  preference  over  the  creditors  under  the 
first :  but,  on  the  other  hand,  where  there  has  not  been 
any  firaud  on  the  part  of  the  creditors  under  the  first 
oommission,  or  any  agreement  amounting  to  a  waiver, 
the  Court  will  supersede  the  second. 

The  law  was  correcdy  stated  in  argument  by  counsel, 
in  ex  parte  Lees  and  ex  parte  Poulden,  16  Ves.  472. 
'^  A  second  commission  of  bankruptcy  pending  the 
former  commission  could  not  possibly  be  maintained  at 
law.  Upon  proof  of  the  first  commission,  and  assignees 
existing  under  it,  the  assignees  under  the  second  must 
be  nonsuited.  Yet  though  the  subsequent  commission 
be  void  at  law,  a  case  may  be  made  upon  which  your 
Lordship  would  refuse  to  interfere ;  and  the  question  is, 
whether  these  facts  raise  that  case  ?  In  e^  parte  Proud- 
Jbotj  1  Ailu  252  (a),  the  circumstances  amount  to  direct 
evidence  of  assent  by  the  creditors  under  the  first  com- 
mission; a  clear  waiver  of  their  right,  which  without 
doubt  they  may  waive.  This  is  not  the  case  of  a  mere 
application  by  the  bankrupt  himself.  The  principle  is, 
that  an  uncertificated  bankrupt  has  against  all  the  world, 
except  his  assignees  under  the  first  commission,  a  special 
property,  enabling  him  to  give  a  competent  title.  In 
that  respect  ex  parte  Rhodes,  15  Ves.  539,  ex  parte  Mar'- 

(a)  See  ex  parte  Crew,  16  Ves,  236. 
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1834.       ft'«9  15  Fes.  114,  ex  parte  Brown^  2  Ves.  jun.  67,  and 

other  cases  of  that  class,  have  no  application;  and  upon 

"^DEVAsf*      &r  parte  Bold,  Cook,  B.  L.  9,  it  is  not  enough  that  a  sub- 

and  others,     sequent  trade  was  carried  on,  of  which  the  first  assignees 

In  t  e  ^matter  ^^^^  ^^^  y^  ignorant,  that  simple  fact  not  amounting  to 

Kenton.       ^  waiver  of  their  right.     The  circumstances  of  this  case 

afford  some  suspicion,  but  no  evidence  of  an  agreement 

that  will  amount  to  a  waiver.     During  the  last  seven 

years  the  bankrupt  did  not  reside  near  the  petitioning 

creditor  or  the  assignees  under  the  first  commission,  and 

in  that  period  all  the  subsequent  debts  accrued." 

But  these  cases,  with  respect  to  the  interposition  of 
the  Court  to  set  up  a  second  commission  against  a  first, 
have  always  been  regarded  with  great  doubt,  and  the 
Court  has  declined  to  interfere,  except  on  bill ;  Traughtm 
V.  Getley,  Amb.  632 ;  ex  parte  Bold,  Cooke,  10 ;  ex  parte 
StuU>s,  3  Ves.  §•  B.  107 ;  ex  parte  Degraves,  MS.  MonL 
8f  Gregg,  Dig.  399 ;  ex  parte  Lees,  ibid.  And  in  the 
late  case  of  ex  parte  Welch,  Mont.  276,  the  right  of  the 
assignees  under  the  first  commission  is  recognized,  and 
the  course  of  the  Court  has  been,  on  superseding  the 
second  commission,  to  permit  the  assignees  to  retain 
their  costs  attendant  on  the  commission  out  of  the  pro^ 
perty  of  which  they  have  possessed  themselves.  JEx  parte 
Degraves,  MS.  cited  Mont.  §•  Gregg.  Dig.  399;  ex  parte 

Lees,  MS.  ibid. 

The  hardship  on  the  creditors  under  the  second  com- 
mission is  no  reason  to  induce  the  Court  to  deprive  those 
under  the  first  of  their  legal  rights;  to  allow  such 
influences  to  operate  would  not  be  interpreting  but 
making  law. 

Em  parte  WM.      Sir  George  Base  .—In  the  report  of  ex  parte  Welsh  {a) 
Mont.  276,  cop-      ^^  f^^^  j^ave  been  omitted  which  it  is  of  consequence 

rected. 


(a)  Mont.  276. 
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should  be  supplied.  That  case  was  an  appeal  from  the  1834. 
decision  of  the  Vice^-Chancellor,  which  was  reversed.  ""~" 
The  statement  of  the  case,  as  reported,  is,  that  1822        Dkvas 

Merryweaiher  compounded  with  his  creditors;  that  in     and  others. 

In  tne  in&tter 
1826   a  commission  issued   against  him,  under  which  of 

the  petitioners  were  assignees,  and  under  which  fifteen  Kenton. 
shillings  in  the  pound  had  not  been  paid ;  and  that  in 
1830  another  commission  issued,  which  the  petitioners 
prayed  might  be  superseded.  No  doubt,  under  that 
state  of  facts,  the  second  commission  would  have  been 
void,  and  there  would  have  been  no  reason  to  refuse  the 
supersedeas  and  reverse  the  judgment  of  the  Vice-Chan- 
cellor. But  the  fact  of  the  existence  of  the  composition 
was  denied  by  the  respondents ;  the  petition  stood  over 
for  the  petitioners  to  produce  an  affidavit  of  the  fact,  and 
when  it  came  on  again  they  failed  in  establishing  that  fact, 
and  the  petition  thereupon  broke  down,  and  the  Lord 
Chancellor's  decision  went  on  that  fiict,  and  on  that 
alone. 

At  the  end  of  the  case  the  reporter  adds,  ^<  In  con- 
sequence of  this  apparent  conflict  of  opinion,  I  subjoin 
a  note  upon  the  question,  whether  a  commission  against 
an  uncertificated  bankrupt  is  void  at  law."  By  this  I 
think  the .  object  of  the  conflict  was  mistaken.  The 
King's  Bench,  in  Titt  v.  fViborij  7  Bam.  §•  Cres.  684, 
said,  ^<  We  consider  that,  by  the  authorities  referred  to, 
it  is  fully  settled  that  the  Lord  Chancellor  has  no  power 
under  the  bankrupt  statutes  to  issue  a  commission  for 
the  purpose  of  distributing  effects  which  are  already 
vested  in  assignees  under  a  prior  commission,  and  that 
such  commission  is  not  merely  nugatory,  but  void." 

To  this  the  Lord  Chancellor  said,  in  ex  parte  Welsh, 
<<  I  cannot  adopt  the  opinion  (I  say  it  with  great  respect 
to  the  learned  Judges)  —  I  cannot  adopt  their  obiter 
dicta  in  those  cases.     I  cannot  bring  my  mind  to  say 
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1834.        that  the  Great  Seal  has  not  the  power  to  issue  a  third 
_  commission  in  these  cases,  when  I  do  not  find  the  power 

Ex  parte        ... 

Oeyab        is  limited  or  taken  away  by  the  act  of  parliament.'' 
In"uie^  mtt'er       '^®  conflict  was,  not  as  to  the  validity  of  subsequent 
of  commissions,  but  as  to  the  power  to  issue  them.     The 

King's  Bench  appeared  to  think  the  Great  Seal  bad  no 
such  power,  the  Lord  Chancellor  was  of  opinion  it  had : 
that  was  the  whole  conflict 

Mr.  Swan^on  and  Mr.  BeAeU,  for  the  reqx>ndentsy 
were  stopped  by  the  Court. 

The  Chief  Judge  :  — 

There  can  be  no  doubt  of  the  existence  of  the  general 
rule,  that  a  second  commission  or  fiat  against  an  uncer- 
tificated bankrupt  is  void  at  law ;  but  the  question  is, 
whether  this  Court  ought,  in  its  discretion,  to  interfere 
to  supersede?  It  has  been  argued,  that  the  general 
rule  in  bankruptcy  is  to  supersede  the  second  commis- 
sion, unless  there  be  firaud,  consent,  or  contract  on  the 
part  of  the  assignees  and  creditors  under  the  second; 
and  many  cases  have  been  cited  to  prove  tliis.  The 
only  cases,  however,  in  which  it  was  actually  done,  are 
ex  parte  Boldj  Cooke,  B.  L.  10,  and  ex  parte  Lanej 
Mont.  12. 

In  ex  parte  Boldf  the  length  of  time,  added  to  other 
circumstances,  induced  the  counsel  to  admit  they  could 
not  support  the  commission,  and  therefore  the  Lord 
Chancellor  superseded. 

In  ex  parte  Lane,  the  dicta  of  the  King's  Bench,  that 
the  Lord  Chancellor  had  no  power  or  right  to  issue 
subsequent  commissions,  were  adverted  to,  and  the  Vice- 
Chancellor  appears  to  have  proceeded  entirely  on  the 
strength  of  these  dicta,  his  Honor  saying,  *'  I  have  no 
alternative ;  as  the  commission  is  void  at  law,  how  can  I 
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permit  it  to  stand?"     The  doctrine^  however,  that  the        1834. 
Great  Seal  had  no  power  to  issue  the  subsequent  com-         

•    •         i_      r  1   J  Ex  parte 

missions  has  been  over-ruled.  Devas 

Many  cases,  however,  have  been  cited  in  which  the  ,  *"^  other*. 
^^  „  ^      -  -         -  -  In  the  matter 

Chancellor  refused  to  supersede.    Among  them  ex  parte  of 

Leesj  16  Ves.  472,  appears  to  lay  down  the  rule  most       Kbnton. 

dearly.     In  that  case  Lord  Eldon  said,  ^'  It  has  been 

said  correctly,  that  though  the  second  commission  is 

void  at  law,  the  Court  does  not  therefore  supersede  the 

commission ;  that  has  been  frequently  refused,  admitting 

the  commission  to  be  void  at  law,  the  party  standing  in 

circumstances  under  which  he  could  not  be  heard  for 

that  purpose.     As  in  many  cases  it  might  be  fit  to  leave 

those  who  claimed  under  the  commission  to  attempt  to 

maintain  it  at  law,  and  if  the  first  commission  had  been 

kept  on  foot  fifteen  years,  with  the  view  of  protecting 

the  bankrupt,  and  enabling  him  to  defraud  all  those 

with  whom  he  might  deal  in  subsequent  transactions, 

I  should  rather  supersede  the  first  commission,  at  the 

instance  of  the  assignees  under  the  second,  than  the 

second  at  the  instance  of  the  assignees  under  the  first." 

The  circumstances  of  the  case  now  before  the  Court 
are  as  follow:  —  In  1823  a  commission  issued,  under 
which  only  one  creditor,  Skiers^  proved  for  150/.,  and 
chose  himself  assignee.  In  the  same  year  the  examina- 
tion of  the  bankrupt  was  adjourned  sine  dicy  and  no 
steps  have  since  been  taken  under  the  commission.  In 
1826  Skiers  went  to  America,  having  become  bankrupt. 
In  1830  a  fiat  issued  against  the  bankrupt  {Kenton), 
and  in  1834  a  petition  is  presented  to  this  Court  by  two 
persons — claiming  to  be  creditors  who  might  have  proved 
under  the  commission, — and  one  of  the  assignees  of 
Skiers ;  and  the  question  which  arises  in  these  facts  is, 
vnU  the  Court  supersede  the  commission  of  1826  ?  If 
the  interference  of  the  Court  were  necessary  to  enable 
Vol.  I.  F  F 
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|834.        the  parties  to  try  their  legal  rights,  the  Court  wodd 

probably  act ;  but  the  petitioner  may  proceed  at  law;  or 

Deyab        may  have  fresh  assignees  appointed,  &C  independently 
und  othen.       f  ^^  (^  ^ 
la  the  matter  v^««*. 

of  It  is  unnecessary  to  supersede :  it  is  also  unneoessBfj 

to  restrain  the  distribution  of  the  dividends.  If  the 
assignees  under  the  fiat  deal  improperly  with  the  pro- 
perty of  an  uncertificated  bankrupt,  they  are  Bafale  at 
law  to  the  assignees  under  the  prior  oommission. 

I  am  therefore  of  opinion  that  the  petitioneis  have  noC 
established  a  case  for  the  interference  of  the  Coort. 

It  consequently  becomes  unnecessary  to  consider  the 
effect  of  the  absence  of  the  petiti<ming  creditor  under 
the  fiat ;  for  although  Mr.  Swcmston  waived  that  point, 
so  far  as  he  was  concerned,  yet  that  would  not  enable 
the  Court  to  hear  the  petition  in  his  absence,  if  there 
were  any  diance  of  its  being  called  on  to  supersede. 

This  petition  must  be  dismissed. 

Sir  John  Cross  :  —  I  am  not  able  to  find  that  any  rule 
either  of  law  or  equity  is  in  dispute.  The  general  rule 
is  admitted.  It  is  also  admitted  that  it  is  in  the  discre- 
tion of  the  Court  whether  or  not,  under  all  the  circum- 
stances, it  will  supersede.  All  the  cases  prove  that  such 
discretion  exists,  and  prove  that  it  has  been  exercised. 
The  petitioners  have  no  ground,  either  in  reason  or 
equity,  to  take  this  property  from  the  assignees  under 
the  fiat ;  their  rights  are  founded  on  strict,  dry,  legal 
grounds ;  consequently  they  must  establish  a  strict,  dry, 
legal  title.  Have  they  done  so  ?  The  absence  of  the 
petitioning  creditor  is  a  fatal  objection.  I  concur  that 
this  petition  must  be  dismissed. 

Sir  George  Base :  — 

Nothing  can  be  better  defined  or  more  intelHgible 
than  the  general  rule.     I  concur  in  opinion  with  my 
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karaed  colleagues^  and  the  reasons  given  by  them  should  1834. 
be  distinctly  understood  as  furnishing  the  grounds  on  -^^- 
whidi  the  Court  will  act  in  such  cases.  Devas 

That  we  shall  always  supersede^  even  a  third  com-     w»^  others. 

•^         ^  In  the  matter 

mission,  as  a  matter  of  course,  is  a  proposition  not  to  be       _  of 

entertained ;  in  saying  which,  I  am  sanctioned  by  the 
high  authority  of  the  Lord  Chancellor,  after  hb  atten- 
tion was  called  to  that  point.  The  Great  Seal 
always  dealt  at  pleasure  with  the  commission,  either 
superseding,  or  leaving  the  parties  to  their  remedies  at 
law,  considering  it  as  a  mere  question  of  title.  The 
term  <*  void  '*  has  been  used  as  applicable  to  a  second 
commission,  circumstanced  as  the  present  is ;  but  that  is 
not  quite  correct.  The  commission  is  not  ^  void,'*  it  is 
the  assignment  which  is  <<  void."  In  an  action  of 
trover  the  assignment  is  the  title  in  the  first  instance, 
and  till  the  defendant  throws  the  assignees  back  on  the 
commission  to  support  it  as  the  grounds  of  their  title. 
If  there  be  five  hundred  commissions  the  title  is  good 
under  any  one  of  them  which  could  be  legally  established 
in  evidence. 

The  assignment  is  the  title  till  overset  by  a  better 
assignment. 

In  this  case  two  opposing  principles  require  to  be 
applied. 

1st,  The  second  commission  is  void. 

Sd,  The  legal  title  must  give  way  to  the  equitable 
title. 

The  first  commissbn  gives  the  legal  tide,  and  primd 
facie  the  principle  that  tquUas  sequitur  legem  would 
apply,  and  the  second  commission  would  be  superseded. 

But  the  right  to  supersedeas  may  be  qualified  by  dr- 
comstances.  It  has  been  argued  that  it  is  a  general 
rule  in  equity  to  supersede  the  second  commission; 
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1834. 

Ex  parte 

DSVAS 

and  others. 

In  the  matter 

of 

Kenton. 

If  the  existence 
of  two  oommis- 
nons  ereates 
inoonvenieneey 
one  of  them, 
probably  the 
first,  will  be 
superseded. 


I  do  not  admit  that  any  such  rule  exists.  The  reason 
kX  the  very  general  practice  of  superseding  one  of  the 
commissions  is,  because  the  existence  of  two  generally 
creates  inconvenience.  When  that  occurs  the  first  b 
superseded,  to  enable  the  estate  to  be  administered  with 
convenience  under  the  second. 

It  may  be  laid  down  as  a  general  rule,  that  if  the 
existence  of  two  commissions  create  an  inconvenience, 
then  one  of  them,  and  probably  the  first,  will  be  saper^ 
seded.  The  embarrassment  and  inconvenience  to  wfaidi 
I  allude  arises  from  the  bankrupt  being  at  one  time 
under  examination  under  two  fiats,  from  books  being 
carried  backwards  and  forwards,  and  from  debts  being 
claimed  and  disputed  twice  over,  8cc. 

If,  indeed,  there  had  been  any  difficulty  in  proving 
the  title  at  law  under  the  first  commission  in  the  present 
case,  and  the  assignees  under  the  fiat  had  not  petitioned 
to  supersede  the  commission,  then  this  Court  mi^ 
probably  have  been  induced  to  supersede  the  fiat* 

The  objection  of  want  of  proper  parties  to  this  peti- 
tion is  in  my  opinion  conclusive.  The  petitioners  are 
not  creditors  who  have  come  in  under  the  commission. 
It  is  true  that  a  petition  to  supersede  may  be  presented 
by  persons  not  creditors  under  the  commission  or  fiat, 
but  in  this  particular  case,  unless  they  petition  to  super- 
sede the  fiat  as  creditors  under  the  commission,  thqf 
have  no  possible  right  to  be  heard.  Again,  if  thqr  do 
not  claim  as  creditors  under  the  commission,  their  debt 
is  barred  by  the  statute  of  limitations,  and  they  are  not 
creditors  at  all. 

In  this  case  the  assignee  under  the  commission  paid  his 
own  debt  in  full,  thereby  consuming  all  the  assets^  and 
consequently  there  was  an  end  of  all  care  for  the  com- 
mission, all  the  property  being  distributed^  and  there- 
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fere  no  creditor  paid  any  attention  to  it,  and  it  was        1834. 
considered,  down  to  the  present  moment,  as  mere  waste        , 
paper ;  and  the  creditors  gave  no  thought  as  to  where        Devab 

the  bankrupt  went,  or  what  he  did.     He  left  his  resi-  ,  ^i  othcn. 
J,  ^^  the  matter 

dence,  and  removed  one  hundred  miles  off,  to  Poplar,  of 

near  London,  and  sat  up  in  trade,  and  a  fiat  issued       ^^^''ov. 
against  him. 

Under  these  circumstances,  even  if  there  were  regular 
assignees  under  the  commission,  who  proceeded  at  law 
to  recover  the  property  from  the  assignees  under  the 
fiat,  I  do  not  much  doubt  but  that  this  Court  would 
issue  an  injunction  to  restrain  them. 

It  therefore  appears  to  me  that  this  petition  to  super- 
sede the  fiat  cannot  be  sustained.  Even  assuming  that 
the  petitioners  were  proper  parties  to  petition,  what 
would  be  the  result  if  the  fiat  were  superseded  ?  The 
petitioners  would  be  paid  in  full,  while  the '  creditors 
under  the  fiat  would  not  receive  one  farthing. 

Petition  dismissed,  (a) 


JEx parte  LOMAS.  —  In  the  matter  of  LOM AS.  C.  of  tt. 

rp  April  29, 

1  HIS  was  a  petition  by  the  bankrupt  for  his  allow-        18944 

ance.  (6)  If  Um  aarigtaect 

distribute  a  gum 

without  an 

order  of  diW* 

(a)  The  partner  had  too  little  shillings  in  the  pound,  shall  be  bankrupt  subae* 

interest  to  appeal.  allowed  five  per  cent*  out  of  sueh  quently  obtain 

(A)  •*  Every  bankrupt  who  shall  produce,  to  be  paid  by  the  as-  hi'jT^SjulJ'to 

have  obtained  his  certificate^  if  signees,  provided  such  allowance  his  allowance  as 

the  net  produce  of  his  estate    shall  not  exceed  four  hundred  ^f^cys^lkad 

that  sum  in 
shall  pay  the  creditors  who  have    pounds ;  and  every  such  bank-  ^||^  hmt^Am, 

proved  under  the  commission  ten    rupt,  if  such  produce  shall  pay 
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18S4.  In  February  1831  the  oommisBion  isaiied^  in  Febnfr- 

*""        ary  1832  a  dividend  of  10«.  in  the  pound  was  declared^ 
LoKAs.       and  in  March  1832  a  dividend  of  4«.  6d.    In  November 
In  the^  matter  jg33  ^^  petitioner  obtained  his  certificate. 

LoMAs.  Subsequendy  to  the  second  dividend,  but  before  the 

bankrupt  obtained  his  certificate,  the  assignees  having  a 
sum  of  215/.  in  their  hands  distributed  it  rateaUy  among 
the  (creditors,  of  their  own  authority,  and  without  any 
order  for  a  dividend. 

On  the  25th  of  March  1833  a  meetii^  was  hdd  4o 
audit  the  accounts  of  the  ass^nees,  when  Mr.  Commis- 
sioner jFane,  refusing  to  take  any  notice  of  the  unautho- 
rized  distribution  of  the  215/.,  found  that  the  assignees 
bad  a  balance  of  215/.  in  their  hands,  andappoifited  the 
25th  of  April  for  a  further  and  final  dividend. 

This  final  dividend  meeting,  however,  the  assignees 
never  advertised,  as  they  had,  in  &ct,  ahready  dialci- 
buted  the  215/.  in  the  manner  above  mentioned. 

Mr.  Ching  and  Mr.  Hetherington^  for  the  petition. 

Mr.  SwansUm  for  the  assignees :  —  The  bankrupt  had 
no  claim  to  allowance  till  he  obtained  his  certificate ;  he 
demands  to  be  paid  out  of  the  215/.,  but  that  sum  was 
distributed  before  he  obtained  his  certificate ;  it  is  true 

tuch  crediten   twelve   ftbillingt  such  allowance  shall  not  exceed 

and  sixpence  in  the  pound,  shall  ux  hundred  pounds;  but  if  such 

be  allowed  and  paid  as  aforesaid  produce  shall  not  pay  such  cfecB- 

seven  pounds  ten  shillings  per  tors  ten  shiUings  in  the  pound, 

cent.,  provided  such  allowance  such  bankrupt  shall  only  be  al- 

shall  not  exceed  five  handred  lowed  and  paid  so  much  at  the 

pounds;  and  every  sudi  bank-  assignees  and  commissioiien ihdl 

rupt,  if  such  produce  shall  pay  think  fit,  not  exceeding  three 

such  creditors  fifteen  shillings  in  pounds  per  cent.,  and  three  hnii- 

the  pound  or  upwards,  shall  be  dredpounds."— 6Ge0i4,  c  If, 

allowed  and  paid  as  aforesaid  s.  ISS. 
ten  pounds  per  cent.,  provided 
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the  jssigDees  ought  not,  in  strictness,  to  have  divided  1884b 
the  21&L  without  an  order  of  dividend,  but  it  is  against 

all  principle  to  allow  a  party  to  found  a  complaint  on  Lomai. 

an  eiTor  of  fiwm  who  had  no  right  to  complain  when  ^"  the  matter 

the  error  was  committed.  Lomas. 

Per  Curiam  z  — 

The  commissioner  finds  that  the  asngnees  have  215/L 
in  their  hands;  they  reply  they  have  distributed  the 
sum ;  but  it  is  clear  the  act  never  contemplated  such  a 
method  of  distribution;  a  regular  order  of  dividend 
made  by  the  commissioner  was  necessary.  The  assig- 
nees have  distributed  the  money  in  their  own  wrong.  It ' 
is  proper  assignees  should  know,  if  they  <really  act  under 
the  delusion  which  this  defence  implies,  that  they  are 
personally  liable  for  the  consequences,  especially  to  out-* 
laying  creditors. 

To  allow  assignees  to  act  as  these  have  done  would 
lead  to  infinite  mischief;  for  instance,  the  creditors 
would  not  sign  the  certificate  till  the  assignees  had  paid 
away  all  the  funds. 

The  reason  a  bankrupt  cannot  have  an  allowance  till 
after  a  final  dividend  is,  because  till  then  fi-esh  creditors 
may  come  in  and  prove:  which  might  vary  his  rate  of 
allowance. 

The  fi>Uowing  order  was  made : 

That  it  appearing  by  die  proceedings  ihat  a  final  di- 
vidend had  taken  place,  and  the  assignees  admitting  they 
had  applied  the  balance  in  their  hands,  amounting  to 
215/.,  in  payment  to  the  creditors,  and  that  they  had 
not  any  further  assets,  the  Court  order  that  it  be  referred 
to  the  commissioner  to  ascertain  the  allowance  of  the 
petitioner,  the  commissioner  taking  into  calculation  the 
aom  of  215/.  paid  as  aforesaid.    And  that  the  assignees 

F  F  4 
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1834.       should  pay  to  the  petitioner  such  allowance,  not  exceed- 
ing the  extent  of  the  said  sum  of  215/.     And  it  was  fur- 
ther ordered^  that  the  said  assignees  should  pay  to  the 
In  the  matter  petitioner,  or  to  hb  solicitor,  the  costs  of  and  occasioned 
LoMAs.        by  the  said  application. 


Es  parte 

LOMAS. 


C-  of  R. 

JprU  29 
«-80, 
1834. 

FkymenU  im* 
properly  madey 
as  the  coDBi- 
deration  for 
sigoiog  a  oom* 
position-deed, 
may  be  de- 
ducted, or  set 
ofi^  from  a 
proof  made 
under  a  Bubse- 
quent  fiat  for  a 
•ubsequent 
debt. 


Ex  parte  MINTON.  —  In  the  matter  of  GREEN. 

1  HIS  was  a  petition  to  prove. 

In  March  1830  Bhoda  Green  compounded  with  her 
creditors,  payiag  13«.  6d.  in  the  pound ;  Minion  was  a 
creditor  for  269/.,  and  received  three  bills  of  exdiange 
for  60/.  as  his  proportion. 

After  he  had  executed  the  composition-deed  Shoda 
Green  paid  him,  on  the  3 1st  of  March,  21/.,  in  October 
80/.,  and  in  August  1831,  36/. 

In  November  1832  a  fiat  issued  against  Bhoda  Green; 
she  then  was  indebted  to  Minion  160/.,  for  goods  sold  to 
her  since  her  former  failure :  Minion  applied  to  prove, 
but  the  commissioners  allowed  a  proof  for  72/.  only,  on 
the  ground  that  Minton  had  already  received  87/.  (i.e. 
21/.,  30/.,  and  36/.)  which  ought  to  be  deducted  from 
the  160/. 

This  was  a  petition  by  Minion  to  prove  for  160t, 
stating,  that  after  he  had  executed  the  deed  of  compo- 
sition, jRhoda  Green,  on  the  29th  of  March,  expressed 
her  regret  that  he  had  been  a  loser,  hoped  he  would  not 
withdraw  his  confidence,  but  would  still  send  goods  to 
her,  and  that  if  ever  in  her  power  she  intended  to  pay 
him  hb  debt  in  full ;  and  that  the  payments  in  question 
were  voluntarily  made. 

Mrs.  Green  deposed,  that  she  agreed  to  pay  the  debt 
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in  fiill  to  induce  Minion  to  sign  the  compcwition-deecl,        1834. 
whidi  he  otherwise  refused  to  do.  '^~~~ 

Ex  parte 

MiNTON. 

Mr.  Jiioniagu,  for  the  petition,  urged  £hat  this  was   ^"  the^matter 
not  a  case  of  set-off;  if  any  right  existed,  it  was  the  sub-       Gkebn. 
ject  of  enaction. 

Mr.  Swandanj  for  the  assignees :  —  The  payment  was 
in  pursuance  of  an  anterior  agreement,  and  void  :  Jack- 
son V.  Lomasj  4  T.  R.  166 ;  fVelU  v.  GirUngj  1  Brod.^ 
Bing.4Al.{a) 

Mr.  MoniagUy  in  reply,  said :  —  If  the  case  of  the 
respondents  be  grounded  on  fact,  both  parties  are  to 
Uame;  in  which  case,  potior  est  conditio  possukntis; 
and  cited  Butter  v.  BhodeSj  I  Esp.  236 ;  and  Bradley  v. 
Gregory^  2  Comb.  383. 

Per  Curiam:  —  There  being  a  conflict  between  the 
a£Bdavits,  whether  the  agreement  to  pay  Minion  in  full 
were  before  or  after  the  signing  the  deed,  the  Court  will 
carefully  look  through  the  affidavits  to  endeavour  to 
ascertain  how  the  fact  is. 

Curia  aduisare  vtUt. 

The  Chief  Judge  :  *-  jpril  so. 

The  Court  are  unanimous  in  opinion  that  this  petition 
must  be  dismissed.  This  is  in  accordance  with  the  ge- 
neral principle  of  law,  founded  in  public  policy,  that,  on 
these  occasions,  one  creditor  is  not  allowed  to  obtain  any 
secret  advantage  over  another;  and  follows  Smith  v. 
Cuff'y  6  Mau.  8f  Set.  161,  which  is  closely  similar  to  the 

(a)  See  many  other  cases  to  the  same  point,  l  Mont,  4*  Gregg^ 
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1834.       present  case:  it  was  diere^  as  here,  argued  that  the 

parties  were  in  pari  delicto^  but  Lord  EUenborough  aaid, 

MiMTON.      ^^  This  is  not  a  case  of  par  delictwn;  it  is  oppression  on 
In  the  matter  qq^  gj j^^  Qjid  submission  on  the  other ;  it  can  never  be 

Gmen.  considered  as  par  delictum  when  one  holds  the  lod  and 
the  other  bows  to  it."  Such  being  the  law,  the  cne 
resolves  itself  into  one  of  fact,  whether  there  were  any 
prior  agreement  that  Minion  should  reeuve  more  Aan 
the  other  creditors  ?  Having  looked  through  the  affi- 
davits, I  am  satisfied  there  was  some  such  agreement: 
the  creditors  who  signed  after  Minton  were  influenced 
by  his  signature,  and  signed  under  a  fraud. 

The  probability  of  the  case  is  strongly  against  the 
account  of  Minion^  it  being  unlikely  that  a  woman  just 
emerged  from  difficulties  should  bind  herself  as  alleged. 

Petition  dismissed  with  coBts* 


C.  of  R.  Ex  parte  JONES.  —  In  the  matter  of  L  AMPLOUGH. 
jlpril  30, 

1834.  rr 

A  docket  was  1  HIS  was  a  petition  by  the  trustee  under  a  trust  deed 

on  whidh  thT  executed  by  the  bankrupt,  praying  to  supersede  fi>r  want 

r^S^eVr^  of  a  good  petitioning  creditor's  debt     That  part  of  the 

jointly  liable :  debt  on  which  question  arose  was  a  note  ibr  100/.,  for 

tend^rVasmade  which  the  bankrupt  was  jointly  liable  with  Ward, 
on  behalf  of  ry^^^  docket  was  struck  on  the  21st  of  December,  and 

Ward:  a  peti- 
tion to  supersede  ^e  fiat  issued  on  the  23d  of  December  1833. 

peUUoningcre-'       The  objection  to  the  debt  was,  that  Ward  had  tea- 

di^'il^^*'  dered  payment  of  the  note  before  the  fiat  issued. 
Payment,  after        ^he  petitioning  Creditor  deposed,  that  no  tender  was 

docket  struck*  ^  °.  n   •»  t     r  x^  i_  t_i. 

would  havebeen  made  till  the  mormug  of  the  23d  of  December^  when  ne 

invalid. 
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did  not  fed  at  liberty  to  accept  it,  as  instructions  to        1834. 
strike  a  docket  had  already  been  forwarded  to  London.  ^~~^ 

In  1883  the  bankrupt  assigned  all  his  personal  estate        Jones.  ^ 
to  the.petuioBer  on  the  usual  trusts  for  payment  of  his  ^"  the  matter 
ddbts.  Lakplqugh. 

Mr.  Bethdl  and  Mr.  Arnold^  for  the  assignees,  ob- 
jected that  the  petitioner  claimed  under  the  trust-deed, 
and  not  under  the  fiat ;  and  consequently  had  no  Jocus 
tiandi  to  petition  to  supersede  the  fiat. 

The  Chief  Judge  :  —  Whenever  a  party  can  prove 
that  any  grievance  will  arise  to  him  through  the  fiat, 
he  may  petition  to  supersede  it ;  the  Court  once  super- 
seded on  the  petition  of  a  person  summoned  to  attend 
as  a  witness  before  the  commissioners,  (a) 

Sir  George  Rose :  — 

Any  creditor,  though  claiming  adversely  to  the  fiat, 
may  petition  to  supersede.  A  judgment  creditor  may 
so  petition.  A  bare  trustee  under  a  deed,  who  is  not  a 
creditor,  may  apply  to  supersede  on  the  ground  that  the 
JBat  IS  an  obstacle  to  the  execution  of  his  trust,  and  so 
far  a  grievance.  In  this  case,  however,  the  trustee  will 
be  much  aggrieved  if  the  fiat  stand ;  because,  if  so,  the 
trust-deed  is  invalid,  and  he  may  have  to  pay  expences. 

But  we  must  require  this  trustee  to  enter  into  some 
terms  of  bringing  the  property  into  Court,  and  under- 
-tekiog  to  be  bound  by  the  order,  if  against  him. 


(a)  Ex  parte  Lane,  Mont,  12. 

An  attorney  baviog  neglected  him :   held  the  plaintiff  in  the 

to  put  in  bail  according  to  an  un-  action  had  a  sufEcient  interest  to 

dertaking,  an  attachment  issued ;  support  a  petition  to  supersede, 

'a  eomnnnion  then  issued  against  Ex  parte  Bold^  I  Cox,  425. 


444  CASES  IN  BANKRUPTCY. 

1834.  Mr.  SuHmsion  and  Mr.  Ching :  — 

The  petitioner  airrees  to  the  terms. 

Jones.  ^  tender  was  made  of  the  100/.  before  the  fiat  was 

In  thematter  issued.     The  ground  of  a  fiat  is,  that  the  bankrupt  has 
Lakplough.    ^  defeated  or  delayed  "  his  creditor,  which  is  impossible 
to  allege  when  the  debt  was  actually  tendered* 

Even  though  the  tender  had  not  been  l^ally  formal, 
yet  it  was  against  all  equity  and  good  faith  subsequendy 
to  issue  a  fiat. 


Mr.  BetheU  and  Mr.  Arnold^  contra^  were  stopped  by 
the  Court. 

The  Chief  Judge  :  — - 

This  fiat  is  not  disputed  because  issued  for  any  pur- 
pose not  sanctioned  by  law,  or  because  not  beneficial  to 
the  creditors ;  but  on  the  ground  of  there  being  no  peti- 
tioning creditor's  debt. 

In  fact,  this  is  a  mere  struggle  between  the  trustees 
and  the  assignees.  A  tender  does  not  extinguish  a  debt, 
it  merely  is  a  bar  to  an  action ;  so  that  if  a  subsequent 
demand  be  made  and  payment  refused,  an  action  will 
lie.  But  here  the  tender  was  on  behalf  of  Ward^  and  a 
tender  by  Ward  would  not  be  pleadable  by  the  bankrupt 
in  an  action  against  him. 

Sir  John  Crass:  — 

Even  if  the  tender  had  been  on  behalf  of  the  bank- 
rupt^ how  would  the  facts  stand  ? 

The  affidavits  for  the  docket  were  made  and  sent  off 
to  London  before  the  tender,  and  the  petitioning  credi- 
tor might  feel  that,  after  making  the  affidavit  of  debt,  he 
dare  not  accept  the  money. 

If  the  docket  were  struck,  it  would  be  an  invalid  pay- 
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ment.     A  tender  after  action  commenced  is  too  late ;  by 
analogy,  a  tender  after  docket  struck  is  too  late,  (a) 


1834. 


Sir  George  Ease :  — 


Ejf  parte 
Jones. 
In  the  matter 

If  the  money  were  paid  after  docket  struck,  it  would    Lamplouoh. 
be  an  invalid  payment,  (ft) 

Petition  dismissed. 


£x  parte  BEAGUE.  — In  the  matter  of 

SCONSWAR. 

1  HERE  were  three  partners.  In  February  1833  a 
joint  fiat  issued  against  two  of  the  partners ;  a  docket 
had  just  been  struck  for  a  separate  commission  against 
the  third.  This  was  a  petition  praying  that  the  separate 
fiat  might  be  directed  to  the  same  commissioners  as  those 
to  whom  the  joint  fiat  had  been  directed. 

Mr.  Swanston :  — 

The  petitioning  creditor  (who  is  a  joint  creditor  of  the 
three)  is  desirous  of  the  direction  of  the  Court.  The 
6  Geo.  4,  c.  16|  s.  17,  enacts  that  if,  after  a  commission 
issued  against  two  or  more  members  of  a  firm,  any  other 
commission  or  commissions  shall  be  issued  against  any 


CofR. 

May  5, 

1884. 

A  joint  fiat 
iaroed  agdnit 
two  partnen; 
thenoommu- 
■ionen  were  ap- 
pointed in  pulr- 
suanoe  of  1  &  S 
W.  4,  c,  S6^ 
s.  14;  aaeparate 
fiat  against  the 
third  partner 
eannot  be  di- 
rected to  the 
old  oommis- 
sionen. 


{a)  A  tender,  to  be  valid,  must 
be  made  before  the  issuing  of  the 
yint^Bac.Abr.Tender{D,)  for  that 
constitutes  the  actual  commence- 
ment of  the  suit ;  but  steps  taken 
bjT  a  plaintiff  in  contemplation 
only  of  an  action,  such  as  retain- 
ing an  attorney  and  instructing 
him  to  sue  out  a  latitat  against  a 
defendant,  or  even  an  application 


by  the  attorney  at  the  office  for 
a  writ,  will  not  deprive  the  de- 
fendant of  the  benefit  of  his  ten- 
der, if  it  were  made  before  the 
actual  commencement  of  the  suit. 
Briggi  V.  Calverley,  8  T.  R.  639. 
(b)  See  ex  parte  T^ompton,  1 
Fes,  jun.  157;  ex  parte  Gedge, 
5  Vet,  349;  ex  parte  Browne, 
15  Vei.  47S. 
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1834.  other  member  or  members  of  such  firm,  such  other 
*~~*'  mission  or  commissions  shall  be  directed  to  die  oommis- 
Bbagus.  sioners  to  whom  the  first  commission  was  directed,  and 
In  the  matter  immediately  after  the  adjudication  under  such  other 
ScoNBWAK.  commission  or  commissions,  the  commissioners  shall  con- 
vey and  assign  all  the  estate,  real  and  peisonal,  of  sodi 
bankrupt  or  bankrupts,  to  the  assignees  chosen  in  the 
first  commission ;  and  after  such  conveyance,  all  separate 
proceedings  under  such  other  commission  or  oommis^ 
sions  shall  be  stayed ;  and  such  commission  or  commia- 
sions  shall,  without  affecting  the  validity  of  the  first  com- 
mission, be  and  form  part  of  the  same;  provided  that 
the  Lord  Chancellor  may  direct  that  such  other  commis- 
sion or  commissions  be  issued  to  any  other  oommissioBim, 
or  that  such  other  commission  or  commissioiis  shall  pro- 
ceed either  separately  or  in  conjunction  with  the  first 
commission.  But  the  1  and  2  W.  4,  c  56,  s.  14,  enact* 
that  the  judges  who  go  the  several  circuits  in  KnglapJ 
and  Wales,  may  be  directed  by  the  Lord  Chancellor 
from  time  to  time  to  return  to  him  the  names  of  such 
number  as  he  shall  think  fit  to  require,^  of  barristerB^ 
solicitors,  and  attorneys  practising  in  the  counties  to  the 
said  circuits  belonging;  and  upon  such  perscms  being 
returned  and  approved  by  the  Lord  Chancdior^  the  fial 
or  fiats  aforesaid  not  directed  to  the  Court  of  Bank- 
ruptcy shall  be  directed  to  some  one  or  more  of  such 
persons  in  rotation  to  act  as  commissioners  of  bankruptt 
according  to  the  district  or  places  for  which  such  persons 
shall  be  so  returned,  and  to  no  other  perwn  than,  wch  as 
shall  be  included  in  such  return :  provided  always,  that 
it  shall  be  lawful  for  the  Lord  Chancellor  at  any  time  to 
remove  any  person  from  the  lists  to  be  so  returned,  for 
such  cause  as  shall  to  him  seem  fit 

This  latter  section  creates  a  difficult ;  new  commit* 
sioners  have  been  appointed  under  that  dansey  and 
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Ae  former  fiat  is  directed  to  commissioners  who  are  not  1834. 

in  the  new  list ;  therefore,  unless  the  Court  can  inter-  — 

fere,  the  new  fiat  will  be  directed  to  the  new  list.  Bbaoub* 

The  present  application  is,  that  the  new  fiat  may  be  '°  ^^®  matter 

directed  to  the  old  commissioners.  Scokbwak. 


fisr  Cyriam :  — -  The  words  of  the  act  are  imperative, 
flod  the  Court  has  no  power  to  interfere;  if  the  order 
a^ed  were  made,  the  second  fiat  would  be  liable  to  be 
upset  at  law. 


JBm  parte  WILLIAM  BARRETT— In  the  matter  of     q  ^f  ^ 

CHARLES  BARRATT.  May  7, 

1834. 
On  the  petition  of  W*  Bcnrett^  a  reference  was  ordered  When  seTeml 

to  one  of  the  deputy  registrars  of  the  court  to  tax  the  Sfi^onXsUih^is 
bills  of  costs  of  George  Cookcy  and  that  he  should  ac-  «>cuiated  on 

the  aggregate 

count  for  all  sums  received  on  account.  amount. 

The  deputy  registrar  made  a  certificate  in  July  1833, 
which  was  objected  to,  and  ordered  to  be  reviewed ;  and 
in  February  1834  he  certified  that  he  had  taxed  four 
bills  of  costs,  as  follow : 

A  bill  of  195  taxed  at  164 

78      60 

14      5 

26      8 

And  he  certified  that  Coohe  had  been  overpaid  8/. 

The  amount  taxed  off  the  bill  of  195/.  was  less  than 
one  sixth,  but  the  aggregate  taxed  off  the  whole  four 
bills  exceeded  one  sixth. 

This  was  a  petition  praying  that  Coohe  might  be 
ordered  to  pay  over  the  8/.,  and  that  he  might  pay  the 
costs  of  taxation. 
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18S4. 

Ex  parte 

Baeeett. 

In  the  matter 

of 

Baeeatt. 


Mr.  Swanston  for  the  petitioner,  who  was  both  peti- 
tioning creditor  and  assignee. 

Mr.  Koe  for  the  respondent :  —  One  sixth  is  taxed  off 
the  aggregate  amount  of  the  four  bills ;  but  they  ought 
to  be  taken  separately,  in  which  case,  as  one  sixth  was 
not  taxed  off  the  195/.  bill,  the  respondent  ought  not  to 
pay  the  costs  of  its  taxation.  The  bills  were  for  distinct 
matters:  the  195/.  bill  was  for  business  done  under  the 
bankruptcy  for  the  petitioner,  first  in  his  character  of 
petitioning  creditor,  and  second  in  his  character  of  as- 
signee; the  78/.  bill  was  for  conveyancing  business 
transacted  for  the  petitioner  as  a  mortgagee  under  the 
bankruptcy ;  and  the  14/.  bill  was  for  the  costs  of  an 
action,  quite  independent  of  all  the  other  transactions. 

The  Chief  Judge  :  — 

The  rule  in  the  common  law  courts  is^  that  If  one 
sixth  be  taxed  off,  the  solicitor  is  to  pay  the  costs  of 
taxation ;  if  less,  the  costs  are  in  the  discretion  of  the 
Court,  (a)  1  Tidd.  Prac.  K.  B.  337,  edit.  6.  TTiis 
rule  is  followed  in  equity,  1  Turn,  jp  Ven.  Ch*  Prac.  864, 
and  adopted  in  bankruptcy,  (b) 

This  rule  is  not  contested,  but  it  is  urged  that  the 
bills,  being  for  separate  matters,  are  to  be  taxed  sepa- 
rately, and  the  costs  to  depend  on  the  taxation  of  each. 


(a)  ^  And  the  said  respective 
Courts  are  thereby  authorized  to 
award  the  costs  of  such  taxation 
to  be  paid  by  the  parties,  accord- 
ing to  the  event  of  the  taxation 
of  the  bill ;  that  is  to  say,  if  the 
bill  taxed  be  less  by  a  sixth  part 
than  the  bill  delivered,  then  the 
attorney  or  solicitor  is  to  pay  the 
costs  of  the  taxation;  but  if  it 


shall  not  be  less,  the  Court  in 
their  discretion  shall  charge  the 
attorney  or  client  in  regard  to 
the  reasonableness  or  unreasoo* 
ableness  of  such  bill."  9  Geo.  S, 
C.23,  S.S5,  made  perpetual  by 
30  Geo.  3,  c.  19,  S.75. 

{b)  Ex  parte  WettaU,  8  Vet.  t 
Sea,  141. 
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If  one  of  these  bills  had  been  against  Barrett  as  petition*        1 834. 
ing  creditor,  and  another  against  Barrett  and  some  other 
person  as  assignees,  8tc«  it  might  create  some  such  dis-      ^areett. 

tinction.  In  Ihe^  matter 

In  the  present  case  it  is  immaterial  that  the  matters      Bakbbtt^ 
are  distinct.     The  sum  taxed  off  must  be  calculated  on 
the  aggregate  amount  of  all  the  bills. 

Sir  John  Cross :  —  If  the  three  bills  had  been  proved 
to  have  been  distinct  I  should  have  felt  some  doubt,  but 
that  is  not  established.     I  concur. 

Sir  George  ^96.*-^  This  is  a  question  of  general 
practice,  not  in  bankruptcy  only,  which  on  this  point  is 
adopted  from  that  of  Chancery  and  the  other  courts.  If 
one  sixth  be  taxed  off,  the  costs  are  of  course ;  if  less 
than  one  sixth,  then  they  are  in  the  discretion  of  the 
Court.  This  rule  was  always  followed  by  Lord  Eldon 
in  bankruptcy ;  and  I  feel  convinced  that  there  have  been 
cases  where  the  same  rule  has  been  followed  when  there 
were  several  bills.  The  present  objection  was  never 
before  taken,  which  is  a  strong  circumstance,  though  not 
conclusive,  against  its  validity.  The  order  for  taxation 
restrains  an  action.  Suppose  the  bills  distinct^  did  they 
not  nevertheless  furnish  one  entire  ground  of  action 
which  was  restrained  by  the  order  ?  Only  one  account 
was  ordered  to  be  taken. 

Costs  of  the  original  petition,  of  this  taxation,  and 
of  and  incidental  to  this  petition^  to  be  paid  by  the 
respondent. 
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C.  of  R.  Ex  parte  HALL.  —  In  the  matter  of  HALL. 

May  7, 

1  HE  petition  stated  that  a  fiat  issued  on  the  2ist  of 

After  the  choice  « 

of  assignees,  the  June  1832  against  the  petitioner  and  others;  that  on 
S!kral5'o"der  ^^^  28thof  August  1832  the  commissioners,  under  the 
as  to  the  hank-    direction  and  at  the  request  and  recommendation  of  the 

rupt's  allowance 

for  mainte^  assignees^  made  the  following  order :  <^  That  John  HaU 
"*"**'  the  elder,  Joseph  HaOj  and  Thomas  Hall  shall  receive  the 

sum  of  2L  per  week,  until  they  have  passed  their  final  ex- 
amination.'' That  the  final  examination  of  the  petitioner 
had  been  postponed  from  time  to  time,  and  that  on  the 
14th  of  February  1833  he  attended  to  pass  his  final  ex- 
amination, and  produced  his  balance  sheets,  but  they 
were  rejected  by  the  commissioners,  and  the  eicamination 
of  the  petitioner  and  the  other  bankrupts  was  adjourned 
sine  die.  That  the  ground  of  the  rejection  was,  because 
the  petitioner  would  not  alter  them  so  as  to  make  them 
correspond  with  the  balance  sheet  of  Joseph  HaUy  which 
the  petitioner  could  not  conscientiously  do^  as  he- be- 
lieved that  his  balance  sheets  were  correct.  That  since 
the  4th  of  October  1832  the  allowance  had  been  with- 
held by  the  assignees.  That  he  could  not  recommence 
in  business  for  want  of  his  certificate,  which  he  otherwise 
could  do  with  the  assistance  of  his  friends,  and  that  he 
had  been  compelled  to  apply  to  the  parish  officers  fi>r 
relief. 

This  was  a  petition  by  Thomas  Hall  for  the  arrears 
of  his  allowance,  and  that  the  commissioners  might  be 
ordered  to  pass  the  last  examination  under  the  balance 
sheets  already  produced. 

The  reason  given  by  the  assignees  for  discontinuing 
the  allowance  was  want  of  funds. 
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The  petilioner  had   paid  16^.  in  the  pound  on  his        IBSk 
separate  estate.  

Ex  parte 
Hall. 

Mr.  Montagu  for  the  petition :  —  ^n  the^  matter 

By  6  Geo.  4.  c.l6.  s.ll4.  it  is  enacted,  «  Tliat  it  Hall. 
shall  be  lawful  for  the  commissioners,  before  the  choice 
of  assignees,  and  after  such  choice  with  the  approbation 
of  the  commissioners  testified  in  writing  under  their 
hands,  from  time  to  time  to  make  such  allowance  to  the 
bankrupt  out  of  his  estate,  until  he  shall  have  passed 
his  last  examination,  as  shall  be  necessary  for  the  sup- 
port of  himself  and  family." 

The  order  made  by  the  commissioners  for  the  allow- 
ance being  on  the  proceedings,  the  assignees  have  no 
right  to  refuse  to  pay  it  regularly. 

The  examination  is  indeed  adjourned  sine  die.  But 
why?  Because  the  bankrupt  cannot  alter  his  balance 
sheet,  which  is  correct,  to  tally  with  one  which  is  in- 
correct. This  custom  of  adjourning  an  examination 
sine  diej  because  the  commissioner  is  dissatisfied,  is 
highly  improper,  and  never  could  have  been  contem* 
plated  by  the  legislature.  If  the  bankrupt  did  not 
satisfy  the  commissioners,  he  should  have  been  at  once 
committed,  and  then  the  question,  whether  he  were 
bound  to  act  as  required?  could  be  brought  before 
some  court  on  habeas  corpus. 

The  intent  of  an  adjournment  sine  die  was  to  prevent 
the  bankrupt  harassing  the  assignees  by  continued  ex- 
aminations, and  not  to  be  used  as  a  means  of  punishing 
the  bankrupt. 

But  it  is  quite  a  mistake  to  imagine  that  a  commis- 
sioner should  no^^^ss  the  last  examination,  because  he 
perceives  the  baflkt  has  not  given  a  true  account  of 
his  property ;  thatlH^  be  a  reason  for  passing,  as  an 
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1834.        indictment  cannot  be  preferred  till  after  tlie  bankrupt 
has  passed  his  last  examination. 

Ex  parte 
Hall. 

In  the  matter       ^^,^  Swanston,  contra,  contended,  the  Court  had  no 

Oi 

Hall.         power  over  the  assignees  in  respect  of  the  allowance. 

The  Chief  Judge:  — If  the  act  authorized  the  com- 
missioners to  make  the  allowance,  and  they  did  so,  and 
the  assignees  refused  to  pay  it,  the  Court  might  inter- 
fere; but  the  act  only  enables  the  commissioners  to  make 
the  order  till  the  choice  of  assignees,  after  which  the 
assignees  may  make  the  order  with  the  consent  of  the 
commissioners.  It  is  clear  that  the  commissioners  could 
not  alone  make  the  order  on  which  this  bankrupt 
claims,  and  the  Court  cannot  make  any  order  on  this 
petition. 

Sir  John  Cross :  —  Putting  the  case  most  favourably 
for  die  bankrupt,  granting  that  the  assignees  and  com- 
missioners agreed,  in  the  regular  way,  that  an  allow- 
ance should  be  made,  how  then  would  the  case  stand  ? 
The  bankrupt  says,  the  commissioners  ought  to  have 
passed  his  last  examination.  The  moment  he  passed  his 
allowance  ended,  and  yet  he  demands  the  arrears  be- 
cause he  has  not  passed ;  that  is  to  say,  he  asks  an 
annuity  of  100/.  a  year  for  not  passing. 

Petition  dismissed.     Costs  not  asked. 
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In  the  matter  of  LAWRENCE.  C.  of  R. 

May  8, 

1  HE  commission  issued  in  1830.     In  October  1833        ^®^*- 
the  bankrupt  passed  his  last  examination.  soie^^utor  * 

A,  B,  by  his  will  left  C.  Z).,  E.  JP.,  and  the  bankrupt  :^*>?  becomes 

•^    ,        ,  ^  ^     bankrupt  may 

trustees  of  his  will,  and  his  {A.  B*s)  wife  and  the  bank-  sign  his  own 
rupt  executors.     C.  D.  and  E.  F.  disclaimed  the  trust,   ^^^^     ^' 
and  the  bankrupt,  as  acting  trustee  and  executor,  re- 
ceived sums  on  account  of  the  testator's  estate. 

By  an  order  of  the  Vice-Chancellor,  in  May  1831, 
on  the  petition  of  the  executrix,  a  reference  was  made 
to  the  commissioners  to  take  an  account  of  what  was  due 
by  the  bankrupt^  and  the  executrix  was  to  prove  for  the 
same.  The  commissioners  found  9,450/.  due  to  the  tes- 
tator's estate,  and  admitted  the  proof  accordingly. 

The  executrix  died  in  1832,  leaving  the  bankrupt  and 
two  others  executors  of  her  will;  the  two  others  re- 
nounced probate,  and  the  bankrupt  thus  became  her 
£ole  executor. 

The  debts  above  20/.  amounted  altogether  to  19,142/., 
proved  by  thirty-seven  creditors;  the  debts  under  and 
up  to  20/.  amounted  to  190/.,  proved  by  thirteen  cre- 
ditors. 

Forty-two  creditors  had  signed  the  certificate,  whose 
4lebts  amounted  to  7,549/.,  being  more  than  three  fifths 
in  number  and  value  of  those  proving  for  20/.  and  up- 
wards, excluding  the  executorship  debt. 

The  bankrupt,  as  surviving  executor,  had  signed  his 
own  certificate,  but  the  commissioners  refused  to  allow 
it  to  pass  with  his  signature,  and  expressed  a  desire  that 
he  should  obtain  the  opinion  of  the  Court  thereon. 

Mr.  Stvanston,  for  the  petition,  said,  if  the  bankrupt 
iDould  not  sign  it  was  impossible  for  him  to  procure  his 
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1834.        certificate,  as  the  debt  would  be  included  in  the  calcu- 

lation  of  the  requisite  number  and  value,  and  cited  ex 

In  the  matter  i  ^7  c    r  i 

of  parte  Shaw^  I  GL^J.  U 

LaWR£NC£. 

The  Chief  Judge  :  —  I  see  nothing  to  prevent  the 
bankrupt  signing  the  certificate ;  the  necessity  for  this  is 
caused  by  the  death  of  the  executrix  and  actus  Dei 
nemini/aciat  ivjnriam. 

Sir  John  Crass:  —  In  Qx)per's  case,  Cookey  462,  a 
similar  order  to  that  now  asked  was  made,  (a) 

(a)  Cooper^s  case,  Green,  B.  L.  principal  creditor  under  his  own 

260,  and  Cooke^  468,  is  as  fol-  commission,  and  as  such  he  had 

lows : —  signed  the  commissioners'  certi- 

Upon   petition    preferred    by  ficate  of  his  own  conformity,  and 

creditors  to  the  late  Lord  Chan-  also  chosen  himself  sole  assignee 

cellor,  Earl  Hardwicke,  praying  under  the  commission  taken  out 

for  the  removal  of  a  sole  as-  against  bimself>  and  alleges  that 

signee,    and    that  his  Liordship  he  is  not  obliged  to  render  any 

would  not  confirm  the  commis-  account,  because  he  cannot  do  it 

sioners'  certificate  of  the  bank-  to  any  body  but  himself. 

rupt*s  conformity,  the  case,  upon  Which  petition,  on  the  bear- 

the  allegations  suggested  there-  ing,  was  dismissed  by  the  Qiao- 

in,  appeared  singularly  remark-  cellor,  because  his  Lordship  de- 

able ;    for    they    stated    {inter  clared    that    every   rulei   every 

alia)  that  the  clerk  to  the  com-  maxim,  and  every  principle  of 

mission  was  the  petitioning  ere-  law,  concurred   in   recogniang 

ditor,  and  sued  it  out ;  and  that  the  claim  in  question.    It  is  well 

the  present  assignee's  father,  be-  known  (said  his  Lordship)  that, 

ing  the  principal  creditor  under  by  the  law  of  England,  the  act  of 

the  commission,  had  chosen  him-  God  or  of  the  law  can  do  no 

self  sole  asdgnee,  and  that  he  man  any  injury  or  wrong;  but 

had  since  departed  this  life  in-  in  case  I  was  not  to  dismiss  this 

testate,  leaving  his  said  son,  the  petition,  the  act  of  God,  as  well 

bankrupt  (and  now  sole  assignee  as  of  the  law,  would  do  the  per- 

under  his  own  commission),  his  son  against  whom  it  is  preferred 

only  heir  at  law,  whereby  the  an  irreparable  injury;  for  as  the 

said  intestate's  sud  son  became  original  creditor  died  intestate, 

his  sole  personal  representative,  leaving  the  bankrupt   his  only 

and  thereby,  as  he  insisted,  (he  son,  and  consequently  universal 
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Sir  George  Bose :  —  1834. 

In  this  case  there  is  a  difficulty  arising  from  the  bank-  ' 

rupt  being  a  trustee  under  the  will,  as  well  as  executor.  of 
Lawrence. 


heir,  if  I  was  to  be  of  opinion  they  are  to  be  considered  as  cen- 
his  representative  had  no  legal  tering  in  several  persons,  and  as 
right,  the  person  of  the  present  distinct  rights;  the  party  there- 
bankrupt  could  never  be  released,  fore  entitled  to  them  may  ex- 
as  no  other  creditor  is  qualified  ercise  them  separately;  as,  for 
to  sign  for  him  the  commb-  instance,  a  mortgagee  has  many 
sioners'  certificate.  Nor  can  any  remedies  to  recover  his  money : 
person  be  legally  qualified  for  the  Chancery  cannot  enjoin  such 
that  purpose  during  the  life  of  a  creditor  from  proceeding  on  his 
bankrupt.  Besides,  what  a  strange  bond  in  ejectment  and  action  of 
construction  must  I  put  on  the  covenant,  as  also  on  a  bill  for 
right  in  question  ?  for  then  I  a  foreclosure  on  all  these  at  one 
must  declare  that  both  the  act  and  the  same  time ;  and  such  in- 
of  God  and  of  the  law,  viz.  the  junction  hath  been  refused  here, 
death  of  the  intestate,  and  the  because  no  court  of  justice,  much 
administration  granted,  and  le-  less  a  court  of  equity,  can  de- 
gally  granted,  to  the  surviving  prive  a  subject  of  his  birth-rights, 
son  and  heir,  operate  so  far  as  to  which  he  \h  entitled  by  the  law 
to  make  the  residue  of  the  in*  of  his  country,  one  of  which  is 
testate's  estates  liable  to  the  a  right  to  bring  an  action  for  re- 
demands  of  the  administrator's  covery  of  every  species  of  pro- 
creditors,  but  that  those  acts  do  perty,  though  each  accrues  from 
not  discharge  his  person,  where-  one  and  the  same  cause.  And 
by  the  very  end  and  true  spirit  in  answer  to  the  objection  that 
of  the  bankrupt  laws  would  be  courts  of  justice,  especially  those 
absolutely  defeated ;  for  the  pay-  of  conscience,  should  prevent 
ment  of  debts  releases  the  per-  circuity  and  multiplicity  of  ac- 
son  in  all  cases ;  but  under  the  tions,  and  more  so  vexatious 
bankrupt  laws  the  bankrupt's  all,  suits  (which  those  in  question 
though  ever  so  deficient  towards  are  contended  must  be  con- 
payment,  operates  not  only  to  udered),  his  Lordship  observed, 
the  fiill  discharge  of  his  debts,  that  discharging  the  debt  would 
but  also  to  the  absolute  release  put  a  stop  to  all  the  proceedings 
of  his  person.  at  once.  But  to  mention  a  case 
"When  the  law  casts  (continued  rather  more  in  point,  the  same 
the  Chancellor)  different  rights  person  may  prove  a  debt  under 
on  one  and  the  same  individual,  a  commission  in  his  own  right, 
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18S4.        A  trustee  cannot  sign  without  a  breach  of  trust.    Pawd 

'        V.  Evans,  5  Ves.  839.     I  cannot  approve  of  that  de- 

of  cbion,  but  such  is  the  law  as  there  decided.     If  the 

Lawbbnce.     bankrupt,  by  signing  as  trustee,  commit  a  breach  ol 

trust,  that  may  be  dealt  with  in  another  court. 

The  bankrupt  is  executor,  and  there  is  nothing  to 
prevent  bis  proving,  and  having  proved  there  is  nothing 
to  prevent  his  signing  his  certificate,  only  that  the  Court 
may  refuse  to  allow  the  certificate,  unless  the  bankrupt 
Iiad  leave  to  sign. 

On  the  whole,  as  the  bankrupt  is  not  restrained  by 
positive  enactment,  I  am  of  opinion  that,  in  this  case,  the 
legal  right  to  sign  the  certificate  follows  tlie  right  to  prove. 

Par  Cwriam :  —  We  think  the  commissioners  vnH  not 
act  improperly  in  allowing  the  certificate  to  pass  with 
the  signature  of  the  bankrupt. 

another  as  executor,  a  third  aa  defraud  the  crediton  of  the  aoo, 
adjiiinifttrator,a  fourth  as  assignee  for  that  the  debt  of  the  petitioii- 
to  a  bankrupt,  and  a  fifth  in  ing  creditor  (the  clerk  to  the 
right  of  his  wife.  So  one  and  commission)  was  colfaisive,  and 
the  same  person  may  be  petv-  contracted  on  purpose  to  sap- 
tioning  creditor,  represent  the  port  a  fnendfy  commissioD, — m 
whole  body  of  creditors^  and  this  allegation  is  not  even  so 
choose  himself  sole  assignee  ud-  much  as  attempted  to  be  made 
der  one  and  the  same  commis-  out  by  any  sort  of  evidence,  it 
sion,  which  b  not  unusual,  ibr  it  must  be  totally  disregarded ;  and 
always  happens  when  no  creditor  1  cannot  presume  fraud  in  any 
but  the  petitioning  one  appears  case,,  especially  in  such  a  one  as 
till  after  such  choice  is  made,  the  present  appears  to  the  Court. 
His  Lordship  concluded :  '*  This  And  indeed  was  there  such  col- 
certificate  is  legally  signed ;  there  lusion  as  suj^gested,  the  deceased 
is  no  suggestion  of  concealment,  has  made  the  bankrupt's  credi- 
nor  any  imputation  of  fimid ;  for  tors  ample  amends,  by  enabling 
as  to  the  all^ation  in  the  peti-  him  perhaps  to  pay  every  one  of 
tion,  that  the  clerk  to  the  com-  them  20«.  in  the  pound,  though^ 
mission  and  the  father  and  son  may  be,  against  his  intention.** 
combined  together  in  order  to 
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Ex  parU  FOULGER.— In  the  matter  of  PALMER.      C.  of  R. 

May  8, 

1  HIS  was  a  petition  to  supersede,  presented  by  the  ^, 
petitioning  creditor.  tion  has  been 

A  judgment  creditor,  who  disputed  the  validity  of  the  the  verdict  is'' 
commission  on  the  cround  that  the  bankrupt  was  not  a  •*^'*"5  *^® 
trader  subject  to  the  bankrupt  laws,  brought  an  action,  and  the  bank- 
and  obtained  a  verdict  against  the  validity  of  the  com-  the  fiat  may  be 

mission  superseded  on 

"'*^*""'  the  peUtion  of 

The  petitioning  creditor,  finding  he  could  not  support  the  petitioning 
the  commission,  petitioned  to  supersede.     The  creditors  the  bankrupt 
who  had  oroved  were  eleven  in  number,  to  the  amount  J^^*  mrren- 
of  14,886/.,  of  whom  ten,  to  the  amount  of  14,135/., 
consented  to  the  supersedeas.    The  creditor  who  refused 
to  consent  did  not  oppose  this  petition. 

The  petitioner  positively  denied  any  collusion  with 
the  bankrupt,  and  stated,  he  was  solely  actuated  by  the 
diflSculty  in  which  he  was  placed  by  his  inability  to 
enforce  the  commission. 

It  being  known  that  the  commission  was  disputed,  no 
one  would  consent  to  become  assignee* 

Various  orders,  enlarging  the  time  for  the  bankrupt's 
surrender,  were  obtained  by  the  provisional  assignee,  the 
last  of  which  expired  after  the  action  had  been  tried, 
without  the  bankrupt  having  surrendered,  whereon  the 
commissioners  caused  the  bankrupt  to  be  proclaimed  for 
non-surrender* 

The  bankrupt  was  in  Jamaica. 

The  petition  was  heard  on  the  13th  of  February  1833, 
when 

Sir  George  Rose  objected,  that  the  petition  could  not 
be  heard,  as  the  bankrupt  had  not  surrendered. 
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1834.  Mr.  Ttimer,  for  the  petition,  urged  that  there  being 

a  verdict  airainst  the  validity  of  the  commission  it  was 

FouLGEE.  invalid  and  void  at  law,  and  the  bankrupt  had  com- 
In  the  matter  mitted  no  felony  in  not  surrendering.  But  even  if  he 
Palmer.  had,  this  was  not  the  petition  of  the  bankrupt,  to  which 
the  objection  of  non-surrender  might  or  might  not  be 
a  valid  objection,  but  of  the  petitioning  creditor,  who  had 
no  influence  over  the  bankrupt,  and  who  was  harassed 
by  the  pendency  of  a  commission  he  could  not  support  at 
law ;  and  he  cited  ex  parte  BjcbertSy  2  Bose,  374 ;  ex  pcurU 
CarUnffy  2  GL  ^  «7.  35 ;  ex  parte  Lavender^  1  Aue,  55; 
ex  parte  Glynn^  Mont.  128 ;  ex  parte  Norcotty  MonL  281. 

In  none  of  these  cases  had  the  commission  been  de- 
clared invalid  at  law,  as  this  had. 

The  latest  case  is  ex  parte  Drakcy  Mont.  490,  where 
the  Chief  Judge  said,  <^  The  only  case  exciting  any 
doubt  in  my  mind  was  ex  parte  NichoUs^  2  GLSfJ.  101. 
There  the  petition  was  presented  within  the  forty-two 
days,  as  it  was  in  the  case  now  before  the  Court.  But 
in  ex  parte  NichoUsy  justice  required  that  the  general 
rule  should  be  relaxed,  on  the  ground  that  it  was  absurd 
and  impossible  to  surrender  to  a  commission  clearly 
illegal  on  the  face  of  the  proceedings  themselves.'' 

Is  that  not  the  case  here  ?  The  proceedings  them- 
selves show  that  the  trading  would  not  support  a  com- 
mission ;  the  bankrupt  was  described  as  a  *^  ship  owner." 
On  the  trial,  which  was  before  Lord  Tenterdefij  the  jury 
were  inclined  to  find  that  there  was  a  sufficient  trading 
to  support  the  commission  ;  but  his  Lordship  told  them 
he  would  undertake  to  tell  them  that  there  was  no  such 
trading  as  would  support  a  commission,  whereon  the 
verdict  was  givea  which  upset  this  fiat. 

Ex  parte  Clarkej  Mont.  ^  BU»  384,  is  the  only  instance 
where  the  petitioning  creditor  presented  a  petition  to 

11 
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supersede,  except  ex  parte  JVilkinsonf  1  GL  ^  J.  387,        1834. 
and  there  the  bankrupt  concurred,  which  rendered  the        

.  .  Ejt  parte 

case  suspicious.  Foulgkr. 

The  bankrupt  is  in  Jamaica^  and,  being  informed  that  ^"  the  matter 
the  commission  is  invalid,  refuses,  as  the  petitioner  is       Paiji£b. 
informed,  to  be  at  the  trouble  and  expence  of  coming 
over  to  this  country  to  surrender  under  an  invalid  com- 
mission, though  he  has  expressed  his  willingness  so  to 
do  if  its  validity  were  established. 

The  Chief  Judge  :  — 

In  ex  parte  BobertSy  2  Rose^  374,  the  separate  com- 
mission only  was  superseded,  to  give  effect  to  a  joint 
commission ;  the  bankruptcy  was  not  superseded. 

I  do  not  perceive  that  the  petition  being  by  the 
petitioning  creditor  creates  any  distinction. 

I  recollect  that  in  ex  parte  Clarke^  Mont.  ^  BIL  384, 
the  circumstances  of  the  case  produced  a  strong  impres- 
sion on  my  mind  that  the  petition  was  one  in  which  the 
bankrupt  was  concerned. 

Sir  John  Cross :  — 

I  understand  the  petitioning  creditor  to  say,  I  have 
wronged  the  bankrupt  in  issuing  this  fiat,  and  I  desire  to 
right  him  again  by  superseding  it.  The  objection  is, 
that  the  bankrupt  ought  first  to  surrender;  but  if 
the  fiat  be  invalid,  there  may  be  no  power  over  him 
under  it. 

This  fiat  is  one  which  must  be  entered  or  registered 
in  Jamaica,  which  will  prevent  the  alleged  bankrupt 
selling  his  estates  there.  As  there  exist  cases  where 
commissions  have  been  superseded  without  surrender,  it 
may  deserve  consideratiop  whether  it  should  not  be  done 
in  this  case. 
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1834-.  Sir  George  Rose  :  — 

If  the  flat  be  superseded,  we  render  the  petitioning 

Ex  pdrtc 

FouLGsa.  creditor  liable  to  an  action  by  the  bankrupt. 
In  the  matter  j  ^^  of  opinion,  that  as  the  bankrupt  has  not  surren- 
Palmer.  dered,  the  commission  should  not  be  superseded ;  it  may 
however  be  impounded,  which  will  furnish  all  the  pro- 
tection the  petitioning  creditor  can  desire,  and  in  every 
otlier  circumstance  have  the  same  practical  effect  as  a 
supersedeas.  As  soon  as  the  commission  is  impounded, 
the  messenger  will  give  up  possession,  and  the  pro- 
visional assignment  be  vacated,  and  the  petitioning  cre- 
ditor will  be  at  liberty  to  bring  an  action  for  his  debt. 

Curia  advisare  vult. 

May  8.  The  Chief  Judge  :  — 

I  have  examined  the  proceedings  in  this  bankruptcy, 
and  see  no  reason  to  suspect  that  the  action  at  law  was 
not  fairly  defended  by  the  petitioner,  and  properly  de- 
cided against  him.  I  am  therefore  satisfied  that  Mr.  Pal'» 
mer  was  not  a  trader  within  the  purview  of  the  bank- 
rupt laws;  and  as  more  than  a  twelvemonth  has  now 
elapsed  since  this  matter  was  brought  before  this  Court, 
and  no  creditor  has  interposed  in  support  of  the  commis- 
sion, I  think  that,  under  the  peculiar  circumstances  of 
this  case,  the  commission  may  be  safely  superseded 
without  impeaching  the  propriety  of  the  general  rule 
requiring  the  previous  surrender  of  the  bankrupt. 

Per  Curiam :  —  Let  the  commission  be  supei^seded^ 
with  costs,  as  prayed. 

END  OF  CASES  IN  EASTER  TERM  1834. 
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JEa:  parte  NOKES.— In  the  matter  of  NOKES.  L.  C. 

May  22, 
Mr.  MONTAGU   applied,    at    eleven    o'clock,    to        1834. 
Mr.  Commissioner  Fonblanque.    to    be  heard    at    the  Where  there  are 

*     '  not  the  requi- 

opening  of  a  fiat,  on  behalf  of  Mr.  Nokes,  against  whom  "*«  to  support' 

....  ,  a  fiat,  the  Chan- 

It  bad  issued.  cellor  wiU  re- 

oonnnend  to  the 
commissioner  to 

Mr.  Fonbhmque  stated  (a),  that  it  had  always  been  his  ^n^ "Jhrid. 
opinion  that  it  would  be  expedient  that  the  declaration  judication,— 

-  lilt  .1  f  andif  thebank- 

oi  bankruptcy  should  be  ex  partCy  as  in  the  case  of  mptcybefound, 
injunctions,  but  that  the  person  declared  bankrupt  ^rtion*of  the'"' 
should   be  allowed   a  reasonable  time  to  show  cause  «dverti8emcnt 

in  the  Gaxette, 

against  the  declaration,  and  publication  in  the  Gazette ;  —and  super- 
but  that  his  opinion  had  not  been  sanctioned  by  the 
legislature,  and  he  must  obey  the  law ;  and  consequently 
he  could   not,  without  the  consent  of  the  petitioning 
creditor,  permit  counsel  to  attend. 

The  petitioning  creditor  refused. 

Mr.  Montagu  then  applied  that  the  opening  of  the 
fiat  might  be  deferred  two  hours,  as,  it  being  the  first 
day  of  term,  an  application  could  not  immediately  be 
made  to  the  Lord  Chancellor  for  an  order  that  counsel 
should  be  heard. 


Mr.  Fanblanque  said  he  could  not  so  defer  without 
the  consent  of  the  petitioning  creditor,  which  was  re- 

(a)  As  I  well  knew  the  fact  to  be. — D.  M. 
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1834.        fused.   He  accordingly  proceeded,  and  received  evidence 
""■^         in  support  of  the  fiat. 

Ex  parle  ^^ 

NOKXS. 

In  the  matter  ^^^  Montagu  immediately  attended  at  Westminster, 
Nous.  when  a  petition  was  presented  to  the  Lord  Chancellor, 
stating,  that  the  petitioner  had  not  been  engaged  in  trade 
for  seven  years ;  that  he  had  not  committed  any  act  of 
bankruptcy ;  and  that  the  petitioning  creditor  had  not 
any  debt  to  support  the  fiat ;  that  his  only  claim  was  on 
an  attorney's  bill,  which  had  never  been  delivered,  and 
on  which,  four  years  ago,  he  had  commenced  an  action, 
and  had  been  nonsuited,  and,  after  the  lapse  of  tliree 
years  had  commenced  another  action,  in  which,  a  few 
days  previous  to  the  issuing  of  the  fiat,  a  verdict  had 
been  found  against  him. 

llie  petition  then  prayed  as  follows :  — 
Your  petitioner  therefore  most  humbly  prays  your 
Lordship  that  the  said  fiat  may  be  forthwith  rescinded 
and  annulled,  and  that  your  Lordship  will  be  pleased  to 
appoint  an  early  day  for  the  hearing  of  this  petition ; 
and  that  in  the  meantime,  and  until  the  hearing  of  this 
petition,  the  said  C  E.  (the  petitioning  creditor)  may  be 
restrained  from  proceeding  with  the  prosecution  of  the 
said  fiat.     But  if  your  Lordships  shall  not  think  fit  so 
to  order,  then  that  your  petitioner  may  be  at  liberty  to 
attend  by  his  counsel  before  the  commissioner  at  the 
opening  of  the  said  fiat;  if  the  said  bankruptcy  shall 
be  found,  that  such  finding  may  be  returned  previous  to 
its  insertion  in  the  Gazette ;  and  that  until  it  has  been 
so  returned  to  your  Lordship,  that  such  insertion  may 
be  stayed  J  and  tliat  the  said  C  E,  may  pay  all  the  costs 
of  and  incidental  upon  this  application,  &c. 

Mr.  Knight  and  Mr.  Montagu  applied  to  the  Lord 
Chancellor  for  his  Lordship's  intimation  to  the  com* 
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iTiissioner,  that  counsel  ought  to  be  heard  against  the        1834. 
adjudication,  which  course  had  been  pursued  by  Lord       _ 
Lyndhtarst  in  ex  parte  Taylor j  MofU.  §f  Mac.  427.    They        Nokes. 
stated  that  no  affidavit  had  yet  been  fUed  on  account  of  ^"  the^matter 
the  very  pressing  nature  of  the  application,  which  would        Nokes. 
not  permit  a  moment's  delay. 

Lord  Chancellor:  —  On  filing  an  affidavit  that 
there  is  not  any  other  debt  claimable  by  the  petitioning 
creditor,  except  that  for  the  recovery  of  which  he  has 
been  nonsuited  in  one  action^  and  a  verdict  has  been 
found  against  him  in  another,  let  it  be  intimated  to  the 
commissioner  that  I  think  this  a  proper  case  for  the 
party  to  be  attended  by  his  counsel. 

On  returning  to  Mr.  Fonbldnque^  at  three  o'clock,  it 
appeared  that  the  parties  had  been  examined  by  the 
commissioner;  but  that,  in  order  to  hear  the  result  of  the 
application  to  the  Lord  Chancellor,  the  commissioner 
had  not  yet  proceeded  to  adjudicate. 

On  being  made  acquainted  with  the  intimation  from 
the  Lord  Chancellor,  Mr.  Fonblanque  adjourned  the 
meeting  for  the  adjudication  till  next  day,  saying,  how- 
ever, **  It  is  still  open  to  the  other  side  to  contend  that 
counsel  cannot  be  heard  for  the  bankrupt.  The  Lord 
Chancellor  intimates  a  wish,  and  when  a  Judge  merely 
recommends  in  case  after  case,  where,  if  he  had  power 
to  order,  he  would  do  so,  it  might  lead  to  an  inference 
that  he  has  no  power  to  make  an  order."  (a) 

(a)  Mr.  Christian  says,  ^  I  di-  is  expressly  given  him  by  statutes; 

vide  the  whole  jurisdiction  of  the  the  recommendatory  part,  which 

Chancellor  in   bankruptcy  into  is  now  by  far  the  greatest,  results 

what  I  shall  call  direct  and  man-  from  his  patronage  or  his  appoint- 

datory,  and  indirect  and  recom-  ment  of  the  commissioners,  and 

mendator}'.  The  mandatory  part  his  power  to  displace  them  for 


i   I 
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1834.  Mr.  Montagu  applied  for  leave  to  inspect  the  depo^ 

sitions,  which  the  commissioner  permitted. 
NoKEs.  It  appeared  that  there  had  not  been  any  act  of  trading 

In  the  ^matter  Juring  seven  years,  that  the  act  of  bankruptcy  was  lying 
NoKEs.  in  prison  six  years  ago,  and  that  the  petitioning  cre- 
ditor's debt  was  on  an  attorney's  bill  barred  by  the  sta* 
tute  of  limitations,  but  said  to  be  recoverable  by  reason 
of  the  bankrupt  having  acknowledged  the  debt  about 
five  years  and  eleven  months  anterior  to  the  date  of  the 
present  fiat,  by  the  insertion  of  the  debt  in  his  list  of 
debts  under  a  commission  then  issued  against  him. 

On  the  next  day  Mr.  Montagu  attended,  and  was  per^ 
mitted  to  examine  the  petitioning  creditor,  &c*,  when 
the  facts  stated  in  the  petition  were  confirmed,  with  the 
addition,  that  a  rule  nisi  for  a  new  trial  had  been  granted 
since  the  fiat  had  issued. 

Mr.  Montagu  proposed  to  call  witnesses  to  disprove 
the  allegations  of  the  petitioning  creditor. 

Mr.  Fonbkmque  refused  to  permit  any  evidence  to  be 
adduced  on  behalf  of  the  bankrupt. 

Mr.  Montagu  stated,  that  the  permission  given  by  the 
Chancellor  would  then  be  wholly  useless,  and  that  when- 
ever counsel  did  attend  in  these  cases  before  commis* 
sioners,  they  had  always  been  accustomed  to  examine 
and  to  adduce  witnesses,  as  was  done  in  re  BrycaUj 
1  Bo&e^  238,  which  was  before  the  first  list  of  commis« 
sioners,  where  counsel  on  both  sides  attended  at  the 
opening;  and  in  ex  parte  Harcourt^  2  jBose,  214,  before 
the  third  list  of  commissioners^  where  counsel  also  at- 

ever,  if  they  presume  to  act  con-  the  subject ;  and  it  now  remains 

trary  to  his  recommendation  or  for  me  to  convince  the  profes^ 

direction.    This  is  not  a  sudden  sionai    reader   that    it  is  welt- 

thouf^ht;  long  ago  it  suggested  founded/' &c.  2  Christian,B»L.6, 

itself  to  my  mind ;  it  is  confirmed  edit.  2d. 
by  a  thorough  investigation  of 
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tended ;  and  in  both  of  which  cases  witnesses  were  ex-        18M. 
amined  on  both  sides,  and  in  ex  parte  Taylor^  Mont.  J*         '    " 
Mac.  429 ;  and  that,  although  this  did  not  appear  in  the       Nmomu 
reports  of  the  cases,  the  fact  was  so;  and  the  observation  '"*  ^^^  matiar 
made  by  counsel  in  ex  parte  Taylor^  MM.  if  Mac  429,       Noxn. 
would,  without  this  permission  to  discover  the  whole 
truth,  remain  unanswered,  as  it  would  be  the  greatest 
injustice  to  permit  a  man  to  be  ruined  by  perjured  wit- 
nesses, when,  by  the  admission  and  examination  of  wit- 
nesses in  the  adjoining  room,  the  conspiracy  might  be 
detected  and  the  perjury  exposed,  (a) 

(a)  Even  if  there  had  been  all  made  to  the  Chancellor,  in  con* 

the  requisites  to  support  the  fiat,  sequence  of  a  dictum  in  e»  parte 

it  seems  that  after  a  lapse  of  time  Panom^  1  Atk.  804,  his  Lordship 

so  considerable  the  Court  would  was  in  the  constant  habit  of  grant- 

supersede,  particularly  if  subse-  ing  it.   This  dictum  k  as  follows : 

quent  creditors  would  be  injured:  ^  He  would  not  make  any  order 

aee  «r  parte  B<noes^  4  Ves.  175;  that  Mrs.  Pmnone  should  be  at 

ex  parte  Bourne^  9  Gl,  8^  J.  141.  liberty  to  be  attended  by  counael 

P^haps  the  evil  o{  ex  parte  decla^  upon  her  examination,  as  is  prayed 

rations  of  bankruptcy  was  nerer  by  the  petition,  because  it  may 

so  glaring  as  in  the  present  case;  be  made  a  precedent  in  other 

an  evil  which,  contrary  to  the  in-  commissions)  and  he  thought  an 

tention  of  the  Lord  Chancellor  inconvenience  would  arise  if  al* 

and  of  every  penon  who  has  re-  lowed  in  every  ease,  and  ther^ 

fleeted  on  the  subject,  has  been  fore  only  recommended  it  to  the 

verymuch  increased  by  the  recent  commissioners  in  this  particular 

alteration  of  the  law.    Previous  instance  to  indulge  Mrs.  Par$<nu 

to  the  1  &  2  W.  4,  c.  56,  the  four-  with  counsel,  but  would  make  no 

teen  lists  diflered  in  their  pnto-  order  for  that  purpose."    In  ev 

tice:  most  of  them  permitted  the  paHe  Taylor ^  Mont.  ^  Mae.  4«7, 

attendance  of  counsel :  the  first  witnesses  were  examined  on  both 

list  did  so  in  Bryanf%  case,  1  Rote,  sides,  and  thus  more  than  once  a 

SflS ;  the  third  in  JSarcourth  case,  conspiracy  has  been  baffled,  and  a 

S  /2ofr,  203;  the  fourth  per-  family  saved  from  ruin.    Under 

mitted  it,  and  the  sixth ;  the  se-  the  old  law,  merchants  and  trad- 

▼entii  did  not ;  the  eighth  did,  as  ers,  though  liable  to  be  ruined  by 

also  the  eleventh ;  and  in  any  ex  parte  declarations,  derived  a 

where  an  application  wj»  protection  from  having  the  judg- 

Vol.  L  h  h 


466  CASES  IN  BANKRUPTCY, 

1834.  Mr.  Fonblanque :  •—  My  opinion  remains  onaltered. 

Ex  parte         Mn  MofUoffu  then  urged,  that  there  being  a  verdict 

In  the  matter  &g&inst  the  debt,  which,  if  it  had  ever  existed^  was  of 

of  

NoKES.  mentoftbreecommisnonersywho  might,  iodeed,  if  he  foand  £ffi- 
were  liable  to  an  action  if  they  culty^  adTiie  vfith  the  other  cook 
acted  improperly ;  under  the  pre-  misdoneny  but  there  were  tome 
sent  act  the  evils  are  much  in-  men  who  never  found  any  <£ffl- 
creased,  no  counsel  is  in  any  case  culty  till  the  answer  was  heard." 
to  be  admitted,  and  although  the  — To  this  the  Lord  Chancellor 
Chancellor  may  intimate  that  answered: ''Another f>btervatioo 
counsel  ought  to  be  heard,  be  is  of  his  noUe  and  learned  friend 
to  remember,  that  Mr.  Montagu  which  struck  him  forcibly,  wa» 
was  in  thu  case  admonished  that  his  objection  to  one  man  in  s 
the  intimation  of  the  Lord  Chan-  case  of  bankruptcy  nlrimately 
cellor  b  not  an  order  which  a  making  another  a  bankrupt ;  bat 
judge  of  record  u  bound  to  obey,  that  was  here  provided  for.  Hii 
This  state  of  the  law,  of  which  noble  and  learned  friend  also  ob- 
all  persons  of  all  parties  have  in-  jected  to  give  the  power  of  raak- 
Tariably  complained,  (Sir  S.  Ro^  ing  a  man  a  bankrupt  into  the 
fttiliyj  Lord  Brougham^  Sir  E,  Sug-  hands  of  the  new  judges.  By  the 
deHf)  was  not  intended  to  be  con-  bill  it  certainly  was  provided  that 
tinned.  In  a  debate  in  the  House  one  judge  could  ent»  into  the 
of  Lords,  Sept.  33,  1831,  Lord  inquiry,  but  it  was  also  provided^ 
Wynford  said:  **  Under  the  pre-  that  the  moment  he  found  any 
sent  law  a  man  could  not  be  de-  extraordinary  difficulty,  either  ia 
dared  a  bankrupt  without  the  point  of  fact  or  in  point  of  law, 
concurrence  of  three  commis-  he  was  obliged  to  call  for  further 
sioners,  and  they  ought  not  to  assistance.  I^  howeTer,  it  was 
adjudge  a  man  a  bankrupt  until  clear  that  the  man  had  been  a 
he  had  been  heard  in  his  defence,  trader,  and  that  he  had  oomraitted 
He  must  therefore  protest  against  an  act  of  bankruptcy,  as  that  he 
the  merchants  and  bankers  of  this  had  a  nose  on  his  face,  the  coin- 
country  being  rendered  liable  to  missioner  then  decided  the  case. 
be  posted  in  theGacette  as  bank-  If  it  were  not  a  clear  case,  the 
rupts,  to  be  divested  of  all  their  commissioner  adjourned  it  for 
property,  their  business  stopped,  further  consideration,  and  thai 
and  themselves  and  their  families  obtained  the  assbtance  of  two 
turned  out  of  their  houses  on  an  other  commissioners;  the  three 
ex  parte  hearing  before  one  utting  together  would  decide 
commissioner :  the  commissioner  upon    the    facts,    and   adjodlge 
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many  years  standings  and  the  trading  and  acts  of  bank-        1884. 
ruptcy  being  so  long  ago,  the  bankruptcy  ought  not  to         — ^ 

1      J     1       J  Ex  parte 

be  declared.  Nokss. 

In  the  matter 

of 

accordingly.     He  apprehended,  isted.    At  present  a  man  might        Noksb. 

therefore,  that  a  man  would  never  be  made  a  bankrupt  and  his  goods 
be  found  a  bankrupt  by  one  com-  taken'possession  of,  and  he  know 
missioner  in  any  but  a  straight-  nothmg  whatever  about  it.  It  had 
forward  and  plain  case ;  at  pre-  been  long  objected  to,  but  it  was 
sent,in  straight-forward  cases, one  impossible  to  say  more  about  it, 
commissioner  did  the  business,  unless  some  tolerable  easy  and  safe 
and  the  moment  a  necessity  arose  means  of  abolishing  the  practice 
for  what  was  called  a  private  ex-  could  be  suggested.  In  Scotland, 
amination,  which  only  took  place  on  a  ^tition  for  a  sequestration 
in  cases  of  difficulty,  then  the  which  b  a  proceeding  in  the  na- 
other  two  came  to  his  assistance,  ture  of  a  commission  of  bankrupt, 
and  the  whole  three  took  the  ten  days  time  is  given  the  party 
case  into  their  hands.  His  ob-  before  execution ;  that  is  to  say^ 
ject  had  been  to  select  whatever  a  rule  fM  was  taken  out,  which 
was  good  or  worthy  of  preserva-  expired  in  ten  days,  giving  the 
tion  out  of  the  present  system,  parly  an  opportunity  of  super- 
and  in  this  instance  he  propos-  seding  the  commission.  It  was 
ed  that  the  new  commissioners  one  thing,  however,  to  have  a 
should  proceed  on  the  principle  system  of  law  long  established  in 
on  which  all  the  lists  now  act,  a  country  which  had  never  known 
biit  with  a  great  improvement  in  a  different  system,  and  it  was 
consequence  of  the  provision  another  thing  to  introduce  a 
which  had  been  made  for  cases  practice  into  a  country  which 
in  which  any  thing  like  difficulties  had  never  known  any  thing  what* 
aiose.  His  noble  and  learned  ever  of  it;  and  therefore  it  by 
liiend  had  said,  that  there  ought  no  means  followed,  because  the 
to  be  a  notice  given  to  a  bankrupt  system  worked  well  in  Glasgow, 
before  you  take  possession  of  his  that  it  would  also  be  beneficial 
property,  and  that  he  ought  not  in  Liverpool  or  London.  That 
to  be  found  a  bankrupt  ex  parte,  was  no  doubt  a  question  well  de- 
That  was  a  subject,  as  his  learned  serving  of  discussion ;  and  ac^ 
and  noble  friend  well  knew,  cordingly  he  bagged  to  state  to 
which  had  been  a  question  of  their  Lordships,  and  to  his  noble 
long,  anxious,and  difficult  inquiry  and  learned  friend,  that  it  had 
amongst  legislators  and  lawyers  received  a  great  deal  of  consider- 
ever  since  the  bankrupt  laws  ex-  ation.    He  proposed,  in  the  first 
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1834.  Mr,  FofMangue:  —  There  are  the  three  reqaisites 

jE^Tparte     '^^^s^'T  ^  support  a  fiat ;  in  bankrup<7,  a  petitkniiiig 

NoK£s.       creditor,  whose  debt  is  on  a  bill  of  costs,  may  issue  a  com- 

lo  the  matter 

of  

NoKEs.  iDstaDce,  to  introduce  this  system  cation  of  bankruptcy  was  not  on 
of  the  rule  nisij  which  was  one  the  best  footing.  As  the  law  now 
of  the  principles  on  the  sketch  of  stood^  any  man  who  had  a  debt 
the  bill  which  he  laid  before  cer-  of  100/.,  or  any  two  men  who 
tain  learned  individuals  for  con-  had  debts  which  amounted  togo- 
.sideration;  but  he  withdrew  it  therto  that  sum  or  more,  had 
because  it  was  agreed,  that  al-  nothing  to  do  but  to  sign  an  affi- 
though  the  subject  was  always  davit  and  give  a  bond  for  the 
open  to  the  modification  which  costs,  in  the  absence  of  the  party 
his  noble  and  learned  friend's  against  whom  the  process  was 
long  experience  had  suggested,  directed,  in  order  to  have  any 
yet  that,  at  all  events,  the  seizure  individual  declared  a  bankrupt. 
ofgoods  must  be  ejrpuf^^,  though  They  had  but  to  allege  that  be 
the  making  a  man  a  bankrupt  had  committed  an  act  of  bank- 
might  take  place  after  a  few  days  ruptcy,  by  being  denied  to  a  cre- 
delay;  but  then  there  would  be  ditor  at  home,  or  by  lying  in 
this  great  difficulty,  that  though  prison  for  a  certain  time,  and  the 
you  seize  the  goods  you  could  docket,  as  it  is  called,  was  at 
not  prevent  him  from  tampering  once  struck  against  him,  though 
with  his  creditor,  unless  some-  he  might  be  a  most  reqieetable, 
thing  like  a  bodily  attachment  or  nay  solvent  man,  and  though  he 
arrest  was  introduced.  They  neither  knew  what  was  going  on, 
could  not  do  this,  however,  with-  nor  had  an  opportunity  of  de- 
out  being  the  cause  of  as  much  fending  himself.  The  oonse- 
mischief  as  would  arise  from  de-  quence  often  was,  that  when  the 
daring  a  man  a  bankrupt  at  bankruptcy  was  contested^  and 
once.  On  the  whole,  it  was  con-  the  parties  had  to  go  into  a 
sidered  better  that  the  property  court  of  law  to  support  the  corn- 
should  be  seizied  as  heretofore,  mission,  it  was  found  that  great 
and  that  the  point  of  bankruptcy  injustice  had  been  committed, 
should  be  lef^  for  the  considera-  and  the  assignees^  who  had  not 
tion  of  another  tribunal.  the  power  of  bringing  forward 
But  this  promnon  wat  hUended  any  other  acts  of  bankruptcy, 
to  be  tetnporary  only.  In  Febru-  were  seldom  able  to  make  good 
ary  1831,  the  Lord  Chancellor  the  original.  The  sutgect  waa; 
said,  in  the  House  of  Lords,  that  however,  one  of  great  difficulty, 
his  opinion  was,  that  the  adjudi-  and  the  remedy  suggested  was  in 
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mission  without  having  delivered  a  bill,  and  there  may        1834. 
poGsiblv  be  a  new  trial.     I  shall  therefore  declare  the        ' 

'^  ''  Ex  parte 

bankruptcy.  Nokes. 

^ ^____ In  the  matter 

' — ■  I  of 

shape  of  a  motion  for  a  rule  nisi,  wj  the  existence,  of  an  injured         Nokea. 
with  power  to  show  cause  against  merchant,  who  has  been  impro- 
ity  but  which  carried  with  it  cer-  perly  declared  a  bankrupt,  to  an 
tain  objections  of  great  force,  inferior  tribunal,  instead  of  the 
The  best  course  was  to  deal  with  Court  of  King's  Bench,  or  Court 
caution,  and  if  the  legislature  of  Common  Pleas,  or  the  Court 
assieiited  to  his   proposition  of  of  Exchequer? 
reforming  the  tribunal,  an  op-       **  Soon  after  the  Court  was 
portonity  would   be   given    by  established,  some  attempts  were 
the  worUng  of  the    new  sys-  made,  by  persons  declared  bank- 
tem  for  the  finding  a  remedy  for  rupts,  to  obtain  relief  by  this 
so  great  an  eviL    The  course  clause;  but  as  in  ex  parte  Jack- 
he  vrovHd  tuggett  would  he,  thtit  son*   it   was    determined   that, 
their  Lordships  should  not  take  upon  an  application  for  this  pur- 
this  matter  under  consideration  pose,   new  evidence   might   be 
until  the  new  judicature  was,  as  adduced,  the  trader  of  course 
he  hoped  to  see  it,  in  actual  and  will  not  petition  for  a  reversal, 
successful  operation ;  and  he  had  to  deprive  himself  of  rights  which 
no  doubt  that  the  experience  of  he  would  have  upon  a  petition 
the  learned  and  skilful  persons  to  to  supersede,  or  an  action ;  and 
whom  the  courts  were  to  be  con-  the  provinon  is  or  soon  will  be 
fided  would  guide  them  to  a  suffi-  a  dead  letter,  whilst  the  oppres- 
cient  remedy.    He  was  happy  to  sion   upon    the  merchants  and 
add,  that  during  the  last  two  days  traders  is  increased,  as  each  com- 
he  had  understood  that  his  propo-  missioner  has  determined  that  no 
sition  had  the  entire  concurrence  trader,  agunst  whom  a  fiat  has 
ofthose  who  were  most  competent  issued,  shall,  at  the  meeting  to 
to  pronounce  an  opinion  upon  it.  declare  the  bankruptcy,  be  as- 

In  the  tract  which  Mr.  Afon-  sbted  by  any  counsel. 
i^u  published  in  1851,  he  ven-        «  Of  the  evil  resulting  from 

tured  to  predict  that  this  remedy  this  state  of  the  law  instances  too 

would  not  be  effectual,  by  saying,  fi-equently  occur.  Upon  the  very 

*  I  am  much  mistaken  if  any  day  on  which  this  is  written  , 

barrister  will  ever  advise  a  per-  Mr.3fon/£^tf  attended  Mr.  ^u^on- 

aon  declared  bankrupt   to  act  

upon  this  cUmse.  What  barrister  «  Mont,  4:  ^^  ^01. 

will  trust  the  happiness,  I  may  f  January  6, 1834. 
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1884.  Mr.Monto^submitted^  that  although  an  attorney  might 

—^  80  issue  a  commission,  yet  the  reason  of  that  permission, 
NoKBB.  AS  stated  by  Lord  Eldon  in  ex  parte  Howell,  1  Basey  312^ 
In  the  matter  proved  it  did  not  apply  to  this  case :  "  Although  the  I^is- 
NoKEB.  lature  had  required  a  solicitor  to  deliver  his  bill  a  month 
before  the  bringing  of  an  action  on  it,  yet  the  statute 
did  not  apply  to  the  case  of  suing  out  a  commission  of 
bankrupt*  That  it  might  be  of  a  most  iniquitous  conse- 
quence if  it  did,  as  a  solicitor  would  be  in  a  worse  situa- 
tion than  other  creditors,  who  would  sweep  away  every 
thing  before  the  solicitor  could  interfere:  but  that  it 
was  quite  of  course  upon  a  petition  to  refer  the  bill  to 
the  Master  to  be  taxed  after  the  commission,  if  it  had 
not  been  previously  delivered  for  that  purpose."  In  this 
case,  the  bill  not  having  been  delivered,  and  six  years 
having  elapsed,  no  action  can  be  brought  on  it ;  indeed, 
the  solicitor  has  been  nonsuited  in  one  action,  and  a  ver- 
dict has  been  delivered  against  him  in  another. 

Mr.  Montagu  then  asked  that  the  opinion  of  a  Subdi- 
vision Court  might  be  taken,  which  was  refused,  and  the 
bankruptcy  declared. 


iion  at  a  consultation  upon  the  sure  that  a  commissioner  may 
possible  evils  which  may  result  not  be  induced  to  declare  the 
from  a  member  of  a  firm  going  departure  an  act  of  bankruptcy, 
abroad  by  the  direction  of  seven-  unless  on  application  to  the  Comt 
eighths  of  his  creditors  in  number  permission  were  given  for  an  at- 
and  value  to  assist  in  recovering  tendance  on  behalf  of  Mr.  A,  be- 
large  debts  due  to  the  firm.  fore  the  commissioners  prior  to 

The  following   is   a   copy  of  adjudication ;  but  we  doubt  whe- 

their  opinion :— -  ther  such  permission  could  be 

**  We  are  of  opinion  that  the  obtained." 

departure  of  Mr.  J,,  in  the  cir-  The  evil  which  existed  under 

cumstances  stated,  will  not  be  an  the  old  law  is  much  increased,  as 

act  of  bankruptcy ;  but  consider-  no  commissioner  will  permit  die 

ing  the  mode  of  obtaining  adju-  attendance  of  counsel, 
dication  ex  parte^  we  are  not 
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An  application  was  then  instantly  made  to  the  Lord        1834. 

CSiancellor  to  stay  the  insertion  of  the  advertisement  of        — — 

the  adjudication  in  the  Gazette.  Nok^. 

In  the  matter 

Lord  Chancellor:  —  Let  the  advertisement  be       __of 
stayed.     But  what  jurisdiction  have  I?  (a)     If  I  am  to 

(a)  Previous  to  1  &  8  W.  4»  power,  *'  upon  the  revenal  of 

c  56,  the  Lord  Chancellor  had  any  adjudication  of  bankruptcy^ 

power  to  supersede.  Is  this  power  or  for  such  other  cause  as  he 

taken  away  ?    That  the  creation  shall  thmk  fit,  to  order  any  fiat  to 

of  a  new  court  does  not,  without  be  rescinded  and  annulled ;"  and 

express  words,,  abrogate  an  old  in  ex  parte  Keys,  ante,  page  S86, 

court,  and  that  suitors  may  elect  the  Lord  Chancellor  expressly 

between   courts   of  concurrent  says,  (page  248,)  <'  Under  the  act 

jurisdiction,  in  which  they  will  the  Great  Seal  has  reserved  to  it 

proceed,  are  positions  which  no  all  power  of  annulling  fiats  in 

lawyer  can  require  to  be  proved,  bankruptcy ;    consequently    the 

The5SGeo.9,c.84,  S.8,  theact  Chancellor  has  full  and  ample 

by  which  the  Vice-Chancellor's  power,  without  any  qualification, 

Court  is  created,  enacts  *<  that  of  annulling  a  fiat,  or  of  refiising 

the  Vice-chancellor  shall  have  so  to  do.    The  Great  Seal  is  not 

lull  power  to  hear  and  determine  restrained  as  to  annulling  fiats 

all  causes,  &c.  as  the  Lord  Chan-  by  any  of  the  provisions  of  the 

cellor  shall  firom  time  to  time  1  &  8  W.  4,  c.  66.  The  Court  of 

direcU**    This  act  did  not  in  the  Review  has  in  fact  no  power  of 

slightest   degree   interfere  with  itself  to  supersede  &   it   indeed 

the  jurisdiction   of  the   Great  makes  v^  order  to  that  effect. 

Seal;  nor  does  the  1  ft8  W.  4,  but  the  Great  Seal  issues  the 

0.56,  there  not  bemg  any  ex-  supersedeas.*     The  Great  Seal 

press  words  abrogating  the  Chan-  issues  the  fiat,  and  the  Great 

ce11or*s  jurisdiction.  Seal  supersedes  the  fiat. 

By  1  ft  3  W.  4,  c.  56,  s.  8,  the  **  The  Court  of  Review  ap- 

Court  of  Review  is  to  hear  all  pears  to  me  to  have  no  power 

matters  which  might  have  been  to  supersede  under  the  act.  The 

brought  before  the  Lord  Chan-  power  of  annulling  fiats  is  not 

cellor,  except  as  in  the  act  is  taken  away  firom  the  Great  Seal, 

otherwise  provided.    By  sect.  18     — . 

of  the  same  act  the  Lord  Chan-  *  (Hunv,  As  to  the  propriety  of 

cellor  is  to  issue  fiats,  and  by  one  judge  signin|^  as  his  own  order, 

sect.  19  the  Lord  Chancellor  has  that  of  another  judge? 
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1834.       exereiae  jurisdiction,  this  Court  may  be  occapied  in 
^r~Zu     ^^^^^"^^  ^®  many  petitions  presented  to  supersede  fiats. 

Novxs. 
In  ftbe  mattar       Mr.  Knight  and  Mr.  Monioffu : — Your  Lordship  has 

Nocsf.      jurisdiction;  and  the  suitor  is  entided  to  ask  for  the 

interposition  <^  this  Court  in  all  cases ;  but  if  not  in  all, 

certanuj  in  such  a  case  as  the  present- 

LoKB  Chancellor  :  —  Let  this  be  argued  when  the 
petition  comes  on. 

The  Court  of  Common  Pleas  appointed  an  early  day 
to  hear  the  motion  for  a  new  trial,  and  before  the  hear- 
ing by  the  Chancellor  the  rule  for  a  new  trial  was  dis- 
charged. 

Jioie  4.  This  day  the  petition  was  heard,  and  the  fiat  ordered 

to  be  superseded. 

The  question  of  jurisdiction  was  not  adverted  to. 

Mr.  Knight  and  Mr.  Montagu  for  the  petition. 

The  petitioning  creditor  in  person,  amtrd. 

No  costs ;  the  Lord  Chancellor  saying  this  was  a  pe- 
culiar case^  to  which  the  general  rule  did  not  apply- 

and  with  iMuing  fiattf  the  Court  where  it  was.  It  leaves  the  Great 

of  Review  has  nothing  to  do.  Seal  a  substantive  control  in  cases 

^  The  section  ( 1 9th)  does  not  of  supersedeas." 

cenvey  away  the  power  the  Great  The  law  on  this  subject  was 

Seal  possessed,  but  gives  a  new  agitated  soon  after  the  1&SW.4, 

mode  of  exercising  it,  and  says,  c.  56,  came  into  operation.    See 

annulling  a  fiat  shall  have  all  the  ae  parte  Lang^tou^  Moat.  ^ 

effects  of  the  old  supersedeas,  141^  S.  C.  l  Ika.  4-  Ck.  324. 
and  leaves  every  thing  else  just 
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Ex  parte  SMITH.  —  In  the  matler  of  JONE&  C.  of  R. 

May  23  f 
Mr.  E.  CHITTY  moved  that  the  time  for  opening  a        1834. 

fiat  might  be  enlarged  (a),  the  period  for  which  expired  9°  ■?  ■pp|>»- 

on  the  24th.    He  stated  that  the  fiat  was  directed  to  one  ing  the  time  for 

of  the  lists  appointed  under  the  new  act  (6),  that  two  of  affidavkmurt"* 

the  commissioners  were  creditors  (c),  and  the  third  ab-  ^  "^*  ^  ^ 

^  *^  the  party  hmA 

sent  in  London.  fde  intends  to 

Per  Curiam:  —  Take  an  order  to  enlarge  the  time  fi][^atthm 
for  openipg. ^^^»3- 

(o)  Aoj  commiBBioii  of  bank-  shall  be  included  in  such  return,  tendedfand  no 

nipt  to  be  executed  in  the  city  Provided  always,  that  it  shall  be  oonnitanoe  with 

of  London  shall  be  supersedeable  lawful  for  the  Lord  Chancellor  at      ^  ^ 

for  want  of  prosecution  at  the  any  time  to  remoye  any  person 

expiration  of  fourteen  days,  and  from  the  listo  to  be  so  returned, 

not  sooner  after  the  date  thereof;  for  such  cause  as  shall  to  him 

and  if  not  to  be  executed  in  Lon-  seem  fit.—l  &  s  W.  4,  c.  6^^  s.  14. 
don,  at  the  end  of  twenty-eight       (c)   I  do  hereby  order  that 

days.    See  Lord  Loughborough*s  upon  all  applications  for  commis- 

OrderyS6th  June,  1793.  sions  of  bankruptcy  requesting 

(b)  That  the  judges  who  go  that  the  commissions  may  be  di- 
the  aereral  circuits  in  England  rected  to  persons  named,  the  so- 
and  Wales  may  be  directed  by  licitors,  in  deliyerlng  to  ray  secre- 
the  Lord  ChanceUor,  from  time  tary  of  bankrupts  the  names  of 
to  time,  to  return  to  him  the  the  commissioners  to  be  inserted 
names  of  such  number  as  he  shall  in  the  commissions,  do  at  the 
think  fit  to  require  of  barristers,  same  time  certify  that,  according 
solicitors^  and  attomejrs  practis-  to  the  best  of  their  knowledge 
ing  in  the  counties  to  the  said  and  belief,  none  of  the  said  per- 
drcuits  belonging;  and  upon  such  sons  intended  to  be  commission- 
persons  being  returned  and  ap-  ers  or  a  commissioner  are  or  is 
proved  by  the  Lord  Chancellor,  in  any  manner  creditors  or  a  ere- 
the  fiat  or  fiats  aforesaid  not  di-  ditor  of  the  intended  bankrupt. 
rected  to  the  Court  of  Bank-  Lord^/^ibn's  Order,  3d  Feb.  1817. 
ruptcy  shall  be  directed  to  some  A  commission  in  which  two  of 
one  or  more  of  such  persons  in  the  commissioners  are  creditors 
rotation,  to  act  as  commissioners  will  be  superseded.  Ex  parte 
of  bankrupt,  according  to  the  Matthews,  1  GL  S^  J>  165;  ex 
districts  or  places  for  which  such  parte  Kemp,  Jlf(m/.857. — Quare^ 
persons  shall  be  so  returned,  and  whether  to  renew  be  not  the  pro- 
to  no  other  person  than  such  as  per  course? 
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1834.  Sir  George  Base :  — 

It  is  stated  that  this  application  is  rendered  neoeasary 

^&n^     by  one  of  the  commissioners  beingabsentfromtheoonn- 

In  the^  mater  ^y,  ^A  in  London.     It  should  not  be  overlooked,  that 

Jones.        where  parties  are  pot  to  expence  by  the  misconduct  of 

the  commissioners,  the  latter  may  render  themaelves 

liable  to  the  costs,  and  this  Court  may  have  power  to 

compel  their  payment. 

If  a  fiat  be  not  opened  widiin  the  fourteen  days,  it  is 
not  thereby  superseded,  it  is  only  supersedeaUe  if  any 
other  creditor  apply ;  if  not,  the  parties  may  proceed  to 
open  at  any  length  of  time,  and  need  not  come  to  this 
Court.  Indeed,  our  order  will  be  no  protection  if  any 
other  creditor  step  in. 

I  beg  to  suggest  to  the  Court  the  expediency  of 
adopting  the  following  rule  of  practice  on  af^lication  to 
enlarge  the  time  for  opening  (a) : — 

Let  the  party  applying  to  postpone  the  opening 
make  an  a£Edavit  that  he  bond  fide  intends  to  prosecute 
the  fiat ;  that  there  is  no  composition-deed  pending  or 
intended  to  be  had  recourse  to ;  and  that  there  is  no 
connivance  with  the  bankrupt,  (b) 

The  Chief  Judge  :  —  It  will  be  expedient  to  adopt 
that  practice  for  the  fiiture. 


(a)  Q».  As  to  the  propriety  of  creditors,  nor»  as  this  deponeot 

this  when  the  enlargement  is,  as  yerily  believes,  is  any  such  deed 

it  oflen  is,  for  arranging  with  all  intended  to  be  had  reoourw  to 

the  creditors  ?  or  to  be  proposed ;  and  that  this 

{h)  The  following  form  of  an  application  for  enlarging  the  time 

affidavit  is  suggested : —  for  opening  the  said  fiat  is  not  in 

That  he  bond  fide  intends  to  pursuance  of  any  connivance  or 

prosecute  the  said  fiat,  and  that  understanding  with  the  said  bank* 

there  is  not  now  any  composition  nipt,  or  any  penon  or  persona  oo 

deed  pending  or  proposed  be-  hb  behalf, 
tween  the  said  bankrupt  and  his 
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Ex  parte  MURRAY  and  others,  partners.  —  In  the      C.  of  R, 

matter  of  SMITH.  May  23, 

1834. 

Mr.  hicks,  the  petitioning  creditor,  Mr.  Alexander,  ^^^^^, 
the  creditor's  assignee,  and  Mr.  Kitchener,  the  official  duded  in  an 
assignee,  presented  a  petition,  praying  that  Murray  and  ment  of  mtis 
Co.,  solicitors,  should  pay  to  them  a  sum  alleged  to  be  ?^®  ^^IJ? *^ 
part  of  the  bankrupt's  estate;  at  the  same  time  a  cross-  against  bim 
petition  to  supersede  was  presented.     The  two  petitions 
were  heard  in  March  1833,  when  the  supersedeas  was 
ordered,  and  the  petition  presented  by  Hicks  dismissed 
in  the  following  terms :  ^^  It  is  ordered,  that  the  said 
petition  be  and  the  same  is  hereby  dismissed,  and  the 
said  Hicks,  Alexander,  and  Kitchener  shall  pay  to  Murray 
and  Co.  their  costs  of  and  occasioned  by  the  said  appli- 
cation." 

Murray  and  Co.  selected  Mr.  Kitchener,  and  made 
the  demand  for  the  costs  on  him  alone. 

The  petition  stated,  that  the  petitioners  had  frequently 
applied  to  Kitchener,  and  in  particular  that  John  Murray, 
on  behalf  of  himself  and  his  co-partners,  served  Kitchener 
with  the  above  order,  &c.  on  the  9th  of  April ;  ^  and 
your  petitioner,  John  Murray,  did^  at  the  time  of  such 
service^  on  behalf  of  himself  and  the  other  petitioners, 
his  partners,  demand  of  the  said  Kitchener  the  said  sum 
of  22/.^  but  the  said  Kitchener  refused  to  pay  the  same ; 
and  the  said  Hicks,  Alexander,  and  Kitchener  have  not, 
nor  have  any  or  either  of  them  paid  the  same  or  any 
part  thereof  to  your  petitioners  or  any  of  them." 

The  petition  prayed,  that  Kitchener  might  pay  the 
22L  within  fourteen  days,  or  stand  committed. 

Mr.  J.  Eussell,  for  the  petition,  said  the  order  asked 
was  quite  of  course ;  if  the  official  assignee  unnecessarily 
joined  in  a  petition,  he  must  abide  by  the  consequences ; 
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1884.        and  that  when  an  order  is  made  that  several  shall  pay, 
^  either  may  be  selected. 

Ejf  parte  "^ 

MauiAT 

In*"!" m^       Mr.  Beihdl  for  the  respondent:- 

of  There  are  three  objections  to  this  application:  1st, 

the  petition  ddes  not  state  that  the  money  '^  is  still  doe 
and  owing."  Moreover  it  states,  that  neither  SSdUj 
Alexander^  nor  KUchener  have  paid ;  it  should  have  gone 
on,  <^  nor  any  person  on  their  behalf."  2d^  Neither 
Hicks  nor  Alexander  have  been  served  with  this  petitioB, 
and  non  constat  but  they  might  pay  if  they  had.  3d, 
The  Court  will  not  permit  solicitors,  officers  of  the 
court,  to  resort  to  the  official  assignee,  also  an  oflicer  of 
the  court,  unless  they  previously  apply  to  the  otho* 
parties. 

At  the  hearing  I  objected  to  the  order  including  the 
official  assignee,  but  the  Court  stated  there  would  be  no 
objection,  as  if  Messrs.  Murray  proceeded  against  the 
official  assignee,  it  would  be  at  their  peril 

Mr.  BusaeU^  in  reply,  said  this  was  an  application  for 
an  intermediate  order  only,  not  for  the  final  order  of 
committal ;  if  the  order  of  committal  be  asked,  then  the 
affidavit  must  strictly  state  that  the  money  is  still  dee 
and  owing,  and  that  the  respondent  has  not  paid  the 
money,  or  any  person  on  his  behalf;  but  such  strictness 
is  not  required  on  an  application  for  an  intermediate 
order,  and  when  the  party  is  served,  it  might  be  difikrent 
if  the  application  were  ex  parte. 

The  Chief  Judge  : — I  have  no  recollection  of  having 
intimated  that  the  official  assignee  was  not  to  be  piD» 
ceeded  against.  It  is  not  now  a  question,  whether  he 
should  be  ordered  to  pay  the  costs ;  he  was  included  in 
the  order  made  twelve  months  ago,  and  no  steps  have 
been  since  taken  to  rescind  it.     On  occasions  like  the 


Smith. 
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present,  no  distinction  can  be  made  in  &your  of  the        1834. 
official  assignee ;  supposing  the  Court  inclined  to  pro* 
XecXy  it  has  not  now  the  power.     An  order  has  been      Huaray 
SMule  against  three  persons  to  pay  a  sum  of  money ;  a  «  ^^  ^^^'Tlr 
demand  is  made  on  ooe^  and  he  has  not  paid,  and  the       ^  of 
order  now  asked  is  of  course  in  regohir  practice. 

Sir  John  Crou : — I  doubt  whether  the  order  contem* 
plated  that  the  official  assignee  wonid  be  alone  called  on 
to  pay  the  costs.  If  the  attention  of  the  Court  had  been 
called  to  the  point  at  the  hearing,  I^  for  one,  should 
have  been  of  (^pinion  that  he  should  have  been  pro- 
tected. His  counsel  state  that  he  did  ask  protection, 
and  that  the  Court  intimated  the  petitioners  would  pn>- 
ceed  against  him  at  their  peril ;  if  so,  the  order  ought 
to  be  reconsidered  before  it  is  enforced  against  him  by 
a  second  order.  Under  the  peculiar  circumstances  of 
the  case,  I  am  desirous  of  ascertaining  what  the  real 
intent  of  the  Court  was ;  till  then  I  will  suspend  my 
judgment. 

Sir  George  Rose :  — 

The  order  asked  is  of  course,  unless  the  respondent, 
bdng  an  official  assignee,  creates  any  distinction.  I 
have  no  recollection  that  any  such  intimation  as  that 
alluded  to  fell  from  the  Court;  indeed  I  feel  a  difficulty 
in  conceiving  how  the  suggestion  could  have  been  made, 
considering  that  the  fiat  was  superseded,  under  which, 
if  in  existence^  the  official  assignee  might  perhaps  have 
been  sheltered.  If  the  fiat  existed,  the  Court  might 
work  out  the  equity  o£  the  official  assignee  against  the 
other  assignee;  but  this  is  a  case  of  adverse  litigation, 
independently  of  any  fiat.  In  this  case  there  is  certainly 
no  foundation  in  law,  and  I  percave  none  in  equity,  for 
protecting  the  official  assignee. 

The  distinction    taken   by  Mr.  Buuell^   as  to  the 
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1834.  form  of  the  affidavit  on  intermediate  or  final  orders,  is 

correct.     Here  the  attachment  is  not  asked,  only  the 

i/dmay  intermediate  order,  consequently  the  applicant  is  not  re- 

and  others,  quired  to  be  SO  exceedingly  strict  as  to  form.     When 

In  the  matter  *         ,  ,       , 

of  several  persons  are  ordered  to  pay  a  sum,  the  demand 

Smith.  ^^^y  jj^  made  and  enforced  against  any  one  of  them.    I 

Xi  An  order  oi 

oommittal  be  should  suggest,  that  the  official  assignee  should  have 

dayit  mu^  state  ^^^®  ^  mske  use  of  the  names  of  Messrs.  Mwrray,  on 

that  the  mam  ^^  indemnity  to  make  any  use  he  can  of  the  process  of 

owing^  and  that  this  Court,  to  proceed  against  Hicks  and  Alexander, 

the  party  has 
notpaldt  nor 

STbrtS"  bit       Ordered  as  prayed,  with  liberty  to  the  official  assignee 

the  same  striet-  to  use  the  names  of  Murray  and  Co.  on  an  indenmi^. 

ness  is  not  r^ 
quired  on  an 
intermediate 
order. 


C  of  R.       ^  P^''^  BELCHER  and  others.  —  In  the  matter  of 
May  80,  MABERLY. 

1834. 
Hie  Court  win  Mr.  SWANSTON :  —  This  is  an  application  for  the 

not  interfere  to   ^.^.A^^  q{  the  Court  as  to  the  mode  in  which  the  assignees 

direct  assignees    '-'*  *^       .  i       i_      i  » 

howtoseUtbe    should  scU  portions  of  the  bankrupts  property,  part 

having  been  his  absolutely,  and  in  part  he  had  but  quar 
lified  estates,  and  the  boundaries  had  been  confused. 
Lord  Eldan  frequently  made  similar  orders  in  the  nature 
of  intimations  to  the  assignees,  when  any  difficulty  existed 
as  to  the  proper  mode  of  acting. 

Per  Curiam :  —  The  assignees  must  act  on  their  own 
responsibility.  The  Court  sits  to  adjudge,  not  to  act  as 
counsel  and  advise ;  besides,  it  is  due  to  the  profesnon 
not  to  anticipate  their  advice.  Though  Lord  Mkm 
sometimes  made  such  orders,  it  was  constantly  with  a 
declaration  that  it  ought  to  be  done  reluctantly.  He 
statute  leaves  the  assignees  a  discretion  and  imposes  a 
responsibility,  and  the  Court  ought  not,  on  an  ear  parte 
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application,  to  interpose  what  might  appear  a  protection,         1834. 
though  in  fiurt  the  order,  if  made,  would  be  mere  waste         

Ex  parte 
P^P^*  Belchbb- 

In  the  matter 

Sir  John  Cross  dissentiente.  _  _  ^^ 

No  order.  ^^""• 


Ex  parte  GIBSON.— In  the  matter  of  PHILLIPS,  (a)      C.  of  R. 

May  24, 

1  HE  assignees,  with  consent  of  a  meeting:  of  creditors, 
instituted  a  suit  in  equity.     The  cause  was  heard  in  equity  by  m- 
April  last,  and  the  biU  dismissed  with  costs.     The  "^^^^ 


(a)  In  the  matter  Kindersley  assignees  elected  to  continue  to  If  the  aangn 

Castle.*  defend  any  suit,  and  were  un-  «>ntu«ie  to  d^ 

ftna  a  suit  in* 

Admiralty  Court,  successful,  they  were  liable  to  stituted  agaioft 

April  25, 1834.  costs,  even  though  they  have  no  the  b«nkrup^ 

The  owner  of  a  ship  had  given  assets  of  jthe  bankrupt's  in  their  i^  fii^^ur  of  the 

a  bottomry  bond,  whereon  a  suit  hands.  plaintiff  with 

was  instituted  against  him.    He        In  WhitcombeY.Minehin,5Mad.  f"^  *°^  ^ 

.  nave  do  aaeti^ 

became  bankrupt,  and    his   as-  91,  the  question  was,  whether  as-  they  are  not 

signee  eontinued  tp  defend  the  signees  brought  before  the  Court  P«"on»Uy  lia- 

suit,  in  which  the  decision  was  by  a  supplemental  bill  could  be  vezatiouily 

ultimately  against   him,    and  a  rendered  liable  to  the  costs  of  the  tinued  the 

judgment  pronounced  in  favour  whole  suit  ?  and  the  Vice- Chan-       ^^* 

of  the  validity  of  the  bond,  with  cellor  said,  **  Assignees  brought 

costs.  before    the   Court   by   supple- 

The  ship  was  sold,  but  the  pro-  mental  bill  might  be  liable  for 
ceeds  were  not  sufficient  to  dis-  the  costs  of  the  whole  of  the 
chai^   the  bond  and  costs  of  suit,  where  they  improperly  re- 
sult, and  the   assignee  had  no  sisted  the  plaintiff's  demand." 
assets  in  his  hands.  It  is  peculiarly  expedient  to 

The  question  was,  whether  the  hold  assignees  liable  to  costs  in 

assignee  was  personally  liable  for  such  cases.    Money  being  fre- 

the  eosts  ?  quently  advanced  by  foreigners 

Dr.  Adams  contended,  that  if  on  bottomry  bonds,  to  enforce 

which  they  are  occasionally  com- 

•  S*  reUaione,  pelled  to  institute  a  suit  which  is 
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1834.  assignee  asked  for  these  costs  out  of  the  estate,  (a) 

The  Lord  Chancellor  said  he  had  no  jurisdiction  so  to 

Gibson.  ^^^  them,  and  that  the  application  should  be  made  to 

In  the^  matter  the  Court  of  Bankruptcy. 

Pbilliti.  This  was  a  petition  by  the  assigneci  praying  that  the 

ootts,  thej  must  oosts  incurred  by  him  mifi^ht  be  paid  out  of  the  estate. 

apply  to  the  ^                ©            r 
oommUnoner 

S^tTJlrw  Mr.  StitUon  for  the  petitioner. 


them  out  of  the 


Per  Curiam: — In  this  case  the  assignees  should  ap- 
ply to  the  commissioners  in  the  first  instance.  If  this 
Court  were  now  to  make  the  order^  it  wovld  deprive 
the  commissioner  of  that  wholesome  supervision  which 
the  l^islature  intended  they  should  exercise. 

Petition  dismissed. 

resisted  by  the  obligor  on  the  ton  if  he  had  abandoned  the 

eve  of  bankruptcy^  in  order  to  defence  of  a  suit  which  be  ought 

stave  off  the  payment;  and  if  the  to  carry  on. 

assignees    improperly    carry  on  Svt  John  N%choU$ : — There  can 

the  resistance,  and  defend  the  be  no  doubt  as  to  the  propriety 

suit,  it  would  be  grievance  on  of  the  dictum  of  the  Vice-Chafr> 

the  foreigner  to  be  told,  that  cellor  in  WJutcombe  y.  J^mdUa. 

though  the  judgment  is  in  his  Assignees   would  be   personally 

favour,  yet  he  must  pay  his  own  liable  if  they  improperly  resisted 

costs.  any  demand.    In  this  case  I  shall 

Dr.  Dodion,  on  the  other  side,  not  give  costs  against  the    as- 

sald  the  sentence  of  the  Court  signee,  unless  it  can  be  proved 

had  condemned  **  the  ship,  her  that   he   has  acted  improperly 

tackle,  and  freight,"  and  not  the  and   vexatiously   in    continuing 

assignee^  who  had  no  assets  of  the  defence, 

the  bankrupt's,  and  who  would  (a)  See  Turner  v.  HMeri^  onir, 

have  been  liable  to  the  credi-  S43. 


CASES 


IN 


BANKRUPTCY. 


£x  parte  SEIGMOKD  RUCKGR  and  Sons.  —  In  C.  of  R. 
the  matter  of  DANIEL  HENRY  RUCKER  and  ^oy  24, 
others.  ^^*- 

SlanreB  in  An^ 

P  tigua  are  real 

REVIOUS  to  November  1831,  the  bankrupts  carried  property,  and 

on  business  in  partnership  as  West  India   merchants  tablynun^^ 
and  wool  merchants.  5?J®'^H"?  * 

deed  oontaining 

On  the  5th  of  August  1831  the  petitioners  advanced  awheduieof 
to  the  bankrupts  IfiOOl^  and  accepted  accommodation  &e^  though  no 
bills  to  the  amount  of  4,000/.,  and  as  security  the  bank-  J^^^l^^*'*" 
mpts  deponted  the  deeds  of  a  plantation  in  Antigua  and  made. 
of  the  slaves  thereon,  accompanying  the  deposit  with  tlie 
following  memorandum : 

^*  Messrs.  Seignumd  Bucher  and  Sons. 

"  Dear  Sirs, 
^*  In  consideration  of  your  having  accepted  our  three 
several  drafts  upon  you  for  1,000/.,  1,000/.,  and  2^000/., 
dated  this  day,  at  one  month,  to  our  own  order  due 
5-8th  September,  and  at  tlie  same  time  of  your  having 
lent  us  in  cash  the  sum  of  1,000/.,  making  together  the 
sum  of  5,000/.,  we  hereby  deposit  and  pledge  with  you 
the  conveyance  to  us,  for  a  valuable  consideration,  of 
the  plantation  called  Yeamans  in  the  island  of  Antigua, 

Vol.  I.  1  I 
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1834.       together  with  the  slaves  thereon  and  premises,  executed 

by  C.  Robertson  and  Eliza  his  wife,  on  the  10th  of  July 

RucKBR       1827,  and  recorded  the  same  day." 

and  others.         This  memorandum  was  registered  in  Antiffua,  on  the 
(n  the  matter  ,^ ,     ^  _        ,^„^  ^  ^ 

of  18th  of  June  1832. 

d  ^th**  '^®  ^^  deposited  contained  a  schedule  of  slaves. 

The  petitioners  paid  the  bills  accepted  by  them  to  the 
holders,  and  the  bankrupts  made  several  payments  in 
reduction  of  their  debt,  and  on  the  17th  of  November 
1831  the  bankrupts  owed  the  petitioners  1,529/.  Os,  9rf. 

On  the  17th  of  November  1831  the  commission 
issued. 

This  was  the  common  petition  of  an  equitable  mort- 
gagee, praying  that  the  lands  and  slaves  might  be  sold, 
&c 

Mr.  J.  Russell  for  the  petition :  — - 

The  assignees  do  not  object  to  the  prayer  of  thb  peti- 
tion so  far  as  conc^ns  the  land ;  but  as  to  the  slaves, 
they  urge  two  objections  to  their  passing  to  the  mort- 
gagee: 1st,  that  they  are  personal  property,  and  conse- 
quendy  were  in  the  reputed  ownership  of  the  bankrupt; 
and,  2d,  if  not  in  the  reputed  ownership,  yet  they  did 
not  pass  to  the  mortgagee,  for  want  of  having  been  pro- 
perly registered  under  the  59  Geo.  3,  c.  120,  s.  9.  (a) 
But  these  positions  of  the  assignees  are  not  tenable. 
Slaves,  being  real  property  in  the  colonies,  are  capable 
of  being  mortgaged  as  against  the  assignees.  MeymU  v. 
MooTCy  4  Bro.  P.  C.  edit.  Tom/.  103,  is  decisive  as  a 
precedent  in  the  case  now  before  the  Court;  it  was 
there  decided,  that  by  the  laws  of  Antigua,  n^roes  and 
other  slaves  are  fixed  to  the  freehold.     By  an  act  of  the 

(a)  See  pott^  page  485.    This  act  was  repealed,  and  the 
parts  re-enacted,  by  5  Geo.  4,  c.  1 13,  «.  38. 
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Assembly  of  Antiguni   made  in  1692,   it  is  enacted,        1834. 
"  that  all  neffroe  and  other  slaves,  after  the  date  of  this      ., 

^  .  Ex  parte 

act,  shall  be  of  inheritance  and  affixed  to  the  freehold,       Ruckkr 
and  the  widow  capable  of  being  dowable  thereof."  (a)  i^li,^^^l^i^ 
But  the  assignees  object  that  the  memorandum  accom-  of 

panying  tlie  deposit  was  not  registered,  as  is  required  by  ^nj  othcw. 
the  laws  of  Antigua,  in  order  to  pass  slaves  (b) ;  but  the 
mortgagee  does  not  claim  under  the  memorandum — the 
only  use  of  which  is  to  entitle  him  to  the  costs  of  his 
petition  in  diis  court  (c)  —  his  claim  is  through  the  de- 
posit of  the  title  deed,  which  deed  does  contain  a  sche- 
dule of  slaves,  and  is  duly  registered.  Besides  which, 
the  act  as  to  registry  does  not  apply  to  this  case,  which 
is  an  equitable  mortgage,  but  only  to  legal  mortgages,  {d) 
In  Smnpton  v.  Cooper,  2  Bam.  8f  Aid.  223,  a  debtor  de- 
posited title  deeds  as  a  security,  and  afterwards  executed 
an  assignment  of  his  interest  in  the  premises  to  the  same 
person,  which  was  not  registered  as  required  by  the 
7  Ann.  c.  20 ;  and  it  was  held  that  the  assignment  was 
void  for  want  of  registration,  but  tliat  the  equitable 
mortgage  remained  valid ;  Lord  Tenterden  saying,  <<  as 


{a)  Cited  in  Meynot  v«  Maore^  memorandum  the  mortgagee  is 

4  ^ro.  P.  C.  edit.  7V>iniL  113.  entitled  to  his   costs^  notwith- 

(6)  See  the  act,  po$U  pi^  485.  standing  parol  evidence  may  be 

(c)  An  equitable  mortgagee,  by  necessary  to  identify  the  deposit ; 

mere  deposit  of  deeds,  must  per-  tx  parte  Faiukallj  B.  C.  1  Gl.  SfJ» 

sonally  pay  the  costs  of  the  peti-  101 ;  ex  parte  Trew,  3  Mad,  372 ; 

tion;  ex  parte  BignM^  May  11,  ex  parte  Siket,  Buck^  350;  ex 

1826,  cited  1  3foii/.(5f(?f«gg.  Dig.  parte  Home,  1   Mad,  622;  ex 

98;  Anon,  2  Mad,  281.     This  parte  GarbtUl,  2  Roie,  79;  ex 

rule  does  not  apply  where  the  parte  Waring^  19  Vet,  472;  Anon, 

opposition  of  the  assignees  is  fri-  2  Mad,  281 ;  ex  parte  Brightens^ 

volous   and   vexatious;   see  ex  l  Swan,  5 ^  Buck,  149;  ex  parte 

fkirte  Garbutty  2  Rotey  78;  ex  Reid^  Mont,  S^  Mac,  114. 

parte  Pigeon^  2  Dea,  j*  CA.  1 18.       (d)  See  the  clause,  pott,  p^  485. 

But   where  there  is  a  written 

I  I  2 
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of 

RUCKBR 

and  Others. 


1894.  to  the  statute  of  Anne,  we  think  it  cannot  be  held  lo 
*""^  ^PP'y  to  ^  ^^^'^  ^^  ^^  equitable  mortgage ;  it  refers  only 
RucKER  to  the  regbtration  of  deeds,  and  when  there  is  merely  a 
and  othew.  jj^^  ^^^  equitable  mortgage  created  by  deposit  of  deeds, 
there  is  no  instrument  to  be  registered.''  [Sir  George 
Base  .—It  was  decided  in  Jones  v.  Gibbons^  9  Fes.  407, 
that  the  object  of  the  registry  acts  was  the  protection 
of  subsequent  purchasers,  and  that  they  had  no  efiect 
to  vitiate  the  conveyance  for  want  of  registration  as 
between  the  party  taking  the  conveyance,  and  him  who 
conveyed,  or  his  assignees  under  a  commission  of  bank- 
ruptcy. Hie  same  was  decided  in  ex  parte  Colesy  1  Deo. 
^  Ch.  100.]  Even  supposing  the  objections  valid^  it 
does  not  follow  that  the  assignees  can  be  heard  to  state 
them.  What  right  have  assignees  in  England  to  pro- 
per^ abroad? 

Mr.  G.  Richards  for  the  assignees :  — 
The  question  is.  Whether  the  mortgagees  be  entitled 
to  the  slaves?  Both  parties  are  domiciled  in  this 
country,  and  the  property  is  distributed  under  a  fiat 
here,  consequently  tlie  transaction  must  be  governed  by 
our  laws,  and  not  by  those  of  Antigua. 

A  doubt  has  been  suggested,  whether  the  assignees  in 
England  be  entided  to  seize  property  in  Antigua;  th^ 
certainly  may,  as  our  bankrupt  laws  extend  to  our  pos- 
sessions and  colonies  all  over  the  world :  6  CSeo.  4^  c  16, 
s.  64.  (a)     SiU  v.  Worswick,  1  Hen.  BL  665.  (b) 


(a)  *^  That  the  comtDiasionen 
shalli  &c.  convey,  &c.  all  lands, 
&c.  in  England,  Scotland,  Ire- 
land, or  any  of  the  dominions, 
plantations,  or  colonies  belonging 
to  his  Majesty,  and  all  interest  to 
which  such  bankrupt  is  entitled 


in  any  of  such  lands,  &&,  and  of 
which  he  might,  accordiiig  to  the 
laws  of  the  several  countries,  &C., 
have  disposed,  &c.'*     6  Geo.  4, 

C  16,  S.  64. 

(Jb)  The  asugnees  are  entitled 
to  the  bankrupt's  personal  pro- 
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Jones  V.  GibbanSy  0  Ves.  4()7,  was  decided  long  before        1834. 
xhe  59  Geo.  3,  c.  120 ;  moreover  there  are  other  reasons 
why  it  has  no  application  to  the  present  case.     Hie       Rdckeh 
general  reffsttj  acts  as  to  land  were  made  for  the  pro-  j  ^^^  ^^^^^ 
tection  of  purchasers :  in  like  manner  the  slave  registry  of 

acts  were  made  to  protect  the  slaves.  The  title  of  the  and  oUusri. 
59  G.  3,  c.  120  (a),  is,  <<  an  act  for  establishing  a  registry 
of  colonial  slaves  in  Great  Britain^  and  for  making  fur* 
ther  provision  with  respect  to  die  removal  of  slaves 
from  British  colonies.''  The  8th  section  enacts,  ^  That 
it  shall  not  be  lawful  for  any  of  his  Majesty's  subjects 
in  this  United  Kingdom  to  purchase,  or  to  lend  or 
advance  any  money,  goods,  or  effects  upon  the  security 
of,  any  slave  or  slaves  in  any  of  his  Majesty's  colonies 
or  foreign  possessions,  unless  such  slave  or  slaves  shall 
appear  by  the  return  received  therein  to  have  been  first 
duly  registered  in  the  said  office  of  the  rcgbtrar  of  colonial 
slaves ;  and  that  every  sale,  mortgage,  or  conveyance  or 
assurance  of,  and  every  charge  or  other  security  upon 
any  slave  or  slaves  not  so  appearing  to  be  registered, 
which  at  any  time  or  times  after  the  said  1st  day  of 
January  1820  shall  be  made  or  executed  within  this 
United  Kingdom,  to  or  in  trust  for  any  of  his  Majesty's 
subjects,  shall  be  absolutely  null  and  void  in  respect  of 
any  such  unregistered  slave  or  slaves."  And  the  9th 
section  is  yet  stronger,  enacting,  *^  That  no  deed  or  in* 
strument  made  or  executed  within  this  United  Kingdom, 


perty  abroad,  unless  the  foreign  1  MorU,  ^  Gregg,  Dig.  505.    In 

law  prefer  the  title  of  another,  practice,  however,  the  asngnees 

4ind  the  presumption  seems  to  in  this  country  constantly  seise 

be  in  fiivour  of  the  foreign  law  and    dispose   of  real   property 

being  the  same  as  the  law  of  abroad. 

England ;  but  the  law  respecting  (a)  This  act  was  repealed,  and 

the  right  to  real  property  seems  the  material  parts  re-enacted  by 

not  to  be  finally  settled.  See  the  the  5  Geo.  4,  c.  113,  s.  38. 
cases  on  this  subject  collected  in 

II  3 
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1834.       whereby  any  slave  or  slaves  in  any  of  the  said  colonies 
J  shall  be  intended  to  be  mortgaged^  sold,  charged,  or  in 

RucKER      any  manner  transferred^  or  conveyed,  or  any  estate  or 

In  "the^  matte   ^'*^^'^^'  therein  created  or  raised,  shall  be  good  or  valid 
of  in  law  to  pass  or  convey,  charge  or  effect  any  such  slave 

aod^otbm.  ^^  slaves,  unless  the  registered  name  and  description,  or 
names  and  descriptions,  of  such  slave  or  slaves  shall  be 
duly  set  fortli  in  such  deed  or  instrument,  or  in  some 
schedule  thereupon  indorsed  or  thereto  annexed,  aooord- 
ing  to  the  then  latest  registration  or  corrected  regis- 
tration of  such  slave  or  slaves.'^  The  words  <<  which  are 
intended  to  be  mortgaged,"  clearly  refer  to  equitaUe 
mortgages. 

It  might  be  admitted,  for  the  sake  of  argument, 
that  as  between  the  mortgagor  and  the  mortgagee 
there  was  a  good  title  to  the  slaves ;  but,  that  as  the 
59  Geo.  3,  c.  120,  was  made  for  the  protection,  not  of 
purchasers,  but  of  the  slaves  themselves,  and  as  the 
requisite  formalities  of  registration,  intended  for  the 
benefit  of  the  slaves  themselves,  were  not  gone  through^ 
that  therefore  die  transaction  was  altc^ther  void. 

It  has  been  argued  that  the  petitioner  stands  on  the 
deposit  of  the  tide-deed,  which  contains  a  schedule  of 
slaves,  and  which  deed  was  itself  r^ularly  r^stered ; 
but  he  cannot  so  pass  by  the  memorandum.  The  peti- 
tion  states,  *^  that  the  said  memorandum  or  agreement 
was  on  or  about  the  18th  day  of  June  1832  duly  rois- 
tered or  recorded  in  the  said  island  of  Antigua,  as  by 
the  certificate  and  official  copy  of  the  same  when  pro- 
duced will  appear.*'  In  Antigua,  therefore,  this  memo- 
randum is  the  petitioners'  title-deed ;  without  it  they 
can  claim  nothing;  by  having  themselves  registered, 
they  admitted  it  required  registration ;  and  it  is  void  as 
to  the  slaves,  as  having  no  schedule  of  slaves.  What 
title  could  the  pctitionci^s  establish  through  the  mere 
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deposit  of  thd  dee^»  which  would  aflPect  the  slaves  ?   The        1 8S4. 

great  object  of  the  59  Geo.  3.  was,  that  it  might  be         

ascertained  on  the  instant  who  was  the  real  owner  of       Rucker 

the  slave*  an  object  which  would  be  utterly  defeated  if  ,  ^"^  othen. 
^  "^  ^  In  the  mater 

the  validity  of  the  present  transaction  were  established,  of 

because  then,   while  the  real  ownership  was  secretly     nJJi  ©^fcrs* 
transferred  to  the  mortgagee,  the  apparent  registered 
owner  would  be  the  mortgagor,  who  would  remain  in 


r«:o:^.-^.iii)t 


If  the  Court  should  be  of  opinion  that  the  objection 
^  want  of  registry  is  not  sufficient,  yet  the  mortgagor 
i^  not  entitled  to  the  slaves,  as  they  were  in  the 
reputed  ownership  of  the  bankrupt,  having  been  in  his 
order  and  disposition.  Slaves  may  be  real  property  in 
Antigua  for  some  purposes,  but  it  would  lead  to  great 
absurdity  to  declare  that  such  was  the  case  for  all  pur- 
poses. Suppose  a  slave  were  to  be  assaulted  or  killed, 
must  the  owner  bring  an  action  of  trespass  quote  clattgum 
/regiij  or  an  action  of  waste,  for  this  damage  done  to 
his  real  estate?  It  lies  with  the  petitioner,  therefore^ 
to  prove  that  slaves  are  real  estate  to  all  intents  and 
purposes,  and  especially  so  as  to  pass  to  a  mortgagee  as 
against  the  assignees  under  a  bankruptcy.  [Sir  John 
Cross : — A  person  who  possesses  no  landed  estate  what- 
ever often  is  the  owner  of  a  gang  of  slaves  in  gross, 
which  he  lets  out.]  But  the  assignees  mainly  rely  on 
the  want  of  registration,  which  in  this  case  renders  the 
transaction  as  utterly  void  as  an  attempt  to  transfer  a 
ship  would  be  if  the  requisites  of  the  ship  registry  acts 
were  not  complied  with. 

The  Chief  Judge  :  — 

This  being  an  important  question,  which  may  affect 
other  cases,  the  Court  will  take  time  to  consider  its 
judgment.     Nevertheless  I  will  now  state  my  present 

I  I  4 
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1834.        opinion,  which  will  save  the  neceauty  of  any  further 

""**"        attendance^  if  I  should  not  dbange  it. 

RucKBa  1^^    petitioners  claim  as  equitable  mortgagees  of 

and  others,     certain  premises  and  slaves,  of  which   the  dtle-deeds 
Id  the  matter  ^ 

of  were  deposited  with  them  in  1881,  accompanied  by  a 

•iS^oSSa.     'ne'nofandum. 

This  claim  is  opposed,  as  to  the  slaves,  on  the  ground 
that  there  was  no  valid  mortgage  under  the  59  Cieo.  S, 
c.  130,  and  that  even  if  there  be^  yet  that  the  slaves 
passed  to  the  assignees  as  having  been  in  the  rqpated 
ownership  of  the  bankrupt.  The  first  question  depends 
on  the  interpretation  of  the  59  Geo.  3.  It  is  fiuniliar  law, 
that  a  deposit  of  a  title-deed  creates  a  good  equkaUe 
mortgage  of  the  land,  and  of  all  property  thereon,  ex- 
cept such  as  is  of  a  nature  to  be  in  the  reputed  owner- 
ship of  the  bankrupt.  It  is  contended,  that  as  the  names 
of  the  slaves  are  not  inserted  in  the  memorandum,  then 
was  no  mortgage  of  them,  even  in  equity.  If  we  oon- 
sider  the  8th  section  of  59  Geo.  3,  c.  120,  by  itaeif, 
nothing  appears  to  prevent  the  proprietor  mor^^aging 
his  slaves  by  depositing  the  title-deed,  if  the  deed  de- 
posited contain  a  proper  schedule,  and  had  been  pro- 
perly registered ;  but  the  59  Geo.  3,  c.  120,  s.  9,  enacts 
that  ^*  no  deed  or  instrument  made  or  executed  within 
this  United  Kingdom,  whereby  any  slave  or  slaves  in  any 
of  the  said  colonies  shall  be  intended  to  be  mortgaged, 
sold,  chargjsd,  or  in  any  manner  transferred  or  conveyed, 
or  any  estate  or  interest  therein  created  or  raised,  shall 
be  good  or  valid  in  law,  unless  the  registered  names  of 
the  slaves  be  duly  set  out  in  such  deed  or  instrument.'' 
The  consequence  of  this  section  might  be,  that  if  the 
claim  of  the  mortgagees  were  under  the  memorandum 
of  deposit  as  an  instrument  of  mortgage,  it  vrouM 
be  void  for  want  of  tlie  names  of  the  slaves.  But  the 
petitioner  claims  through  the  deposit  of  the  deed ;  and 
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the  question  is,  whether  the  0th  section  of  59  Geo.  3^        1834. 
prevents  such  a  daim  as  against  the  assignees.     My        *""""" 
present  impression  is^  that  the  9th  section  would  not       Ruckbr 
prevent  the  passing  of  slaves  by  any  deed  in  which  their  -  ^'^^^^L, 
names  were  set  out,  and  does  not  prevent  them  being  of 

passed  by  deposit  of  a  deed  miiich  does  contain  a     ^^"^^ 
schedule  thereof.    I  am  of  opinion  that  the  slaves  being 
scheduled  in  the  deed  deposited  takes  the  case  out  of  the 
act  as  to  r^istry. 

Assuming  the  transaction  to  be  good  as  an  equitable 
mortgage,  then  the  question  of  reputed  ownership  arises. 
The  local  act  of  Antigua  declares  the  slaves  to  be  part 
of  the  fineehold.  It  has  been  suggested,  however,  that 
slaves  might  be  in  gross,  and  consequently  but  goods  and 
chattels.  If,  by  the  laws  of  Antigua,  slaves  be  real  estate^ 
it  does  not  appear  to  me  tliat  their  being  held  in  gross 
can  alter  their  nature,  and  convert  them  into  goods  and 
<diattels ;  besides  which,  it  being  known  in  the  island 
that  slaves  are  treated  as  real  property,  and  frequently 
mortgaged,  they  would  not  come  within  the  intent  of 
the  bankrupt  act  as  to  reputed  ownership,  the  possession 
not  always  being  an  index  to  the  property. 

Sir  John  Crass:  —  I  wish  to  suspend  my  opinion  till 
final  judgment  is  given. 

« 

Sir  George  Ease :  — • 

Tlie  question  arises  in  this  Court  for  the  first  time. 
Though  the  act  of  parliament  introduces  the  necessity 
of  r^istration,  yet  that  only  affects  purchasers,  and  has 
no  efi*ect  to  render  void  agreements  between  the  parties 
themselves. 

In  Chancery,  slaves  have  often  been  considered  as  real 
property  for  all  purposes.  The  Registry  Act  express!} 
speaks    f    ^^  mortgages   of  slaves."     If  they  can  bo 
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1834.        effectually  mortgaged,  there  is  an  end  to  the  reputed 

"  ownership,  as  whatever  can  be  effectually  mortgaged, 

RucKEa       cind  is  known  and  understood  to  be  commonly  the 

and  others,    subject  of  a  mortgage,  will  not,  if  mortgaged^  pass  to 

of  the  assignees  as  having  been  in  the  reputed  ownership. 

^"*^thOT  ^^  ^y  question  then  remaining  is,  whether  the 
slaves,  not  being  included  in  the  memorandum,  be 
passed  to  the  mortgagee,  or  whether  the  registry  act 
interferes,  and  the  title  to  them  be  in  the  assignees? 
The  wording  of  the  act  appears  strong  at  first  aght; 
section  8  provides  that  the  slave  shall  not  be  property 
unless  he  be  registered,  thai  is,  if  he  be  not  roistered, 
the  omission  manumits  him;  that  is  his  privilege^  and 
does  not  affect  the  right  of  property  to  him,  if  it  exis^ 
anywhere:  section  9  considers  him  as  property,  but 
enacts  that  he  shall  not  be  transferrable  unless  cenaiQ 
forms  be  gone  through ;  then  we  arrive  at  the  question, 
what  is  the  nature  of  that  property  under  a  bankruptx^? 
If  tlie  property  in  the  slaves  be  not  in  the  mortgagee, 
where  is  it  ?  Equity  considers  that  done  which  is  agreed 
to  be  done ;  in  the  present  case,  do  the  slaves  altogether 
cease  to  be  property,  or  is  there  not  enough  to  bind  the 
conscience  of  the  mortgagor  so  as  to  enable  a  court  of 
^uity  to  call  on  him  to  do  whatever  may  be  necessary 
to  complete  the  legal  formalities  ? 

The  necessity  for  the  registry  of  a  ship  depends  on  a 
statute ;  but  then  it  is  to  be  remembered  that  ships  were 
mere  chattels,  the  property  in  which,  at  common  law, 
could  only  be  passed  by  actual  delivery  of  possesion, 
till  the  legislature  interposed,  and  enacted  that  sliips 
might  be  transferred  by  deed  alone,  without  delivery  of 
possession,  provided  certain  forms  as  to  r^stry  were 
observed ;  if  not,  the  ship  remains  as  it  was  at  common 
law — a  mere  chattel  liable  to  the  statute  of  James.  Real 
property  of  all  kinds  is  independent  of  the  statute  of 
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James.     And  if  the  party  be  liable  at  common  law  to         1834. 
damages  for  a  breach  of  contract,  courts  of  equity  view 
the  amount  of  damages  as  the  value  or  amount  of  the       Ruckeb 
interest  intended  to  be  given.     If  the  contract  touch  |n°he^  matter 
real  property,  courts  of  equity  give  effect  to  it  to  the  of 

extent  that  it  affects  the  conscience  of  the  party.  and^othen. 

If  slaves  be  real  property^  the  moment  the  owner  de- 
posited the  deed  containing  a  schedule  of  slaves,  he  did 
what  was  equivalent  to  a  oovenant  to  mortgage  them. 

Then  does  the  59  Geo.  3,  c.  120,  affect  or  oontroul 
this  general  rule  of  law  or  equity  ?  Its  policy  does  not 
require  that  the  Court  should  decline  to  interfere  to 
declare  such  transactions  as  the  present  to  be  good 
equitable  mortgages,  in  cases  where  the  slaves  are  known 
and  clearly  to  be  recognized.  Its  object  was  only  to 
protect  the  slaves  from  secret  conveyance,  whereby  sla- 
very might  be  perpetuated.  I  therefore  cannot  hesitate 
in  declaring  that,  in  ray  opinion,  the  slaves  in  question 
are  not  goods  and  chattels  within  the  72d  section  of  the 
6Geo.4»c.  16. 

Per  Curiam :  —  The  question  whether  the  slaves  be 
real  property  or  not  being  one  of  fact,  the  Court  will 
take  time  to  consider  whether  it  will  be  expedient  to 
have  a  reference  to  one  of  its  officers  to  report  on  that 
point. 

The  Chief  Judge  :  —  May  29. 

The  5  Geo.  2,  c.  7,  s.  4^-  enacts  that  **  the  houses, 
lands,  negroes,  and  other  hereditaments  and  real  estates, 
&C.,  shall  be  liable  to,  &c.,  all  just  debts,  &c«,  and  shall 
be  assets  for  the  satisfaction  thereof  in  like  manner  as 
real  estates  are  by  the  law  of  England  liable  to  the  satis- 
faction of  debts  due  by  bond,  &c."  This  was,  however, 
repealed  by  the  37  Geo.  3,  c.  119.     The  statutes  of 


and  others. 
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1834.        which  the  courts  in  this  country  take  notice  treat  negroes 

.  as  realty;   it  consequently  lies  with  the  assignees  to 

RuoLBR       prove  that  they  are  personalty,  which  they  have  not 

and  others.     (]one. 

In  the  matter       _^  *,•*  i«^       ««^.      vi,  ^^^ 

of  The  act  of  the  Assembly,  dated  the  2l8t  July  1692, 

^^hlL  referred  to  in  the  argument,  recites  that  <*  many  persons 
heretofore  deceased  stood  possessed  of  a  good  quantity 
of  lands  and  tenements,  and  number  of  negroes ;  some  of 
which  persons  made  their  wills  and  testaments,  nomi- 
nating their  executors  therein,  and  others  died  intestate, 
leaving  their  n^roes,  and  other  goods  and  chattels,  to 
be  disposed  of  by  the  administrator  or  administrators  to 
be  appointed :  which  said  executors  and  administrators, 
by  virtue  of  their  executorship  and  administratioD,  in- 
ventoried and  appraised  the  said  n^roes,  and  disposed 
of  them  as  other  chattels,  which  oftentimes  proved  a 
ruin  to  the  interest  or  estate,  and  left  the  widow  and 
children  in  a  bad  condition/' 

<*  For  the  prevention  thereof  for  the  future,  be  it  and 
it  is  enacted  by  the  authority  aforesaid,  that  all  negroe 
slaves  and  other  slaves,  after  the  date  of  this  act,  shall 
and  are  hereby  declared  to  be  inheritance,  and  affixed  to 
the  freehold,  and  the  widow  capable  of  being  endowed 
thereof;  provided  always,  that  any  executor  or  admi- 
nistrator may  inventory  the  said  n^roes,  but  not  take 
them  into  his  custody,  to  the  intent  that  if  there  shall 
not.be  suiGcient  goods  and  chattels  to  pay  the  deceased's 
debts,  that  then  the  said  negroes  are  liable  to  be  taken 
for  payment  of  the  said  debts,  and  be  as  chattels  for  that 
purpose,  and  no  otherwise." 

The  consequence  is,  that  unless  the  assignees  can  show 
something  more  to  induce  the  Court  to  entertain  a  doubt 
as  to  the  fact  that  negroes  are  real  property  in  Antigua, 
it  will  not  be  necessary  there  should  be  any  reference  as 
to  the  point  of  fact  whether  real  or  personal  property. 
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Sir  John  Cross  .•  —  1 834. 

On  perusal  of  the  deed  it  becomes  clear  that  as  against        ' 
the  assignees  the  slaves  were  attached  to  the  land  when       Ruckbr 
the  mortage  was  made^  casting  on  the  assignees  the  in**!!!  ^'**^'e|. 
burthen  of  proving  the  contrary.  of 

As  to  the  5  Geo.  3,  it  does  not  appear  to  me  that  the  ancTothen . 
assignees  have  proved  that  the  slaves  were  not  r^stered : 
against  the  bankrupt  it  must  be  assumed  they  were,  till 
the  contrary  be  proved,  it  not  laying  in  die  mouth  of  the 
bankrupt  to  aUege  they  were  not  duly  roistered ;  and 
the  assignees  represent  him. 

Sir  Oeorge  Bosti  — 

The  general  impression  of  the  profession  is  that 
slaves^  like  an  estate  pur  aidre  vie,  go  to  the  executor  for 
payment  of  debts,  but  for  all  other  purposes  are  real 
property. 

Whether  or  not  the  slaves  be  in  the  reputed  owner- 
ship does  not  altogether  depend  on  whether  they  were 
chattels  or  real  estate;  the  question  in  reputed  owner- 
diip  ofien  is,  not  whether  they  be  chattels,  but,  admitting 
that,  whether  they  be  such  of  which  the  possesion  draws 
along  with  it  the  reputation  of  ownership. 

Ordered  as  prayed,  (a) 


(a)  It  has  been  determined  by  cent,  119.  They  are  also  chattels 

hb  Majesty  in  Council  that  slaves  at  St.  Nevis  by  a  special  act  of 

are  chattels  in  St.  Christopher's,  the  President  and  Council  there 

iXi/ryn^'s  MS.  vol.  i.  75.  And  in  1699.    But  in  ail  the  other 

they  are  chattels  in  the  Bahamas,  colonies  they  are  real  property. 
Sheppard^s  Practice  of  St.  Vin- 
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C.  of  R.         Ex  parte  LLOYD.  —  In  the  matter  of  OGDEN. 

May  26      rp 

^  29 ,        1  HIS  was  the  petition  o( Lloyd  and  Co.,  bankers,  and 

1834.        prayed  the  usual  order  in  cases  of  equitable  mortgage, 
AmuygBgp was  g^j.  ^  g^jg  ^f  ^^  premises,  fixtures,  and  machinery  mort- 

mises  and  ma-      gaged. 

incU^  a  ^  fVolmiskyj  being  the  sole  owner  of  certain  freehold 

£^m^^  premises,  entered  into  partnership  with   Ogdeuy  and 

trade  purposes^  Woimisley  and  Ogden  thenceforth  occupied  tlie  premises 

freehold;  the  as  cotton*spinners,  and  erected  a  steam-engine,  &c.  fi>r 

^Sd"n  *e  purposes  of  their  joint  trade. 

v^f^oai  Ogden  and  Woimisley  kept  a  banking  account  with 

Held,  1st  the       ...  ,   -      ;  ^.  X     t       \ 

steam-engine  the  petitioners,  and  in  1822  owed  them  1,822/.  on  the 
mo^^Ji^it  ^^>^<^  <>f  such  account;  and  on  the  1st  of  June  1833 
was  well  mort.    Ogdm  deposited  with  the  petitioners  the  leases  of  certain 

gagedy  and  not        ^^  i  x        ^  ^ 

in  the  reputed  leasehold  premises,  accompanied  with  a  memorandum, 
owne    ip.        vhich,  after  setting  out  a  list  of  the  title-deeds  deposited, 

thus  concluded: — ^ These  papers  are  placed  in  the 
hands  of  Messrs*  Jonesj  Uoyd^  and  Co.,  as  security  for 
what  they  may  think  fit  to  advance  to  Ogden  and  WahmS" 
ley.**  On  the  third  of  August  1822,  Wcdmisky  deposited 
with  the  petitioners  a  lease  of  a  freehold  piece  of  land, 
on  which  was  situated  a  mill  and  other  buildings ;  this  de- 
posit was  accompanied  by  the  following  memorandum:— 
<<  These  deeds  of  the  Canal  Mill  at  Hallingwood  are 
placed  in  the  hands  of  Messrs.  Uoyds  and  Co.  as  security 
for  what  they  may  think  proper  to  advance  to  Ogdai 
and  Walnusley^  by  Charles  Wabnisley;  the  buildings 
alone  are  insured  for  upwards  of  2,000/.,  machinery,  &c., 
2,000/.  more." 

On  the  16th  of  November  1833  a  fiat  issued  against 
Ogden  and  Woimisley.  When  the  fiat  issued  there  was 
owing  to  the  petitioners  2,777/.  on  the  balance  of  the 
banking  account. 

The  petition  prayed  that  the  petitioners  might  be 

U 
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declared  equitable  mortgagees  of  the  premises^  and  of        1834. 
the  mill  and  steam-engine,  boilers,  steam  pipes,  main 
shafting,  and  principal  mill-gearing  and  fixtures  in  the         Lloyd. 
mill  and  buildings,  &c  '"  ihe^matier 

By  agreement,  the  property  in  dispute  was  sold,  and        Ogden. 
the  proceeds  awaited  the  decision  of  the  Court* 

Several  contradictory  a£Sdavits  were  filed,  9s  to  whe- 
ther the  landlord  was  generally  owner  of  the  steam-en- 
gines, &C.  in  that  neighbourhood,  and  as  to  whether  the 
particular  engines  in  question  could  be  removed  without 
injury  to  the  freehold.    The  most  precise  of  these  was 
by  James  Draw  of  Manchester,  appraiser  and  auctioneer, 
who  deposed  that  he  had  been  a  valuer  of  machinery  in 
cotton  and  other  mills  for  twenty  years ;  that  he  sold  the 
steam-engine,  gearing,  and  gas  apparatus  at  the  Canal 
Mill,  and  that  he  was  present  part  of  the  time  when 
it  was  removed  by  the  purchaser;  that  he  carefully 
examined  the  situation  and  manner  in  which  the  steam- 
engine  stood,  and  it  could  be  very  readily  removed  with- 
out injury  to  the  freehold ;  that  it  was  the  invariable 
practice  in  Manchester  and  the  neighbourhood,  in  all 
cases  when  buildings,  steam-engines,  and  other  things 
are  erected  for  the  purposes  of  trade,  for  tlie  tenant  to 
remove  them  at  the  end  of  his  tenancy,  or  for  the  land- 
lord to  buy  them  from  the  tenant;  that  in  almost  all 
cases  the  steam-engines  in  Manchester  and  the  neigh- 
bourhood can  be  removed  without  material  damage  to 
the  freehold ;  that  the  steam-engine  at  the  Canal  Mill 
was  put  up  in  the  following  manner,  —  there  was  a 
large  stone  put  into  each  wall,  which  was  of  brick, 
an  aperture  was  left  in  each  wall  over  each  lai^  stone, 
then  there  was  a  bed  cut  into  each  stone  fully  the  depth 
of  the  entablature  plate  or  beam,  the  ends  or  bear- 
ing parts  of  this  entablature  plate  were  put  into  those 
beds,  and  hot  lead  poured  to  fill  the  crevice  or  vacant 
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1834.        parts,  to  keep  it  firm  in  its  resting  on  those  tUmes ;  that 
^"^         the  weight  of  the  walking  beam  rests  entirely  upon  this 
Lloyd.       entablature  and  a  cast-iron  centre  pillar,  which  rests  on 
In  the  matter  |||^  stme  foundation,  put  in  for  the  engine  but  not  filed 
OooBif .       to  the  freehold ;  that  the  en^ne  could  be  very  easily  re- 
moved by  raising  the  entablature  plate  with  a  screw 
jack,  and  by  that  means  the  end  of  the  entaUature  plate 
or  beam  raised  out  of  the  bed  cut  into  the  stcMies,  and 
then  lowered  down  by  common  blocks  without  any  injury 
to  the  buildings  and  without  disturbing  or  injuring  the 
stones  in  the.  least  d^ree;  that  the  building  and  stones 
must  necessarily  have  been  erected  before  the  steam- 
engine  was  put  up;    that  it  was  customary  tor  the 
owners  of  cotton  mills  in  Manchester  and  the  nei^bour- 
hood  to  erect  the  mill,  and  for  the  tenant  to  put  up  the 
steam-engine. 

The  bankrupts,  being  owners  of  the  building  and 
steam-engine,  let  difierent  compartments  of  the  boilding 
to  different  persona  whose  business  required  machinery 
driven  by  a  steam-engine ;  these  persons  usually  fur- 
nished their  own  machines.  All  these  machines  wete 
worked  by  the  bankrupts'  steam-engine,  which  commn* 
nicated  with  the  difierent  parts  of  the  building  by  means 
of  long  shafts,  the  lengths  of  which  were  composed  of 
different  pieces  not  otherwise  connected  than  by  oog 
wheeb^  some  of  these  lengths  of  the  shafts  being  at  r^t 
angles  to  others. 

Mr.  SuxxMkm  and  Mr.  Mylne  for  the  petition :  — 
The  mortgagees  daim  the  steam-en^ne  and  the  works 
attached,  down  to  what  is  technicaUy  designated  the  first 
motion,  that  is,  what  is  generally  understood  by  the  steam* 
engine  itself  exclusive  of  any  machinery  it  works.  They 
also  claim  the  gas  apparatus. 

Excluding  all  considerations  as  to  bankruptcy,  and 
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▼iewing  the  transaction  as  one  between  mortgagor  and        1834. 

mortgagee  only,  the  memorandum,  by  referring  to  the        

insurance  on  the  machinery,  shows  the  intent  to  be  that       Lloyd. 
it  should  be  included  in  the  security.     That  the  ma-  ^"  the  matter 
chinery  in  question  belongs  to  the  mortgagee  appears       Ooobk. 
from  several  cases. 

In  Stewart  v.  Lomb^  1  Brod.  jr  Bing.  506,  the  juiy 
found  that  a  mill,  mortgaged  together  with  the  land, 
was  not  a  fixture;  yet  it  was  held  that  a  creditor  of  the 
mortgagor  could  not  take  it  in  execution,  though  the 
mortgagor  had  remained  in  possession.  .Wirm  v.  IngUby^ 
5  Bam.  jr  Aid.  625,  decided  that  fixtures  in  a  house 
were  not  liable  to  be  seised  in  execution  under  a  fieri 
faciasj  the  house  being  in  the  possession  of  the  person 
agunst  whom  the  execution  issued.  In  Colegrave  v. 
JDias  Santos^  2  Bam.  8f  Ores.  76,  the  owner  sold  a  free- 
hold house.  No  mention  was  made  in  the  conveyance 
of  fixtures,  nevertheless  they  were  held  to  be  passed ; 
and  even  if  they  had  not,  yet  the  owner,  after  giving  up 
possession,  could  not  maintain  an  action  of  trover. 

But  the  assignees  contend,  that,  bankruptcy  having 
intervened,  the  machinery,  and  some  of  those  things 
which  the  petitioner  alleges  to  be  fixtures,  were  in  the 
reputed  ownership  of  the  bankrupt.  But  the  doctrine 
of  reputed  ownership  has  no  application  to  fixtures,  nor 
to  such  chattels  as  are  subject  to  a  custom  of  being  let, 
and  the  possession  of  which  does  not  necessarily  carry 
the  reputation  of  ownership.  These  propositions  were 
established  in  the  time  of  Lord  Hardtoicke^  and  have 
been  strengthened  by  fi  series  of  decisions  down  to 
Coombe  V.  Beaumont^  5  Bam.8fAdi^  72,  and  Buffbrd  v. 
Bishop^  5  Buss.  346. 

In  Hubbard  v.  BagshaWj  4  jStm.  326,  the  owner  of  a 
cotton  mill,  in  which  there  was  a  steam  engine,  boilers, 
&C.  mortgaged  the  whole,  but  remained  in  possession 
Vol.  I.  K  K 
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1834.       until  his  bankruptcy.    In  that  case,  as  in  that  now 

*"*"**        before  the  Court>  the  entablature  plate  of  the  engine 

LlotdT       ^as  fixed  to  the  freehold,  and  it  was  held  that  the  steam 

la  the  matter  engine  did  not  pass  to  the  assignees,  not  having  been 

Qqwou       in  the  order  and  disposition  of  the  bankrupt  at  the 

time  of  his  bankruptcy. 

The  Court  here  called  on  the  respcmdents. 

Mn  Spence  and  Mr.  Wigr<tm  for  the  respondents:—- 

The  buildings,  of  which  the  deeds  were  deposited, 
were  conveyed  to  Wabnisky  before  the  machinery  was 
built.  He  entered  into  partnership  with  Ogden^  and 
then  the  two  jointly  erected  the  machinery,  which  is 
therefore  a  trade  fixture;  consequently  the  cases  cited 
do  not  apply.  It  is  contended  that  only  the  buildings 
passed  to  the  mortgagee.  [Sir  George  Hose: — It  was 
partnership  property ;  but  will  there  be  any  difficulty  in 
finding  that  the  one  partner  had  authority  from  the 
other  to  pledge  it,  in  order  to  obtain  an  advance  of 
money  for  partnership  purposes  ?]  Machinery,  though 
erected  afler  the  deposit  of  the  deed,  yet,  if  a  fixture, 
would  of  course  pass  to  the  mortgagee  in  an  ordinaiy 
case.  But  we  contend  these  were  not  fixtures,  but 
chattels,  which  therefore  passed  to  the  assignees,  as 
having  been  in  the  reputed  ownership  of  the  bankrupt. 

The  present  case  must  be  governed  by  the  decision  in 
the  great  cause  of  Trappes  v.  Hcaiery  3  Tyrr.  6Qd;  S.  C. 
2  Crcmp.  Sf  Mee,  153,  which  was  decided  afte^  much 
consideration,  and  on  a  review  of  all  the  cases  on  the 
subject.     It  is  as  follows :  •— 

In  1797  premises  in  Lancashire,  described  as  <<  land, 
a  dwelling  house,  machine  house,  and  other  buildings 
and  erections,"  were  conveyed  in  fee  to  one  of  several 
partners.     The  conveyance  stated  them  to  be  then  in 
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the  possession  of  that  partner  and  another  of  his  then        ]  834. 
partners.   Machinery  and  utensils  were  afterwards  placed         ' 
thereon  by  the  firm,  for  the  purpose  of  carrying  on  the       LloydT 
business  of  calico  printers.     The  machinery  and  utensils  ^"  ^*  matter 
were  firmly  fixed  to  the  fireehold^  yet  in  such  a  manner       Ogdbn. 
that  they  might  be  easily  removed  without  material 
injury  to  themselves  or  the  buildings.   In  that  part  of  the 
country  similar  articles,  so  fixed,  were  commonly  bought, 
sold,  and  removed,  without  treating  them  as  fixtures. 
In  taking  stock  yearly  between  1804  and   1825  the 
buildings  and  land  were  valued  and  classed  separately 
from  the  machinery  and  fixtures,  but  the  whole  was 
always  dealt  with  and  considered  as  partnership  pro- 
perty.  In  1828  two  of  the  partners,— then  seized  in  fee 
of  the  freehold  land  and  buildings  under  a  conveyance 
not  mentioning  machinery  or  fixtures, — mortgaged  them 
for  a  term,  and  also  the  steam-engine,  mill-geering,  heavy 
geer,  millwright  work,  fixed  machinery,  and  other  mat- 
ters and  things  standing  and  being  in  or  upon  the  thereby 
demised  buildings,  works,  and  premises,  which  in  any 
manner  constitute  fixtures  and  appendages  to  the  free- 
hold of  the  same,  or  any  part  thereof.     They  remained 
in  possession  and  carried  on  the  works  till  1829,  when 
they  compounded  with  their  creditoi*s,  and  afterwards 
till  they  became  bankrupts.     In  April  1831  their  as- 
signees sold  and  removed  the  machiner}'  and  utensils, 
except  two  steam-engines  with  the  first  motion   and 
main  shafts  attached  to  them,  and  two  water-wheels, 
which  supplied  power  to  the  rest. 

Such  is  the  statement  of  the  case ;  and  it  was  held, 
after  deliberation,  that  the  machinery  and  utensils  so 
removed,  having  been  affixed  to  the  inheritance  for  the 
purposes  of  trade  only,  in  a  place  where,  as  such,  they 
would  have  commonly  been  removed,  were  not  to  be 

K  K  2 
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1834.       takeo  as  part  of  the  inheritance,  bat  as  personal  estate 

'•^-'^       only,  which  passed  to  the  assignees  of  the  bankrapts. 

Ll^o.  In  this  case  of  Trtqjpes  v.  Hlarter  (a)  are  several  dicta 

In  the  matter  j^y  |.j,g  Judges  of  great  importance,  and  directly  appli* 

OoDEN.  cable  to  this  case*  Lord  Lyndhurst  (at  page  615)  says, 
*^  The  question  is  whether  these  articles  are  fixtures, 
'  and  it  arises  between  mortgagees  and  a  mass  of  other 
creditors;''  and  (at  page  617)  his  Lordship  obsenres, 
**  It  several  partners  put  up  machinery  on  the  freehold 
of  one  of  them,  for  the  purpose  of  carrying  on  their 
partnership  trade^  how  does  it  become  the  property  (jS 
that  one  partner  who  is  owner  of  the  freehold?"  and 
Bayley^  B.  (page  622)  having  observed,  <<  There  is 
another  point,  viz.  that  the  legal  interest  in  these  articles 
is  not  in  the  persons  who,  having  the  legal  estate  in  die 
premises  to  which  they  were  fixed,  mortgage  those  pre- 
mises," Lord  Lyndkurgt  said,  *^  That  assists  you  in 
showing  that  the  bankrupts  did  not  intend  to  pass  them 
by  th^ir  mortgage  deed ;  and  if  the  words  of  that  deed 
did  not  necessarily  pass  them,  what  passed  between  the 
parties  to  it  may  be  taken  into  consideration  to  show 
their  intentions."  His  Lordship  fiirther  says  (page  625), 
<<  In  taking  the  stock  it  appears  that  the  land  and 
buildings  were  constantly  placed  under  one  head,  and 
the  machinery  under  another.  It  also  appears  that 
machinery  of  this  description  is  in  that  part  of  the 
country  constantly  bought  and  sold  without  reference  to 
the  fi'eehold.  As  between  landlord  and  tenant  there- 
fore, it  is  clear  that  such  machinery,  put  up  by  the 
tenaiit,  might  be  removed  by  him.  The  bankrupts 
were  the  reputed  owners  of  the  machinery,  and,  in  con- 
sequence of  their  being  so  considered,  obtained  extai- 
sive  credit.     We  are  of  opinion  therefore,  that,   with 

■ -  ■  - MM        II       ■  ■  — i — 

(a)  3  7>r.  603,  S.  C,  2  Cnmp,4f  Mce.  153. 
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respect  to  machinery  of  this  description,  erected  by  the        1634. 

bankrupts  for  the  purposes  of  trade,  it  would  have         

passed  to  the  executor,  and  not  to  the  heir,  and  that  it       Lloto. 

was  the  partnership  estate  of  the  bankrupts."    And  (at  ^"  ^^^  matter 

page  628)  he  observes,  <^  Now  these  authorities  lead  us       Oqdbn. 

to  the  conclusion,  that,  where  utensils  and  machinery  are 

erected  by  the  owner  for  the  purpose  of  trade  only,  in 

a  neighbourhood  where  such  utensils  and  machinery  as 

these  would  commonly  have  been  removed,  and  when 

this  can  be  done  without  injury  to  the  inheritance,  they 

form  an  exception  to  the  general  rule,  and  are  not  to 

be  taken  as  part  of  the  inheritance,  but  as  personal 

estate."      And    in    conclusion  his  Lordship  observes 

(page  629),  <<  Under  all  these  circumstances  it  appears 

to  us  that  there  is  sufficient  to  satisfy  the  terms  of  the 

mortgage  deed,   without  including  the  machinery   in 

question,  and  that  it  neither  passed  nor  was  intended 

to  pass  by  that  deed.     Then  if  it  did  not  so  pass^  it  is 

to  be  looked  upon  as  personal  estate,  separate  from  the 

property  mortgaged,  and  therefore  as  belonging  to  the 

assignees."    And  Bayley^  B.,  says  (page  618),  '<  Here 

the  question  is,  were  these  articles  fixtures  or  not? 

That  depends  on  the  time  they  were  erected.     If  they 

were  erected  by  Henry  Feildingj  then  they  were  his ;  if 

erected  by  him  and  others,  it  may  turn  out  that  quoad 

other  parties  they  may  be  goods  and  chattels." 

Sir  George  Rose :  — 

The  question  in  IVappes  v.  Harter  (a)  was  the  intent : 
liOrd  Lyndhwrst  says  (page  628),  ^<  We  are  of  opinion 
that  it  did  not  pass  by  the  mortgage  deed,  and  that  it 
was  not  intended  to  pass  by  it."  The  intent  is  the  first 
question  in  the  case  now  before  the  G)urt.  On  that 
is  not  the  memorandum  conclusive? 


(fl)  3  Tifr.  603,  S.C,  2  Cromp.SsMce.  153. 
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18S4.  The  distinction  laid  down  by  the  cases  applicable  to 

— ""  the  present  question  —  where  bankruptcy  intervenes — 
Llotd.  is  notf  whether  the  property  can  be  removed  as  between 
la  the  matter  mortgagor  and  mortgagee,  but  whether,  as  between  the 
OoDXN.  mortgagee  and  the  assignees,  trade  fixtures  can  be 
removed  without  injuring  the  premises.  If  they  be  so 
fixed  to  the  freehold  that  it  will  be  seriously  injured 
by  the  removal,  cadit  qucBstio.  The  case  of  'Drappa 
V.  Harter  (a)  appears  to  decide  that  where  the  assignees 
might  remove  the  proper^  without  injury  to  the  free- 
hold, then  th^  can  defend  themselves  in  an  action  of 
trover,  on  the  ground  that  the  property  was  chattd. 
No  conveyancer  but  would  be  of  opinion  that  the  pro- 
perty passed  by  the  deed  if  fixed  to  the  freehold.  In 
Trappea  v.  Harter  (a)  Lord  LyndhvrU  goes  through  all 
the  cases,  in  order  to  arrive  at  the  point  whether  the 
property  in  question  before  him  were  personal  or  real ; 
and  he  decided  that,  for  the  purposes  and  benefit  of 
trade,  it  was  chattel.  Coombs  v.  Beaumont  (b)  would 
decide  that  as  between  mortgagor  and  mortgagee  there 
could  be  no  doubt  that  if  the  parties  intended,  the 
machinery  would  have  sufficiently  the  character  of  realty 
to  pass:  but  then  it  is  open  to  the  argument,  that 
bankruptcy  having  intervened,  creates  a  diflerence,  and 
that  then  the  injury  to  the  premises  must  be  considered. 
In  Trappes  v.  Harter  (page  628)  is  the  doctrine  on 
which  I  rely  as  governing  the  case  now  before  the  Court. 
Lord  Lyndhurst  there  said,  <<  Now  these  authorities  lead 
us  to  the  conclusion,  that  where  utensils  and  machinecy 
are  erected  by  the  owner  for  the  purpose  of  trade  only, 
in  a  neighbourhood  where  such  utensils  and  machinecy 
as  these  would  commonly  have  been  removed,  and  when 

-/       {a)  3  Tyr.  605,  S.  C,  3  Cromp,  ^  Mee,  1 5J. 
{b)  5  Bam.  4:  Adol.  72. 
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this  can  be  done  without  injury  to  the  inheritance,  they        I8S4. 
form  an  exception  to  the  general  rule,  and  are  not 
to  be  taken  as  part  of  the  inheritance,  but  as  person^)       Lloyi^. 
estate.-  '"» ^y»«^ 

In  this  case,  the  amount  of  injury  is  too  trifling  to  be       Oosnr. 
considered,  while  in  Trqppes  v.  Barter ,  3  Tyrr.  61 1^ 
it  is  stated  that  it  would  cost  1 50/.  to  put  the  premises 
into  complete  tenantable  repair. 

» 

Mr.  Spence  and  Mr.  JVigram :  — • 

Several  cases  have  decided,  that,  on  a  deposit  of  title- 
deeds,  a  house  is  included  though  not  mentioned,  but 
that  fixtures  are  not. 

In  ex  parte  Quinceyf  1  AtA.  477,  it  was  held,  that  on 
a  mortgage  of  a  brewhouse  and  the  appwriencmcee^  the 
utensils  used  in  brewing  did  not  pass. 

Sir  George  Bose:  —  Fixtures,  or  any  other  kind  of 
property,  may  be  mortgaged ;  but  in  the  event  of  the 
bankruptcy  of  the  mortgagor,  continuing  in  possession, 
the  question  arises,  whether  the  assignees  or  the  mort** 
gagee  be  entitled  to  them  ?  If  they  were  trade  fixtures, 
the  assignees  are  entitled  to  them  as  such ;  this  had  been 
held  in  favour  of  trade,  and  following  the  legislative 
rule  (a),  which  says  the  construction  of  the  Bankrupt 
Act  is  to  be  in  fiivour  of  creditors  on  doubtful  points ; 
the  case  of  Clarke  v.  CrownehaWf  3  Bam.  ^  AdoL  804, 
shook  that  law,  but  it  was  set  up  again  by  Lord  Lj^nd^ 
kurU  in  Tr(gy)es  v.  Harter^  3  Tyr.  60S,  who  held  that 
such  fixtures  were  removable^  if  it  could  be  done 
without  doing  too  serious  a  damage  to  the  fipedhold.  (&) 

(a)  6  Geo.  4,  c.  16.  sect.  135.  mortgagee.  Boydellv,  J^Mickael, 

(b)  Tenaot's  fixtures  are  not  in  Trinity  Term  1894,  l  Cromptan^ 
the  reputed  ownership  of  the  Mccsm  4^  Rotcoe,  117. 
banknipty  so  as  to  prejudice  a 

K  K  4 
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1834.  Mr.  S^fence  and  Mr.  JVtgram :  — 

"""^  In  ex  parte  Austin^  1  Dea.  tf  Ch.  SOT,  on  the  petition 

LlotoT     of  an  equitable  mor^;agee  of  part  of  the  bankniptfa 
In  ibe  matter  estate  by  deposit  of  deeds,  the  question  was,  whether 

.Oamm.  fixtures  were  included  in  the  security?  It  was  contended 
that  they  were  within  the  operation  of  the  6  Geo.  4, 
c  16,  8. 12,  and  passed  to  the  assignees  as  having  been 
in  the  reputed  ownership  of  the  bankrupt.  Sir  George 
Bose  said,  **  I  have  no  hesitation  in  saying,  that  where 
fixtures  are  capable  of  removal,  as  between  landlord 
and  tenant,  without  injury  to  the  fi-eehold,  they  are 
within  the  order  and  disposition  of  the  bankrupt."  No 
judgment,  however,  was  given  in  that  case,  but  an  in- 
quiry was  directed  as  to  the  nature  of  the  property. 

It  has  been  urged,  that  where  a  custom  to  let  ma- 
chinery exists,  that  prevents  the  doctrine  of  reputed 
ownership  from  attaching  \  such  is  not  the  case,  as  was 
decided  in  Lingard  v.  MessUeTf  I  Bam.  {r  Ores.  308. 
^5.  was  the  owner  of  machinery,  which  was  sei»d 
under  an  execution,  and  conveyed  by  a  bill  of  sale  to  a 
creditor,  who  afterwards  demised  them  to  X.  ^.  at  an 
annuiU  rent;  A.B.  subsequently  became  a  bankrupt* 
The  counsel  for  the  defendant  urged^  that  it  was  proved 
that  there  was  a  usage  to  rent  such  machinery,  and  dted 
Home  V.  Baker^  9  East,  215 ;  but  it  was  held,  that  th&. 
machinery  passed  to  the  assignees,  as  having  been  in  the 
reputed  ownership  of  ^.  B. 

In  that  case,  Mr.  Justice  Bayley  said,  ^  Whea  once  il 
is  proved  that  the  bankrupt  has  been  the  owner,  and  has 
continued  in  possession  till  the  time  of  the  act  of  bank- 
ruptcy, the  presumption  is,  that  he  then  continued  in 
possession  in  the  character  of  ownex,  and  therefore  a 
proof  of  those  facts  is,  primd  fade,  evidence  that  the 
bankrupt  is  both  reputed  and  real  owner.  In  this  case 
it  was  proved  that  the  bankrupt  was  once  the  owner  of 
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the  madunery^  and  the  jury  have  found  that  it  continued        1834. 
in  his  possession  to  the  time  of  the  act  of  bankruptcy ;        — 
that  being  so,  the  reputed  ownership  must  be  presumed       LloydT 
to  have  continued  so  long  as  the  possession  continued.'^  ^"  ***•  matter 
And  the  other  judges  made  observations  to  the  same      Oopsm. 
effect.     It  is  submitted  that  this  case  of  lAngard  v.  Me»» 
mier  is  so  similar  in  its  circumstances  to  that  now  before 
the  Court)  as  to  be  a  precedent  to  be  followed. 

The  case  stood  over,  that  the  judges  might  read 
through  the  affidavits  to  ascertain  whether  the  machinery 
could  be  removed  without  much  injury  to  the  freehold. 

Cut.  ad.  vuU. 

Mr.  Swanstxm  in  reply  was  stopped  by  the  Court.  29tb. 

The  Chief  Judge  :  — 

This  was  a  petition  by  equitable  mortgagees  in  the 
usual  form,  praying  for  the  sale  of  the  land,  and  mill  and 
buildings  erected  thereon,  mentioned  in  certain  title- 
deeds  deposited  with  the  petitioners  by  way  of  security 
for  monies  to  be  advanced  by  them,  and  also  of  the 
steam  engine,  gas  works,  and  certain  parts  of  the  ma- 
chinery fixtures  thereon. 

The  assignees  raised  no  objection  to  so  much  of  the 
petitioners'  claim  as  was  confined  to  the  land  and  build- 
ings, but  they  claimed  a  right  to  remove  the  steam  en- 
gin^  gas  works,  and  all  the  machinery,  as  the  goods  and 
chattels  of  the  bankrupts,  either  as  not  included  in  the 
mortgage  to  the  petitioners,  or  at  all  events  as  left  in 
possession  of  the  bankrupts  as  the  reputed  owners,  and 
therefore  as  passing  to  the  assignees  under  the  72d  sect, 
of  6  Geo.  4,  c.  16. 

Pending  the  petition  in  this  Court,  the  matters  in  dis- 
pute were,  by  mutual  consent^  removed  and  sold,  and 
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1834*       the  question  submitted  to  us  is^  to  tvhom  the  proceeds  of 

JJ~.       that  sale  ought  to  be  paid* 

Lloto.  For  the  petitioners  it  has  been  urged,  that  the  steam 

of"^^^'  engine  and  other  things  in  dispute  were  affixed  to  and 

OoDur.  formed  part  of  the  freehold,  and  therefore  necessarily 
constituted  part  of  the  estate  mortgaged  to  them^  and 
could  not  be  goods  and  chattels  of  the  bankrupts,  dtfaer 
as  the  true  or  reputed  owners.  And  if,  in  law,  they 
must  be  considered  between  these  parties  as  part  of  the 
freehold,  both  the  questions  raised  by  the  assignees 
must,  as  it  seems  to  me,  be  answered  in  fiivour  of  the 
petitioners. 

But  though  I  am  of  opinion  that  the  petitioners  are 
entided  to  the  proceeds  of  the  matters  in  dispute,  it  is 
not  on  this  short  ground;  for  it  appears  to  me,  that 
though   annexed,  in  fact,  to  the  building  and  land^ 
they  still  retained,  in  law,  their  character  of  personal 
chattels ;  and  therefore  it  will  be  necessary  to  oonader 
the  two  questions  separately.     In  looking  through  the 
cases  on  this  subject,  a  distinction  seems  to  have  been 
made  between  things  annexed  to  the  soil  by  the  owner 
of  the  freehold,  and  those '  annexed  by  a  tenant  during 
his  term ;  and  the  distinction  is  this,  where  the  annexa- 
tion is  made  by  the  owner  of  the  freehold,  the  ISxtnres 
become,  without  reference  to  the  nature  of  the  fixtures 
or  the  purpose  for  which  they  were  annexed,  a  part  of 
the  freehold  itself,  and  as  such  descend  to  the  hdr, 
pass  by  conveyance  of  the  land  without  being  specified, 
and  cannot  be  taken  in  execution  as  the  chattels  of  the 
owner :  Steward  v.  Lombe^  1  Brad.  ^  Bing.  506 ;  Jfbm 
V.  IngUby^  6  Bam.  Sf  AUL  625 ;  i%ice  v.  Fagg^  4  Moil 
JT  By*  277.    But  where  any  fixture  is  annexed  by  the 
tenant,  it  does  not  necessarily  become  a  part  of  the  fiiee- 
hold,  but  its  character  bs  realty  or  personal^  depends 
-oa  the  nature  of  the  fixture,  and  the  purpose  for  which 
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it  was  annexed ;  Hen.  7,  c.  36 ;   Winn  v.  Ingkby^  S  Bam.        1 884. 

!^JId.625;  Placey.Fagg,  4^  Man.Sp Rt/.271;  TrappeB        

V.  Harter,  3  Tyrw.  608.  Llwd, 

In  this  case,  Wabnialey  was  tbe  sole  owner  of  the  free-  '°  ^^  mnxuk 
hold,  but  having  entered  into  partnership  with  the  other  Ogdkn; 
bankrupt,  Ogden^  the  premises  were  occupied  by  the 
partners,  who  erected  the  steam  engine  and  other  things 
in  dispute,  for  the  purposes  of  their  joint  trade.  The 
firm  therefore  may  be  taken  as  occupying  the  premises 
as  mere  tenants,  and  the  circumstance  of  one  of  the  firm 
being  also  owner  of  the  soil  wUl  make  no  difference,  for 
that  was  the  case  in  Trappea  v.  Harter^  3  Tyr.  608 ; 
and  in  page  617  of  that  report  Mr.  Baron  Bayky  asks, 
'<  Was  the  machinery  ori^nally  erected  at  the  joint  ex- 
pence  of  the  concern,  and  if  so»  was  it  the  property  of 
Henry  FiebUng  only,  or  of  Henry  Fielding  and  the  other 
partners?"  And  upon  the  counsel  arguing  that  though 
put  up  at  the  joint  expence  it  nevertheless  became  the 
property  of  Henry  Fielding^  Lord  Lyndkurtt  says,  ^<  If 
several  partners  put  up  machinery  on  the  freehold  of 
one  of  them,  for  the  purpose  of  carrying  on  the  partner* 
ship  trade,  bow  does  it  become  the  property  of  that  one 
partner  who  is  owner  of  the  freehold  7*  and  in  the  deci- 
sion of  that  case  the  firm  was  considered  as  erecting  the 
machinery  in  dispute  as  mere  tenants. 

Looking  at  the  machinery  now  in  question  as  fixtures 
erected  by  the  bankrupts,  as  tenants,  for  the  purposes  of 
trade,  the  first  question  would  be,  were  the  fixtures  such 
as  the  bankrupts  were  entitled  to  remove  during  the 
term?  That  they  were,  is  plain  from  a  long  train  of 
authorities,  the  substance  of  which  is  summed  up  by  the 
Vice-Chancellor  in  the  case  of  Hubbard  v.  BagshaWf 
4  Sim.  388,  in  which  he  says,  ^  The  general  rule  is^ 
that  whatever  is  affixed  to  the  freehold,  whether  by  the 
tenant  or  not,  shall  remain,  and  not  be  removed  by  the 
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1834.       tenant,  but  be  part  of  the  fi^eehold ;  one  exception  to  the 
J'      '        rule  is  the  case  where  the  tenant,  for  the  purposes  of 

Lloyjk       trade,  does  at  his  own  expence  affix  machinery  or  erect 
•     "*®  ™*^^  buildings ;  in  that  case  he  may  remove  them  during  the 

OooEK.  term,  or  during  his  possession  after  the  term.''  And 
though  the  machinery  in  question  is  more  intimately 
connected  with  the  buildings  than  the  other  part  of  the 
machinery,  to  which  no  claim  is  set  up  by  the  petitioners, 
yet  it  does  not  appear  to  me  to  have  been  so  perma- 
nenUy  incorporated  with  the  bmlding  as  to  make  it 
irremovable  by  the  tenant,  on  the  ground  of  destructive 
waste. 

The  principle  upon  which  the  tenant's  right  to  re- 
move things  annexed  by  him  to  the  freehold  for  the  pur- 
poses of  trade  depends,  has  been  differently  viewed  by 
high  and  learned  authorities,  as  may  be  seen  by  con* 
trasting  the  observations  of  Chief  Justice  Gibbs  in  Xee  v. 
Bisden,  7  TamU.  191,  and  the  remarks  of  Mr.  jimas  in 
his  able  treatise  on  fixtures,  with  the  cases  which  I  shall 
have  occa^on  to  mention  presently.  But  the  right  of 
the  tenant's  executor  to  such  fixtures  at  his  death,  and 
the  right  of  the  sheriff  to  take  them  in  execution  under  a 
fi.  fa.  against  the  tenant's  goods  and  chattels,  seems  to  me 
to  confirm  the  principle  adc^ted  in  JVappes  v.  Harter  (a), 
that  in  all  questions  between  the  landlord  and  tenant, 
they  retain,  during  the  term,  their  character  of  per- 
sonalty, and  do  not  become  a  parcel  of  the  real^  until 
the  tenant  shall  have  left  them  annexed  at  the  end  of 
the  term,  when,  according  to  Lord  Hol^s  language  in 
Poolers  case,  SaOi.  866,  *<  they  became  a  gift  in  law  to 
him  in  reversion,  and  are  not  removable."  That  is,  as 
I  understand  it,  they  remiun  the  personal  chattels  of  the 
tenant  during  the  term,  and  then,  if  left,  they  become 
— ■      ■    ■  '         .       ■     ■■   ■  ■ .         .-    ^. 

(«)  5  7>r.  605,  S.  C,  2  Cromp.  Sf  Mee,  153. 
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the  property  of  the  owner  of  the  freehold,  and  by  the        1834. 
unity  of  title  they  lose  their  character  of  personalty,  and      SxlZrie 
become  in  law  as  well  as  in  fact,  and  for  all  purposes,  a       Lloyd. 
part  of  the  freehold ;  and  it  may  be  observed,  that  in  the  of 

case  of  ice  v.  Risden^  7  Tauni.  190,  the  fixtures  in  ques-  Oaom. 
tion  had  been  annexed  by  the  landlord,  and  though  by 
him  sold  to  the  tenant  had  never  been  severed  from  the 
freehold,  of  which  at  the  time  of  the  sale  they  unques- 
tionably formed  a  part,  both  in  law  and  in  fact;  the 
decision  therefore  of  that  case  does  not  interfere  with 
the  view  that  I  take  of  the  question,  which,  however,  I 
should  not  venture  to  maintain  against  the  dictum  of  so 
eminent  a  lawyer  as  Chief  Justice  Gibbs  if  I  did  not 
find  the  principle  recognized  in  several  decided  cases. 

It  is  the  principle  upon  which  the  Court  of  Exche- 
quer decided  the  case  of  Trappes  v.  Harter  (a),  and  may 
be  traced  in  the  cases  in  the  year  books,  20  Hen.  7,  13, 
21  Hen.  7,  26,  and  in  T^inn  v.  Ingleby,  6  Bam.  ^  Aid. 
625,  Place  y.  Fogg,  4  Man.  §•  Ry.  277 ;  and  is  expressly 
referred  to  by  Lord  Kenyan  in  Pentan  v.  RabartSf  2  Easty 
90 :  Lord  Kenyan  says,  **  the  old  cases  upon  this  subject 
leant  to  consider  as  realty  whatever  was  annexed  to  the 
freehold  by  the  occupier,  but  in  modern  times  the  lean- 
ing has  been  always  the  other  way  in  favour  of  the 
tenant,  in  support  of  the  interests  of  trade,  which  has 
become  the  pillar  of  the  state  ;**  and,  further  on,  his 
Lordship  adds,  **  this  is  a  description  of  property  di- 
vided from  the  realty."  And  this  is  still  more  explicitly 
stated  by  Lord  Ellenboraugh  in  Ehoes  v.  ilfotr,  3  Easty 
53,  '^  In  the  three  principal  cases  on  the  subject"  (which 
he  particularizes)  ^^  the  Court  may  be  considered  as  hav- 
ing decided  mainly  on  this  ground,  that,  where  the  fixed 
instrument,  engine  or   utensil,  was  an  accessory  to  a 

(«)  3  Ttfr.  (J03,  S.  C,  2  Cromp.  ^  Mec,  153. 
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1834k        matter  of  a  perspnal  nature,  that  it  should  itself  be  con- 

sidered  as  personalty;"  and  then  he  proceeds  to  show  how, 

Lloyd.       in  the  cases  referred  to,  the  matters  in  dispute  were  ac- 

la  the  mauer  ^essory  to  a  matter  of  a  personal  nature,  and  to  show 

Ogosn,       that  such  exceptions  were  confined  to  cases  connected 

with  trade. 

The  same  may  be  inferred  also  from  the  reasons  given 
by  C.  I.  Dallas  in  Buddand  v.  BuUerfeUdy  2  Brod.  ^ 
Bing,  54 :  he  concludes  the  judgment  of  the  Court  by 
saying,  '^  We  agree  with  the  learned  Judge  in  thinking 
that  the  building  in  question  must  be  considered  as  an- 
nexed to  the  freehold,  and  the  removal  of  it  consequently 
waste."  Now  there  was  no  question  in  that  case  that 
the  conservatory  which  had  been  removed  was,  in  fiurt, 
attached  to  tlie  soil ;  but  the  question  was,  whether  in 
law  it  was  removable  by  the  tenant,  and  the  language 
used  implies  that  the  Court  thought,  that  if  it  had  been 
removable,  it  would  not  have  been  at  law  considered 
annexed  to  the  freehold. 

The  same  principle  seems  recognized  by  Bayley^  J.  in 
Place  V.  Fagg^  4  Man*  Sf  Ry.  277,  in  which  that  learned 
Judge  says,  '^  Fixtures,  which  the  tenant  has  a  right  to 
remove,  may  be  treated  as  chattels  in  a  proceeding 
against  the  tenants ;  but  as  against  the  owner  of  the 
estate  they  are  part  of  the  freehold ;"  and  in  Trappes 
v.  Harter  (a),  the  same  learned  Judge  says,  page  122; 
<<  There  is  another  point,  viz.  that  the  legal  interest  in 
these  articles  is  not  in  the  person  who,  having  the  legal 
estate  in  the  premises  to  which  they  are  affixed,  mort- 
gaged those  premises."  And  Lord  Lyndhurstj  in  giving 
the  judgment  of  the  Court,  in  page  628,  after  citing  at 
length  the  earlier  cases  on  the  subject,  says,  ^<  Now 
these  authorities  lead  us  to  the  conclusion,  that  where 


(^) 


• 

3  Tjj/T.  60.T,  S.  C,  2  Cromp,  S;  Mee,  15J. 
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utensils  and  machinery  are  erected  by  the  owner  for  the        1834. 
purposes  of  trade  only,  in  a  neighbourhood  where  such  ^^ 

utensils  and  machinery  as  those  would  commonly  have  Lloyd. 
been  removed,  and  when  this  can  be  done  without  injury  ^°  ^^®  mottcr 
to  the  inheritance,  they  form  an  exception  to  the  general  Pgdsn* 
rule>  and  are  not  to  be  taken  as  part  of  the  inheritance, 
but  as  personal  estate/'  And  if  the  distinction,  to  which 
I  have  already  alluded,  between  the  cases  where  the  fix- 
tures become  the  property  of  the  owner  of  the  freehold, 
and  the  cases  where  they  remain  the  property  of  the 
tenant  who  has  annexed  them  to  the  soil,  be  kept  in 
mind,  all  the  other  cases  cited  on  the  other  side,  of 
Ham  V.  Baher^  9  Ea^  215;  Clarke  v.  CrowmhatCj 
3  Bam.  ^  Adol.  804 ;  Coombs  v.  Beaumont^  5  Bam.  Sf 
Adol*  72,  may  be  reconciled  with  the  decision  of  Trappes 
Vm  Harter  (a),  and  with  the  view  that  I  am  now  taking 
of  the  case  before  this  Court ;  for  in  all  those  cases  the 
fixtures  had  become  the  property  of  the  owner  of  the 
freehold,  and  had  therefore  lost  their  character  of  per- 
sonalty, and  had  become,  in  law,  a  part  of  the  freehold 
itself.  In  Horn  v.  Baker ^  9  East^  215,  though  the  fix- 
tures were  originaUy  put  up  by  the  tenant,  yet  the  lease 
of  the  premises  to  which  they  had  been  annexed  had 
expired  in  1604,  and  had  been  renewed  in  1805.  The 
fixtures,  therefore,  forming  a  part  of  the  premises  let  by 
the  renewed  demise,  would  have  been  no  longer  remov- 
able, but  would,  for  every  purpose,  form  a  part  of  the 
fineehold,  according  to  the  case  of  Tliresher  v.  E.  London 
Water  Worhs^  2  Bam.  8f  Cres.  608 ;  Naytew  v.  Collingcj 
1  Torn.  19: 

In  all  the  other  cases  the  fixtures  in  question  had  been 
annexed  before  the  demise  to  the  tenant,  and  had  there- 
fore unquestionably  become,  for  every  purpose,  a  part  of 

(a)  3  Tifr.  605,  S.C.,  2  Cromp.  tj-  Mcc,  153. 
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I8S4.  the  freehold;  the  observation,  therefore,  of  Mr.  Justice 
ExTaHe      ^^^^^^^^9  in  Coombs  V.  Beatmumty  5  Bam.  §•  AdoL  72, 

Lloyd.  that  the  steam  engine  was  part  of  the  freehold,  and  did 
^f  not  come  under  the  description  of  goods  and  chattels,  is 

OooEN.  not  at  all  at  variance  with  the  view  taken  by  the  Court 
of  Exchequer  in  TVc^^pe^  v.  Harter.  (a)  And  the  obser- 
vation of  Mr.  Justice  Park^  that  he  never  knew  that  any 
distinction  was  made  between  such  fixtures  as  would  be 
removal,  between  landlord  and  tenant  and  sudi  as 
would  not,  does  not  seem  to  refer  to  the  general  cha- 
racter of  fixtures  put  up  by  the  tenant  as  personalty,  or 
part  of  the  realty,  but  to  the  question  whether  they  would 
ever  in  that  ciase  come  within  the  class  of  goods  and  diat* 
tels  contemplated  by  the  legislature  in  the  72d  of  stat 
6  G.  4,  c.  16 :  this  question  I  shall  have  to  consider  pre- 
sently ;  but  it  must  first  be  ascertained  whether  the  things 
in  dispute  passed  by  the  contract  of  mortgage  to  the  peti- 
tioner. The  deposit  of  the  deed  was  by  Wabnisky  only, 
the  owner  of  the  freehold.  If  the  macliinery  in  question 
formed  no  part  of  the  freehold,  the  deposit  of  the  deed 
would  not  of  itself  necessarily  convey  any  interest  in  the 
fixtures  which  belonged  to  the  firm.  But,  looking  to 
the  whole  transaction,  and  finding  that  the  premises 
were  in  the  occupation  of  the  firm,  that  the  advances 
were  to  be  made  for  the  benefit  of  the  firm,  that  the 
mere  building  would  probably  be  a  very  inadequate 
security  of  itself,  it  is  difficult  to  believe  tliat  it  was  the 
intention  of  the  parties  to  confine  the  security  to  the 
mere  land  and  buildings.  But  when  we  refer  to  the 
written  memorandum,  and  find  the  machinery,  and  the 
amount  at  which  it  was  insured,  specified,  it  is  impossible 
to  doubt  that  the  machinery  formed  part  of  the  security 
upon  which  the  petitionens  were  to  make  their  advances; 

»i^i^— i— — ^— ^— —-  ■  nil  ■!         — — —      ■!  Ill  — a^^lC^— ^1^ 

t 

(a)  3  Tyr,  605yS.C.,  2  Crmp.SfMee.  153. 
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and  I  think  we  may  fairly  take  Wahnisley  as  mortgaging,        1834. 
for  himself,  his  own  freehold  interest  in  the  land  and      _ 

JiiX  parte 

huildings,  and^  as  i^ent  for  the  firm,  mortgaging  the        Lloyd. 
leasehold  interest  and  the  property  of  the  firm  in  the       the^^matter 
machinery.  Ooden. 

The  question,  then,  before  the  Court  is  reduced  to 
this, — are  the  fixtures  goods  and  chattels  within  the  mean- 
ing of  the  72d  section  of  the  Bankrupt  Act  ?    Thb  ques- 
tion the  decision  of  Trappes  v.  Harter  (a)  leaves  wholly 
untouched,  because  the  Court  having  decided  that  the 
machinery  in  question  was  not  included  in  the  mortgage, 
it  passed  to  the  assignees  as  part  of  the  property  of  which 
the  bankrupt  was  the  true  as  well  as  the  apparent  owner. 
In  the  case  of  Coombs  v.  Beaumofd,  5  Bam.  Sf  Add.  72, 
Mr.  Justice  LiUkdale^  after   observing  that  the  steam 
engine  in  that  case  was  part  of  the  freehold,  and  did  not 
Qome  under  the  description  of  goods  and  chattels,  says, 
<<  Independently  of  that,  property  a£Bxed  to  the  freehold 
is  not  within  the  intent  of  the  statute,  because  the  posses- 
sion of  such  property  does  not  create  a  visible  ownership 
in   the  bankrupt  so  as  to  procure  him  credit;"  and 
Mr.  Justice  Parke  adds,  <^  The  steam  engine,  if  affixed 
to  the  freehold,  clearly  does  not  pass  to  the  assignees, 
because  it  does  not  come  under  the  description  of  goods 
and  chattels  in  the  6  Geo.  4,  c.  16,  s.  72 ;  this  was  de- 
termined in  Horn  v.  Bakery  9  East,  215,  and  since  that 
case,  as  far  as  ray  experience  goes,  I  never  knew  tliat 
any  distinction  was  made  between  such  fixtures  as  would 
be  removeable  between  landlord  and  tenant,  and  such  as 
would  not.*'     And  in  Stewart  v.  Lombe,  1  Brod.  Sf  Bing, 
506,  Mr.  Justice  Richardson  says,  ^^  though  in  the  esti- 
mation of  the  jury  this  was  considered  as  a  chattel,  yet 
it  is  guodammodo  annexed  to  the  land^  and  very  distin- 

(fl)  3  Tyr,  603.  S.C.    2  Cromp.^Mee,  155. 
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1834.        guishable  from  that  species  o(  goods  and  chattels  of 
"■""^         which  the  property  usually  accompanies  the  possesion, 
Lloyd.        ^^^  "o  f^'se  credit  is  promoted  by  the  occupier  not  being 
In  the  matter   actually  the  owner/' 

Ogden.  Adopting,   therefore,    the    principle    laid    down    in 

Trappes  v.  Harter  (a),  and  viewing  the  things  in  dispute 
in  the  character  of  personalty  rather  than  as  part  of  the 
realty,  I  nevertheless  concur  in  the  opinions  that  I  have 
last  cited,  that  they  do  not  fall  within  the  description  of 
goods  and  chattels  included  in  the  72d  section  of  the 
Bankrupt  Act.  It  is  not  necessary  in  this  case  to  decide 
whether  any  and  what  description  of  tenant's  fixtures 
may  be  considered  within  the  range  of  that  section  (b) ; 
it  is  enough  to  say,  tliat  the  facts  disclosed  in  the  affida- 
vit clearly  exclude  these  from  its  operation,  for  the  things 
in  dispute  appear  to  have  been  firmly  attached  to  the  floor 
and  walls  of  the  building,  only  capable  of  being  detached 
by  severing  parts  of  the  building  itself,  though  without 
doing  any  material  damage,  and  were  besides  such  things 
as  are  frequently  though  not  invariably  put  up  by  the 
landlord  and  let  with  buildings  of  this  description,  and 
to  all  appearance  formed  part  of  the  building  itself;  they 
are  therefore  very  distinguishable  from  that  species  of 
property  which  seems  to  have  been  within  the  contem- 
plation of  the  legislature  when  it  passed  the  enactments 
in  question,  and  I  am  therefore  of  opinion  that  the  pe- 
titioner is  entitled  to  the  relief  he  seeks. 

Sir  John  Cross :  — 

I  always  understood  that  money  might  safely  be  ad- 
vanced on  a  mortgage  of  trade  fixtures ;  such  has  been 
the  law  from  JRyali  v.  Bolkf  1  AtL  165,  S-  C.  1  Fes.  sen. 

(a)  See  Boydell  v.  M* Michael,  Trinity  Term  1834.    l  CrrmpUm^ 
Meeson,  4"  Rotcoe^  177. 

{b)  3  7>r.  605,  S.C.  2  Cromp,  ^  Mce,  153. 
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348,  decided  eighty-five  years  ago,  down  to  Horn  v.        1884. 
Baker,  9  East,  215.  The  only  doubt  which  ever  attached 
arises  from  the  late  case  in  the  Exchequer  (a),  the  point       Llotd. 
decided  in  which  appears  to  have  been  somewhat  mis-  ^"  ^*  matter 
understood.  Oodsn. 

In  Horn  v.  Baker  (6),  the  Court  decided  that  the  stills 
would  have  passed  to  the  assignees  if  they  had  been  the 
property  of  the  bankrupt,  but  that,  being  the  landlord's, 
they  did  not  so  pass.     That  case 'governs  the  present. 

Concerning  the  misapprehension  as  to  the  point  de- 
cided by  TVappes  v.  Harter  (a),  it  appears  that  the  re- 
spondents in  the  case  now  before  the  Court  conceive  that 
the  Court  of  Exchequer  decided  that  the  articles  there 
mentioned  could  not  be  made  the  subject  of  a  mortgage ; 
such  was  not  the  decision:  the  Court  held  that  those 
articles  were  not  included  in  the  mortgage-deed;  if  they 
had  been  so  included^  the  judgment,  as  to  some  of  them, 
would  have  been  diiferent. 

In  the  case  now  before  the  Court  there  is  no  mort- 
gage-deed, the  petitioners  being  equitable  mortgagees  by 
deposit  of  the  title-deeds. 

When  that  deposit  was  made,  the  steam-engine  and 
other  machinery,  &c.  in  question  was  upon  the  premises: 
it  might  be  a  difficult  question  to  decide,  whether  or  not 
the  steam-engine  and  machinery  were  what  is  usually  un- 
derstood by  the  term  **  part  of  the  freehold ;"  it  is,  per- 
haps, immaterial  to  the  present  question. 

The  building  was  the  property  of  one  of  the  partners, 
and  the  machinery  was  the  property  of  the  two;  the  me- 
morandum, however,  carries  us  over  that  difficulty,  as  it 
is  a  plain  intimation  to  the  bankers,  that  they  were  to 
have  the  security  of  both  the  buildings  and  machinery, 

(«)  Trappes  v.  Harter,  5  Tyr.  603,  S.  C.   2  Cromp,  (J-  Mee.  1 53, 

ifi)    9    EOity   215. 
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1834.        and  that  they  so  understood  is  clear  from  the  (act  that 
„  they  advanced  more  than  the  value  of  the  buildinss  alone. 

JSx  parte  ;L.  _  ..... 

Lloyd.  The  great  and  essential  distinction  between  Trappes 

In  the^  matter  ^^  ffarter  (a)  and  the  present  is,  that  there  the  property 

Ogden.  wasi  not  mortgaged,  here  it  is.  Horn  v.  Bakery  9  EagL, 
215,  was  a  case  between  landlord  and  tenant;  the  law, 
as  regards  the  point  now  before  the  Court,  is  the  same 
whether  the  parties  be  landlord  and  tenant,  or  mortgagor 
and  mortgagee.  A  person  who  erects  a  machine,  and 
then  mortgages  it  and  remains  in  possession,  is  a  tenant. 
Much  evidence  has  been  adduced  as  to  the  existence 
of  a  custom  for  persons  in  possession  of  mUls  to  hire  ma- 
chinery. This  evidence  concurs  with  the  reason  of  the 
thing,  and  with  the  cases,  to  prove  that  manufacturers 
are  never  considered  the  owners  of  machinery  merely 
because  it  is  in  their  possession. 

There  is  •consequently  no  doubt  of  this  general  rule, 
that  this  sort  of  steam-engine  is  primd  facie  understood 
to  belong  to  the  landlord. 

Sir  George  Hose :  — 

I  am  unable  to  add  any  thing  new  to  the  judgment  of 
my  learned  colleagues.  It  is  certainly  not  easy  to  recon- 
cile tlie  practice  in  bankruptcy  with  the  general  rule  of 
law,  or  with  the  particular  cases  decided  independently  of 
bankruptcy.  The  rule  in  bankruptcy,  during  the  last 
twenty  years  at  least,  has  been  to  consider  what  would 
be  removeable  between  landlord  and  tenant,  or  hdr  and 
executor  and  creditor ;  and,  accordingly  as  it  was  so  re- 
moveable or  not,  to  consider  it  to  be  or  not  to  be  in  the 
reputed  ownership.  So  long  as  the  trader  rendered  his 
possession  valuable  by  his  mere  possession  and  use,  the 
property  was  considered  as  separate  from  the  freehold. 

(a)  5  Tyr.  603,  S.C.  2  Cromp.^Mee.  I  S3. 
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The  test  usually  was,  the  right  of  the  tenant  to  remove        1834. 
as  against  the  landlord ;  and  the  question  was,  can  the 
removal  be  made  without  injury  to  the  freehold?     I  am        Lloyd. 
of  opinion  that  Trappes  v.  Harter  (a)  has  decided  the  '"  ^*'®  matter 
present  question.    In  that  case  Lord  Lyndhurst  embodies       Oguen. 
in  dear  words  what  has  been,  and  I  hope  will  be  continued 
to  be  the  practice  in  bankruptcy.  I  entirely  concur  with 
and  adopt  what  his  Lordship  says,  ^^  where  such  utensils 
and  machinery  as  these  would  commonly  have  been  re- 
moved, and  when  this  can  be  done  without  injury  to 
the  inheritance,  they  form  an  exception  to  the  general 
rule,  and  are  not  to  be  taken  as  part  of  the  inheritance, 
but  as  personal  estate,'^  and  where  this  may  be  done 
without  violation  of  the  contract  between  the  parties. 

The  Court  were  desirous  to  read  through  the  affida- 
vits, to  ascertain  the  point  whether  the  property  could 
be  removed  without  injury  to  the  freehold.     I  am  of 
opinion  they  could  not  be  removed  without  such  an 
injury  to  the  freehold  as  would  support  an  action  for 
damages.     Then  the  only  question  is,  whether  the  pro- 
perty be  included  in  the  memorandum  in  dispute.    The 
assignees  urge  it  was  not.     But  when  I  find  the  money 
was  borrowed  by  a  partner,  and  then  applied  to  part- 
nership purposes,  and  then  consider  the  terms  of  the 
memorandum,  I  can  come  to  no  other  conclusion  than 
that  the  intent  was  to  mortgage  the  machinery,  and 
that   he  was   acting  as   the  authorized   agent  of  the 
partnership.     The  argument  as  to  their  being  fixtures 
may  be  tried   by  one  familiar   instance.     The  whole 
stock  of  a  nurseryman  consists  in  young  trees ;  they  are 
not  considered  as  affixed  to  the  freehold,  though  trees 
in  other  cases  are ;  the  exception  is  by  custom. 

Ordered  as  prayed. 


(a)  3  7>r.  603,  S.C.   2  Cromp,  S^  Mee,  153.  ^ 
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C,  of  R.  Ex  parte  HOLDER-— In  the  matter  of  HOLDER. 
May  26, 

1834.  In  1811  a  commission  issued  against  Holder,  ander 

A  stranger  to  ^hich  Spence.  since  dead,  and  Keddv.  were  chos^i  as- 

the  commission  ^  ^  "  ^  . 

obuinedan  signees.  Holder  was  entitled  to  a  certain  life  estate 
t^^edItor*8  under  his  marriage  settlement;  but  owing,  as  Holder 
prooft,  and         j|q^  asserted,  to  a  misapprehension,  he  declared  before 

therewith  ,    '  '^^ 

bought  part  of  the  commissioners  that  he  had  no  interest  whatever, 
estate  from^ihe  &nd  that  the  same  was  to  the  separate  use  of  his  wife, 
assignees;  Held,  jjj   ^jp^  beinff  summoned  and  examined,  admitted  she 

the  Court  had  o  ^  ' 

no  jurisdiction    had  the  settlement  in  her  possession,   but  refused  to 

to  set  aside  the  ^  •  tt  i-r  j    i.  •         •/•       •  c 

purchase.  produce  It.     HoloeT  and  his  wife,  in  pursuance  of  a 

OoMyJ'^dis-     pQwer  in   the  settlement,  created  certain  charges  on 

the  estate,  which  became  the  subject  of  a  bill  in  the 
Exchequer,  under  which  BushworUi  was  employed  as 
solicitor.  Bushworth  afterwards  bought  up  all  or  almost 
all  of  the  interests  of  the  creditors  who  had  proved  under 
the  commission,  and  about  the  end  of  the  year  1834 
applied  to  Keddy  to  convey  to  him  all  the  bankrupt's 
interest,  if  any,  in  the  premises  in  question,  which  he 
accordingly  did.  The  consideration  was  stated  to  be 
50/.,  but  in  fact  no  money  passed ;  but  HuakuxyrA  deli- 
Tered  to  Keddy  receipts  from  the  creditors,  who  had 
proved  to  that  amount. 

It  appeared  that  the  annual  value  of  the  property  so 
sold  was  1 90/. 

This  was  a  petition  by  the  bankrupt,  stating  that  be 
had  a  life  interest  in  the  property  thus  sold  to  Ruskr 
worth,  and  praying  that  a  renewed  fiat  might  issue, 
under  which  Keddy  and  Sushworth  might  account  for 
the  petitioner's  estate  and  eifects,  &c. 

This  petition  was  heard  on  the  27th  of  April  1833, 
when  the  commission  of  1811  was  ordered  to  be  im- 
pounded, with  liberty  to  the  bankrupt,  within  one  month. 
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to  take  out  a  renewed  fiat,  in  the  name  of  any  creditor        1834. 

or  creditors,  if  the  Lord  Chancellor  should  think  fit,         — 

such  renewed  fiat  to  be  executed  before  a  London  com-       Holder. 

missioner :  and  the  further  consideration  of  the  matters  "^  ^^^  matter 

....  ®^ 

of  the  petition  was  adjourned  till  after  a  new  choice  of       Holder. 

assignees  under  the  renewed  fiat,  if  the  creditors  should 

think  fit  to  have  a  new  choice,  Keddy  and  Rushtoorth 

being  restrained  from  voting  in  such  choice;  and  all 

further  directions  and  costs  were  reserved. 

A  renewed  fiat  issued  in  May  1833,  and  a  new  as- 
signee was  chosen  thereunder. 

This  was  a  fresh  petition  by  the  bankrupt,  praying, 
amongst  other  things  not  necessary  here  to  state,  that 
Itushworth  might  be  ordered  to  deliver  up  to  the  new 
assignee  the  premises  so  conveyed  to  him^  &c. 

The  new  assignee  was  served,  but  did  not  appear. 

Mr.  Bacon,  for  Rushworth,  objected  that  the  Court 
bad  no  jurisdiction  as  against  Rushworih,  who  was  a 
stranger  to  the  commission. 

Mr.  Koe,  for  the  petition,  contended,  that  as  Rush- 
worth  did  not  claim  adversely  to  the  commission,  the 
Court  had  jurisdiction  ;  and  that  as  in  ex  parte  Gould^ 
1  GL  8f  J.  231,  the  Court  exercised  jurisdiction  to 
compel  the  completion  of  a  purchase  where  proper, 
it  could  do  so  to  set  aside  a  purchase  when  fraudu- 
lent; and  that  the  property  constituted  part  of  the 
estate,  and,  as  the  petitioner  insisted,  still  formed 
part  of  the  estate^  the  sale  being  fraudulent  and  void, 
which  again  gave  jurisdiction ;  and  that  though  in  ex 
pcarte  Gotdd  the  purchase  was  under  a  general  order, 
yet,  where  the  party  voluntarily  came  in,  what  distinc- 
tion was  there  ? 

Mr.  Swanston  for  Keddy  the  surviving  assignee :  — 
The  circumstance  that  the  property  forms  part  of  the 

L  L  4 
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1834.        estate    does    not    alone   give  the  Court  jurisdiction; 
debts  owine^  to  the  estate  cannot  be  recovered  in  this 

Ex  parte  ^ 

Holder.        Court. 
In  the  matter 
of 
HoLOEB.  Mr.  Bacon^  in  reply,  was  stopped  by  the  Coturt. 

The  Chief  Judge  :  — 

It  appears  to  me  that  we  have  not  jurisdiction  to 
make  the  order  prayed.  The  jurisdiction  exercised  by 
this  Court  is  not  more  e]ttensive  than  that  of  the  Great 
Seal  when  sitting  in  bankruptcy  before  the  institution 
of  this  Court. 

The  Court  has  no  other  jurisdiction,  as  regards 
purchasei3  of  the  bankrupt's  estate,  than  to  enforce  a 
purchase  mode  under  an  order  of  the  Court. 

In  ex  parte  Gould,  1  GL  ^  J.  231 ,  the  Court  certainly 
interfered  to  enforce  the  completion  of  the  purdiase; 
but  that  was  on  the  ground  that  the  sale  having  been 
under  an  order  of  the  Court,  the  purchaser  who  bought 
under  that  order  had  so  far  placed  himself  within  the 
jurisdiction  as  to  enable  the  Court  to  recall  or  to  enforce 
such  purchase.  But  it  is  contended  that  Rushwortk 
came  in  under  the  commission.  I  do  not  find  that  he 
did  so.  It  is  true  he  bought  up  debts  and  procured 
releases,  which  he  handed  over  to  the  assignees  as  the 
consideration  of  the  purchase.  As  assignee  of  the  debts 
the  Court  would  have  jurisdiction  over  him  in  relation 
to  these  debts,  so  as  to  prevent  his  interfering  in  a  new 
choice  of  assignees,  if  the  Court  think  it  necessary  in 
the  present  case  to  have  new  assignees  who  might  in- 
quire, in  the  proper  court,  into  the  transaction  now  in 
question ;  but  we  have  no  jurisdiction  over  him  as  a 
purchaser. 

The  consequence  is,  the  petition  must  be  dismissed 
with  costs  as  to  Rushworth, 


CASES  IN  BANKRUPTCY. 


521 


Sir  John  Cross :  — 

The  subject  matter  of  the  dispute  is  part  of  a  bank- 
rupt's estate.  Rushworth  asserts  some  right  to  the 
dividends;  he  therefore  is  a  creditor  under  the  com- 
mission, that  is,  the  creditors  have  assigned  their  rights 
to  him^  and  he  represents  them ;  and,  with  the  right  to 
these  dividends,  he  buys,  or  pretends  to  buy,  part  of 
the  bankrupt's  estate,  and  buys  of  the  assignee.  Rush^ 
tfforth  claims  an  interest  imder  the  commission,  and  not 
adversely  thereto. 

I  feel  great  anxiety  not  to  disclaim  jurisdiction.  Lord 
Eldon  frequently  reprobated  the  practice  of  so  doing  in 
order  to  avoid  trouble.  It  is  true  that  his  Lordship  has 
also  often  declared  that  he  ought  to  be  very  careful  not 
to  extend  his  jurisdiction  in  bankruptcy,  because  there 
was  no  appeal,  which  now  exists.  On  questions  of 
jurisdiction,  we  must  not  allow  ourselves  to  be  confined 
within  precisely  the  same  limits  which  formerly  re- 
strained the  Great  Seal,  because  the  Bankrupt  Court  Act, 
section  2,  not  only  gives  this  Court  <<  superintendence 
and  controul  in  all  matters  of  bankruptcy,"  but  goes  on 
to  give  us  '<  power,  jurisdiction,  and  authority  to  hear 
and  determine,  order  and  allow  all  such  matters  in 
bankruptcy  as  now  usually  are  or  lawfully  may  be 
brought,  by  petition  or  otherwise,  before  the  Lord  Chan-* 
cellor."  The  act  not  only  uses  the  word  ^*  jurisdiction,'* 
but  also  ^<  superintendence  and  controul,"  which  is  to 
be  exercised  not  only  over  such  matters  as  the  Lord 
Chancellor  actually  did  hear,  but  such  as  lawfully  might 
have  been  heard. 

Our  jurisdiction  being  objected  to,  I  ask  myself,  is  this 
a  matter  in  bankruptcy?  and  I  find  that  the  subject 
matter  of  the  petition  is  or  was  the  bankrupt's  estate, 
purchased  under  a  commission,  sold  by  an  assignee,  and 
the  consideration,  debts,  the  right  to  which  is  acquired 


1S34. 

Ex  parte 

Holder. 

In  the  matter 

of 

Holder. 
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1834.        under  the  commission,  and  the  purchaser  appearing 
„  therefore  in  the  character  of  a  creditor,  and  it  is  all^:ed 

Ex  parte  .  ^ 

HoLOBR.       that  the  purchaser  and  the  assignee  collude  together,  so 

In  the^  matter  ^y^^  ^^^  result  is,  Rushworth  purchases  for  50/.  an  estate 
HoLDEs.       worth  190/.  per  annum. 

It  therefore  appears  to  me,  that  the  property,  the 
purchaser,  and  the  vendor  are  within  the  jurisdiction. 
Rushtoorth  bought  debts,  which  constitute  the  consi- 
deration of  the  purchase,  and  which  were  proved  under 
the  commission;  he  has  no  claim  to  the  estate,  except 
through  the  assignee,  who  claims  under  the  commission. 

This  question  concerns  the  creditors,  the  estate,  and  the 
general  administration  of  justice ;  the  petition  has  been 
a  year  before  the  Court,  and  the  respondent  contends 
we  ought  now  to  dismiss  the  petitioner  to  Chancery. 

If,  in  fact,  Rushworth  were  a  stranger  to  the  conmiis- 
sion,  we  should  have  no  jurisdiction;  but  he  is  not:  on 
the  contrary,  he  is  intimately  connected  with  the  com- 
mission. 

Six  months  ago  an  order  was  made,  entertaining 
jurisdiction  against  Rushtvorthf  and  further  cUrections 
reserved. 

It  is  said  there  is  no  case  where  the  jurisdiction  asked 
has  been  exercised  in  bankruptcy ;  there  is,  however,  a 
case  in  which  a  purchase  was  enforced,  ex  parte  Gouldy 
\GL^J.23\. 

The  present  case  is  a  sale  by  an  assignee,  an  officer  of 
the  court ;  a  sale  to  a  creditor,  or  the  representative  of 
several  creditors ;  and  a  sale  of  a  bankrupt  estate.  Does 
not  all  this  give  us  jurisdiction  ? 

Sir  George  Rose :  — 

Probably  the  extensive  jurisdiction  contended  for 
might  be  usefully  conferred  on  this  Court,  but  at  present 
we  have  it  not.     We  have  jurisdiction  over  the  estate, 
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but  have  none  to  bring  property  within  the  estate.    We        1834. 
possess  the  jurisdiction  formerly  exercised  by  the  Lord 

'^  .1  Ex  parte 

Chancellor,  and  no  more,  and  it  would  have  been  of      Holder. 

course  before  the  Lord  Chancellor  to  dismiss  this  petition.  ^^  the  matter 

A  state  of  circumstances  might  be  supposed  which  Holder. 
would  give  us  jurisdiction  over  Rushworthy  to  refuse  him 
his  dividends  or  to  expunge  the  debts  proved,  but  we 
have  none  to  set  aside  the  purchase.  Suppose  he  re- 
sisted our  order,  and  we  committed  him,  might  he  not 
bring  an  action,  or  perhaps  obtain  a  prohibition  ? 

Ex  parte  Gould,  1  Gl.SfJ.  2BI,  was  decided  on  the 
familiar  law,  that  when  a  Court  makes  an  order  for  sale 
it  can  enforce  that  order. 

Feeling  how  confined  is  the  jurisdiction  of  this  Court, 
and  desiring  it  to  be  enlarged,  I  yet  cannot  find  we  have 
jurisdiction  in  cases  of  this  kind. 

The  petition,  as  to  BushwortAj  dismissed,  with 
costs,  (a) 

(a)  That  the  Court  have  no  Bennett^  10  Ves.  382;  ex  parte 

jurisdiction  over  strangers  to  the  Crow,  Mont.  S^  Mac.   281 ;  ex 

fiaty  see  ex  parte  Peaie,  1  Roie,  parte  JVackerbeth,  2  Gl.ifJ.  156. 
342,  S.C.,  19  Ves,  47;  ex  parte 
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C.  of  R.       Ex  parte  PERKINS.— In  the  matter  of  PERKINS. 
June  2, 

1  HIS  was  a  petition  by  the  bankrupt,  that  the  coin- 

Whcrc  the  last         ..  -i^i  jj^  •^^»         /•!• 

examination  of  niissioners  might  be  ordered  to  appomt  a  time  for  his 
^  b^^^^      passing  his  last  examination,  which  had  been  adjourned 

journed  tine         sine  die, 

will  not  order  There  had  been  five  adjournments ;  the  two  first  were 
theeommia-       ^^  jj^g  application  of  the  bankrupt;  at  the  third  exami- 

aionera  to  ap-  *  >  *    ' 

point  a  time,      nation  it  appeared  that  he  had  made  a  bill  of  sale,  and 

unleflB  misoon-       i  i  .  •        •  i*  j 

duct  be  charged  that  the  subsequent  examinations  were  adjourned  on 
of^h!fbiinbnu  t  ^^^^"'^t  of  the  Commissioners  not  being  satisfied  con- 
can  show  serious  ceming  the  bill  of  sale.     The  immediate  reason  for  the 

injury  will  , 

aocrue.  last  adjournment  was,  that  the  bankrupt  stated  he  could 

not  give  a  satisfactory  account  without  further  investi- 
gation of  his  books  and  papers. 

Mr.  Stewart  for  the  petitioner. 

Mr.  Swanston  and  Mr.  Bolfe  for  the  commissioners. 

The  assignees  were  served,  but  did  not  appear. 

Per  Curiam : — The  Court  presume  that  there  is  good 
reason  for  the  adjournment  until  the  contrary  is  proved. 
This  is  a  matter  proper  to  be  left  to  the  discretion  of 
the  commissioners,  and  the  Court  will  not  interfere, 
unless  some  improper  conduct  be  proved  against  them, 
or  unless  the  bankrupt  can  prove  that  very  serious  injury 
will  be  done  by  his  not  passing  his  last  examination. 
This  petition  must  be  dismissed  with  costs. 

b  no  charge  Mr.  Swanston  and  Mr.  Sol/e  asked,  that  if  the  bank- 

^cra  Uiey"*^"  ^"P^  could  not  pay  the  costs,  the  commissioners  might 
need  not  ap-       take  them  out  of  the  estate. 

pear. 
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Fer  Curiam :  —  We  will  not  make  that  part  of  the        1834. 
order.     As  there  was  no  charge  made  against  the  com- 
missioners,  they  need  not  have  appeared.     It  is  to  be      Perkins. 
wished  commissioners  would  not  appear  in  such  cases.  ^"  the  matter 
The  assignees  were  served,  and  the  commissioners  might      Pbrkins. 
have  directed  them  to  appear  with  the  proceedings.  p^nnce*^ 


oommuuonera. 


Ex  parte  LOMAS.  —  In  the  matter  of  LOM AS  and      C.  of  R. 

COOKE.  May  30,  §• 

,p  June  12, 

1  HIS  was  a  petition  by  the  bankrupt  for  his  allowance.        1834. 

Under  a  joint 

The  petition,  after  setting  out  the  petition  presented  Sit Sebank- 
in  ex  parie  LomaSy  ante,  page  437,  proceeded  to  state  that  ™£'^^T^^ 
Mr.  Commissioner  JPone,  on  the  20th  of  May  1834,  cer-  lated  on  the 
tified  that,  it  having  been  admitted  before  him  that  the  separate  estate, 
net  produce  of  the  joint  estate  of  the  petitioner  and  JJfS^ofthe 
Cooke  was  731/.  7«.  4rf.,  and  it  appearing  to  him  that  joint  estate,  not 

,  on  the  gross 

not  more  than  one  moiety  of  such  could  be  deemed  to  amount  of  the 
have  been  the  estate  of  the  petitioner  within  the  meaning  ^^"*' 
of  the  words  <^  his  estate,''  contained  in  the  128th  section 
of  6  Geo.  4,  c.  16,  he  had  given  the  petitioner  credit  for 
the  sum  of  365/.  ]3«.  8rf.,  as  the  net  produce  of  part  of 
his  estate;  and  that,  it  being  admitted  before  him  that 
the  separate  estate  of  the  petitioner  amounted  to  13/.  9«., 
and  that,  there  being  no  separate  creditors  of  the  peti- 
tioner, such  sum  was  carried  over  to  the  credit  of  the 
joint  estate,  he  had  given  the  petitioner  credit  for  the 
further  sum  of  13/.  9^.,  as  the  net  produce  of  his  estate. 
And  Mr.  Commissioner  Fane  did  thereby  ascertain  the 
statutable  allowance  of  the  petitioner  at  the  sum  of 
37/.  \Ss.  Sd.i  being  10/.  per  cent,  upon  379/.  28.  6<Lf  the 
amount  of  the  sums  of  365/.  13«.  Sd*  and  13/.  9^. 


526  CASES  IN  BANKRUPTCY. 

1834.  The  petition  prayed  that  it  might  be  declared^  that 

„  the  statutable  allowance  to  which  the  petitioner  was  en- 

LoM AS.        titled  ought  to  be  calculated  on  the  whole  amount  of  the 

"  '  ^  ™*'^®'  net  proceeds  of  the  joint  estate  of  the  petitioner  and 

LoMAs        Coohe^  and  of  the  separate  estate  of  the  petitioner, 
and  another. 

Mr.  Ching,  witli  whom  was  Mr.  HetheringUmy  for  the 
petition :  — 

The  decision  of  the  commissioner  is  erroneous,  as  it 
goes  on  the  supposition  that  the  petitioner  is  entitled  to 
an  allowance  of  10/.  per  cent,  on  one  moiety  only  of  the 
net  proceeds  of  the  joint  assets  of  the  petitioner  and 
Cooke^  whereas  he  ought  to  have  made  such  allowance 
on  the  full  amount  of  the  net  proceeds  of  the  joint  estate, 
as  well  as  of  the  separate  estate  of  the  petitioner.  The 
allowance  then  would  have  amounted  to  74/.  95.  M., 
instead  of  the  sum  of  37/.  18^.  3d.  The  sections  of 
6  Geo.  4,  c.  16,  applicable  to  the  present  question  are 
the  128th  and  129th.  The  128th  enacts,  "  that  eveiy 
bankrupt  who  shall  have  obtained  his  certificate,  if  the 
net  produce  of  his  estate  shall  pay  the  creditors  who 
have  proved  under  the  commission  10^.  in  the  pound, 
shall  be  allowed  five  per  cent,  out  of  such  produce,  to  be 
paid  him  by  the  assignees;  provided,"  &c.  And  the 
129th  enacts,  ^^  that  in  all  joint  commissions  under 
which  any  partner  shall  have  obtained  his  certificate,  if 
a  sufiicient  dividend  shall  have  been  paid  upon  the  joint 
estate  and  upon  the  separate  estate  of  such  partner,  he 
shall  be  entitled  to  his  allowance,  although  his  other  part- 
ner or  partners  may  not  be  entitled  to  any  allowance." 

It  is  submitted,  that  this  case  is  governed  by  ex  parte 
Minchifiy  Mont,  8f  Mac.  138,  ex  parte  GibbSy  Mont.  105, 
and  ex  parte  Morris,  Mont.  505.  Ex  parte  Minchin 
decided,  that  each  partner  was  entitled  to  a  full  allow- 
ance, if  a  sufficient  amount  of  dividend  were  paid ;  this 

13 
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was  followed  by  Lord  Lyjidhurst  in  ex  parte  GibbSy  who        1834. 
at  first  was  inclined  to  differ  from  the  Vice- Chancellor's       ^ 

Ex  parte 

decision  in  ex  parte  Minchin^  but  after  consideration  his        Lomas. 
Lordship  concurred,  saying,  "  When  this  case  was  last  ^"  ^^®  matter 
before  me,  I  thought  that  there  was  but  one  allowance        Lomas 
among  all  the  bankrupts ;  but  I  have  looked  at  the  words  ®"^^  ^^' 

of  the  act,  and  they  are  so  precise  and  strong,  that  what- 
ever may  be  my  opinion  of  what  was  the  intention  of 
the  legislature,  still  I  think  each  party  entitled  to  his 
allowance.  The  consequence  is,  that  were  there  a  part- 
nership of  forty  persons,  the  amount  of  allowance  would 
be  enormous.  But  the  words  are  so  strong,  I  cannot 
get  over  them."  And  in  ex  parte  Morris  this  Court 
said,  '^  Each  bankrupt  is  entitled  to  his  allowance,  pro- 
vided there  be  a  sufficient  dividend  on  both  estates, 
without  regard  to  the  estate  from  which  the  funds  are 
supplied." 

Mr.  Swansfon^  contra :  — 

This  question  never  before  arose.  It  certainly  did 
not  in  the  cases  cited.  In  ex  parte  Gibbs,  Mont,  105, 
the  joint  estate  paid  20s.  in  the  pound;  20;.  in  the 
pound  was  also  paid  on  each  separate  estate,  so  that  the 
full  per-centage  on  both  joint  and  separate  estates  toge- 
ther would  not  exceed  that  to  which  they  would  have 
been  entitled  under  each  of  their  separate  estates.  It 
is  most  material  to  notice  the  distinction  between  the 
wording  of  the  5  Geo.  3,  c.  30,  s.  7,  and  the  6  Geo.  4, 
c.  16,  s.  128.  The  5  Geo.  3.  enacts,  *^  that  all  and 
every  person  and  persons  so  become  or  to  become  bank- 
rupts, &c.  shall  be  allowed  the  sum  of  bl  per  centum 
out  of  the  net  produce  of  all  the  estate  that  shall  be 
recovered  in,''  &c.  The  6  Geo.  4,  enacts,  **  that  every 
bankrupt  who  shall  have  obtained  his  certificate,  if  the 
net  produce  of  his  estate  shall  pay  the  creditors  who 
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1834.        have  proved  under  the  commission  lOs,  in  the  pound, 
■  shall  be  allowed  five  per  cent,  out  of  such  produce,"  &c. 

LojiAs.        Th*s  latter  speaks  of  **  his  estate."     Of  what  does  '*  his 
In  the  matter  estate"  consist  under  a  joint  and  separate  commission? 
LoMAs         Undoubtedly  of  his  separate  estate,  and  his  share  of  the 
and  another,    joint  estate. 

[Sir  John  Cross :  —  If  so,  a  bankrupt  partner  is  not 
entitled  to  have  any  allowance  on  a  joint  commis^on  till 
each  moiety  of  the  joint  estate  have  paid  lOs.  in  the 
pound,  that  is  20s.  altogether;  so  that  in  ex  parte  GMs, 
though  the  joint  creditors  were  paid  20s,  in  the  pound, 
if  there  had  been  more  than  two  partners,  then,  as 
neither  would  have  contributed  lOs,  in  the  pound,  they 
would  not  have  been  entitled  to  any  allowance.] 

In  ex  parte  Bate,  1  Bro.  453,  Lord  Thurbuv  decided, 
that  but  one  allowance  was  payable,  and  this  decision  the 
Vice-Chancellor  held  binding  in  ex  parte  Powell,  1  Mad. 
70.  (a)  The  right  to  allowance  depends  on  section  128, 
to  which  it  is  necessary  to  refer  back  from  section  129. 
Suppose  section  128  were  expunged,  what  right  to  allow- 
ance would  exist  under  section  129  alone?  That  section 
neither  extends  nor  contracts  the  allowance,  it  merely 
refers  to  the  case  of  one  partner  procuring  his  certificate, 
while  another  does  not.  The  consequences  of  allowing 
each  partner  a  full  allowance,  calculated  on  the  collective 
shares  of  his  own  and  partner's  proportions  would  be 
monstrous.  Suppose  a  capitalist,  one  of  a  firm  of  twenty, 
and  his  estate  to  constitute  all  the  assets,  and  to  pay  10^. 
'  in  the  pound,  and  leave  5,000/.,  is  every  farthing  of  that 
to  be  swept  away  by  persons  who  did  not  contribute 
any  thing  to  the  estate  ? 

(a)  But,  as  was  observed  by  materially  from  those  of  5  Geo.  3, 

the  Vice-Chancellor  in  ex  parte  c.  30,  s.  7,  on  which  Lord  Ukur- 

Minchin,  Mont.  4:  Mac.  141,  the  /ow's  decision  in  ex  parte  Bate 

words  of  6  Geo.  4,  c.  16,  differ  was  founded. 
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Mr.  ChiThg  in  replj :  —  1834. 

The  cases  cited  are  endeavoured  to  be  avoided,  by       „ 

Jb*x  parte 

saying,  that  in  ex  parte  Gtbbs,  Mont,  105,  the  estates        liOM as. 
were  so  large  as  to  render  it  immaterial  how  the  calcu-  matter 

lation  viras  made ;  but  Lord  Lyndhurst  said,  •*<  I  think  Lou  4s 
each  party  entided  to  his  allowance.  The  consequence  °  *"**  ^^* 
is,  that  were  there  a  partnership  of  forty  persons  the 
amount  of  allowance  would  be  enormous.  But  the 
words  are  so  strong  I  cannot  get  over  them."  This 
was  said  after  deliberation,  and  the  prayer  of  this  peti- 
tion cannot  be  refused  without  over-ruling  that  opinion. 
Lord  Lyndhurst  says,  each  is  entitled  to  his  allowance, 
but  the  construction  contended  for  would  only  give  to 
each  bankrupt  half  his  allowance.  What  is  the  estate  ? 
That  out  of  which  the  dividend  is  paid,  and  out  of 
which  the  allowance  is  to  come.  As  the  creditors  are 
not  paid  half  dividends,  why  then  is  the  bankrupt  to  be 
paid  half  allowance  ?  The  consequences  of  granting  the 
prayer  of  this  petition  may  be  monstrous,  as  has  been 
argued ;  but  Lord  Lyndhurst  saw  these  ^'  monstrous '' 
consequences,  and  said  he  could  not  avoid  them. 

If  the  construction  contended  for  be  correct,  an 
account  must  be  taken  between  partners^  in  order  to 
ascertain  the  proportions  in  which  they  are  interested. 

The  Chief  Jddge  :  — 

It  at  present  appears  to  me  that  Mr.  Commissioner 
Fane  is  correct  in  his  interpretation  of  the  statute,  and 
that  his  decision  does  not  impugn  that  in  ex  parte 
Gibbs,  Mont.  105.  But,  as  the  matter  is  one  of  general 
importance,  the  Court  will  take  time  to  consider  before 
delivering  final  judgment. 

At  present^  however,  my  view  is  as  follows :  —  Con- 
sidering section  128  alone,  it  appears  to  contemplate 
the  trader  either  as  sole  or  with  a  partner.  If  alone. 
Vol.  I.  M  H 
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1834.        no  question  can  arise;  if  with  a  partner,  I  do  not  see 
"""^         that  any  doubt  could  exist,  because  ^^  his  estate"  would 

Ex  parte  , 

LoMAs.  consist  of  his  own  separate  funds,  and  any  surplus 
In  the  matter  coming  over  to  him  after  payment  of  the  joint  creditors. 
L0MA8  But  then  the  act  contemplates  the  existence  of  the  joint 
commission,  and  interfered  in  section  129 ;  so  that 
though  the  separate  estate  may  pay,  yet  if  the  joint  do 
not,  the  surplus  must  first  be  carried  over  to  the  joint 
estate.  For  this  purpose,  and  also  to  provide  for  the 
case  of  the  certificate,  the  129th  section  was  framed. 
Ilie  questions  are :  1st,  Is  this  a  joint  commission  ?  It  is. 
2d,  Has  the  petitioner  his  certificate?  He  has.  3d,  Has 
a  sufficient  dividend  been  paid  on  the  joint  estate  ?  Hejne 
arises  the  question.  What  is  a  sufficient  dividend  ?  The 
answer  is,  that  mentioned  in  section  128.  The  peti- 
tioner contends  his  allowance  is  to  be  102.  per  cenL,  cal- 
culated on  the  whole  joint  and  separate  estate,  provided 
it  do  not  exceed  600/.  It  appears  to  me  that  such  was 
not  the  intent  of  the  legislature :  the  fair  construction  of 
the  act  is,  that  the  bankrupt's  allowance  should  be  cal- 
culated on  the  amount  of  his  separate  estate,  and  on  bis 
proportion  of  the  joint  estate,' which  latter  he  would  not 
be  entitled  to  but  for  section  129.  Ex  parte  GibbSj 
Mont.  105,  only  decides  that  the  maximum  of  600/. 
means  die  maximum  which  each  shall  receive,  and  not 
one  aggregate  of  600/.  to  be  afterwards  divided  between 
the  partners.  The  dictum  of  Lord  Lyndhurst,  <<  that 
were  there  a  partnership  of  forty  persons  the  amount  of 
allowance  would  be  enormous,"  has  not  the  weight  which 
has  been  attributed  to  it,  because  the  supposed  case  of 
forty  bankrupt  partners  may  be  met  by  supposing  an 
estate  proportionately  larger. 

Sir  John  Cross :  —  I  am  desirous  of  suspending  my 
judgment  for  a  short  time.     Tlie  coui*se  pursued  by 
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the  commissioner  is  entirely  new.     It  appears  difficult  1834. 

to  declare  that  **  his  estate "  means  an  estate  composed  — 

partly  of  his  own  monies  and  partly  of  those  of  otiier  Lomas. 
persons. 

Sir  George  Base:  —  Subject  to  the  opinioa  of  my 
learned  colleague,  and  unless  his  opinion  should  differ 
from  and  turn  mine,  I  do  not  think  this  is  a  question 
which  should  be  left  in  doubt.  I  am  at  present  of 
opinion  that  the  decision  of  the  commissioner  is  right, 
and  must  stand.  Looking  through  the  6  Geo.  4.  c.  16. 
no  mention  is  to  be  found  of  a  joint  estate,  (a)  The 
orders  of  the  Court  touching  the  administration  of  joint 
estates  were  founded  on  an  equitable  power^  possessed  or 
assumed  by  the  Court.  Thus,  when  a  joint  partner 
proves  by  leave  of  the  Court  against  the  separate  estate, 
he  is  restrained  from  receiving  dividends  till  all  the  sepa- 
rate creditors  are  paid.  Section  128  refers  to  separate 
estate  alone ;  and  though  a  commission  may  be  joint,  yet 
under  that  section  the  bankrupt  would  only  be  entitled 
to  an  allowance  out  of  his  separate  estate.  Then  comes 
section  129,  providing  for  a  particular  case,  viz.  that 
if  there  be  two  partners,  and  one  do  not  obtain  his 
certificate,  that  shall  not  be  any  bar  to  prevent  the  other 
obtaining  an  allowance,  and  that  is  all  the  section  does. 
But  as  in  that  clause  the  words  are  used,  *^  if  a  suf- 
ficient dividend  shall  have  been  paid  upon  the  joint 
estate,  and  upon  the  separate  estate  of  such  partner," 
an  idea  has  thence  arisen,  that  he  is  to  have  an  allowance 
calculated  on  the  whole  joint  estate.  Then  arises  the 
question,  is  a  bankrupt  to  have  in  effect  two  allowances  ? 
It  is  said  ex  parte  Minchin,  Mont.  §*  Mac.  138,  decides 
that  he  is.     I  should  hesitate  long  before  I  said  or  did 

(a)  See  2  Christian,  B.  L.  page  17,  edit.  2d. 
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.1834.        any  thing  in  opposition  to  a  judgment  of  Lord  Lynd- 
*"~~"        hurst;   but  neither  the  decision  in  ex  parte  Mmckin, 

'Ex  parte 

LoMAs.        the  words  of  Lord  Lyndhwrst^  nor  the  equity  of  the  act. 
In  the  matter  jg^j  ^^  ^^  conclusion  that  each  partner  is  entitled  to 

LoMAs        the  full  allowance  as  asked  in  the  case  now  before  the 
and  another,    q^^^      ]sj^j  doubt  a  bankrupt  is  entitled  to  allowance 

out  of  the  separate  estate  and  out  of  the  joint  estate; 

but  the  question  is^  whether  the  allowance  out  of  the 

joint  estate  is  to  be  regulated  by  the  amount  of  the 

estate  itself,  or  by  the  amount  of  the  bankrupt's  share 

thereof?  and  I  am  at  present  of  opinion  that  the  latter 

is  the  proper  construction  to  p'ut  on  the  words  of  the 

act. 

Cur.  ad,  vulL 

12/A  June.        The  Chief  Judge  :  — 

In  this  case  there  had  been  a  joint  commission  against 
the  petitioner  Lomas  and  his  partner  Coobej  under 
which  tliey  were  both  declared  banKrupts.  Tie  net 
produce  of  the  joint  estate  amounted  to  731/.  7«.  4dL, 
and  the  net  produce  of  the  separate  estate  of  Lomas  to 
13/.  9ii.,  which  latter  sum,  there  being  no  debt  proved 
against  the  separate  estate  of  Lomas^  had  been  carried 
over  to  the  joint  estate,  making  an  aggregate  of 
744/.  \%B.  Afd.y  and  of  which  dividends  to  the  amount 
of  14J.  6d,  in  the  pound  had  been  paid  to  all  the  joint 
creditors,  leaving  in  the  hands  of  the  assignees  tlie  sum 
of  215/. 

Upon  the  application  of  Lomas  a  reference  was  made 
to  the  commissioners  to  ascertain  his  statutable  allow- 
ance under  the  commission;  and  the  commissioner 
thereupon  certified,  that  it  appearing  to  him  that  not 
more  than  one  moiety  of  the  joint  estate  could  be 
deemed  to  have  been  the  estate  of  the  petitioner  within 
the  meaning  of  the  expression  '<  his  estate,"  contained 
in  section  <  128  of  6  Geo.  4.  c.  16.   he  had  given  the 
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petitioner  credit  for  365/.  ISs.  6d.  as  the  net  produce         1834. 

of  part  of  his  estate,  and  that  it  being  admitted  before 

him  that  the  separate  estate  of  the  petitioner  amounted        Lomas. 

to  13/.  9«.,  and  that  there  being  no  separate  creditor  of  ^°  the^  matter 

the  petitioner,  such  sum  was  carried  over  to  the  credit        Lomas 

of  the  joint  estate,  he,  the  commissioner,  had  given    ^"    *"^ 

the  petitioner  credit  for  the  further  sum  of  13/.  9«.,  as 

the  net  produce  of  the  other  part  of  his  estate,  and 

ascertained  his  statutable  allowance  to  be  the  sum  of 

37/.  IBs,  3c/.,  being  10/.  per  cent,  upon  379/.  2^.  8(/., 

the  amount  of  the  two  sums  of  365/.  IBs,  Sd,  and 

13/.  98.     The  bankrupt  Lomas  objected  to  this  mode 

of  calculating  his  allowance,  and  insisted  that,  according 

to  the  statute^  he  was  entitled  to  10/.  per  cent,  on  the 

whole  sum  of  744/.  16«.  4c/. ,  being  the  aggregate  of  the 

net  produce  of  the  joint  estate  and  of  his  separate 

estate,  and  presented  a  petition  to  this  Court,  praying 

that  he  might  be  declared  entitled  to  such  allowance. 

Upon  the  argument  great  reliance  was  placed  by  the 
counsel  for  the  petitioner  on  the.  decision  of  Lord 
Jjyndkurst  in  ex  parte  Gibbs^  Mont  105,  confirming  the 
decision  of  the  Vice-Chancellor  in  ex  parte  Minchiriy 
Mont,  ^  Mac.  135;  and  upon  the  case  of  ex  parte  Morris^ 
Mont.  505,  S.  C.  1  Dea.  8f  Ch,  526 :  I  thought  at  the 
time  that  Mr.  Commissioner  Panels  judgment  was  cor- 
rect, and  that  the  claim  of  the  petitioner  was  not 
supported  by  the  cases  relied  on.  But,  as  the  point 
was  new,  and  as  the  decision  would  form  a  pre- 
cedent in  similar  cases,  and  as  my  learned  colleague 
Sir  John  Cross  had  not  arrived  at  the  same  conclusion, 
it-was  thought  desirable  that  the  petition  should  stand 
over  for  the  final  judgment  of  the  Court. 

I  have  since  carefully  examined  the  cases  cited,  and 
all  the  otlier  authorities  bearing  on  the  point,  and  I  still 
retain  the  opiuipn  which  I  then  expressed ;  and  I  am 

MM   3 


$34 


CASES  IN  BANKRUPTCY. 


1834. 

Ex  parte 

LOMAS. 

In  the  matter 
of 

(iOMAS 

and  another. 


glad  to  have  that  opinion  further  confirmed  by  the  con- 
currence of  Sir  John  Cross  in  the  view  taken  by  the 
rest  of  tlie  Court  at  the  argument. 

If  this  question  had  arisen  under  the  5  Geo.  2.  c.  SO. 
8. 7«  as  qualified  by  the  statute  3  Geo.  4.  c.  81.  s.  12. 
it  might  have  been  difficult  to  avoid  the  conclusion 
which  the  petitioner  seeks  to  establish,  owing  to  the 
peculiar  wording  of  the  first  of  those  statutes. 

It  having  been  decided  in  ex  parte  Batey  1  Bra,  453, 
and  ex  parte  Powell^  1  Mad.  70,  that  the  allowance  to 
bankrupts  under  a  joint  commission  was  joint  and 
entire,  and  therefore  that  only  one  allowance  was  to  be 
given  amongst  them  if  all  were  entitled,  and  that  if 
all  were  not  entitled  none  could  reodve  any  porticm  of 
it,  it  was  felt  to  be  a  great  grievance  that  a  bankrupt 
under  a  joint  commission  could  never  get  the  sum 
specified  in  the  st^itute  as  the  maximum  of  his  allowance, 
however  productive  his  estate  might  have  been ;  and  in 
many  cases  he  was  deprived  of  all  allowance,  by  the 
misconduct  of  his  partners,  after  the  dissolution  of  the 
bankruptcy. 

To  remedy  this  grievance,  the  12th  section  of  the 
3  Geo.  4.  c.  81.  was  introduced,  which  gave  an  allow- 
ance to  each  bankrupt  under  a  joint  commission  when 
individually  qualified  to  claim  it,  whether  his  partners 
were  entitled  to  any  or  not ;  but  it  was  still  necessaiy 
to  refer  to  the  5  Geo.  2.  c.  30.  to  see  what  that  allow- 
ance, was  to  be,  and  there  it  would  appear  that  each 
bankrupt  was  entitled  to  a  per-centage  on  the  net  pro- 
duce of  all  the  estate  that  should  be  recovered  in  and 
received,  which  of  course  would  include  the  whole  of 
the  joint  estate ;  and  under  this  clause  the  ailment  oi 
this  petitioner  would  have  had  the  literal  interpretation 
of  the  statute  in  his  favour,  although  this  conclusion,  as 
I  shall  presently  show,  would  be  as  unjust  to  the  credi- 
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tors  as  the  former  ride  was  injurious  to  the  bankrupt.         1834. 
But  ill  framing  the  128th  and  129th  sections  of  the         — 

...  Ejc  parte 

6  Geo.  4.    the   legislature  has  avoided  this  diflScuIty,        Lomas. 
and  has  adopted  language  which,  in  my  opinion,  has       ^"^  matter 
made  the  estate  of  each  bankrupt  the  measure  of  his        Lomas 
own  allowance,  and  has  enabled  the  Court  to  avoid  the 
two  extremes,  either  of  giving  too  little  to  the  bankrupt, 
or  of  taking  too  much  from  the  creditors. 

By  the  128th  section  it  is  enacted,  that  every  bank- 
rupt who  shall  have  obtained  his  certificate,  if  the  net 
produce  of  his  estate  shall  pay  the  creditors  who  have 
proved  under  the  commission  ten  shillings  in  the  pound, 
shall  be  allowed  five  per  cent,  out  of  such  produce,  to 
be  paid  him  by  the  assignees ;  provided,  &c. 

In  looking  at  this  section  we  may  collect  the  object 
of  the  legislature  to  have  been,  in  substance,  that  each 
bankrupt  should  have  returned  to  him,  out  of  his  own 
(?state,  an  allowance  bearing  u  stated  proportion  to  the 
dividends  received  by  the  creditors,  limiting  the  amount 
of  such  allowance  to  certain  specified  sums.  In  the  case 
of  a  separate  commission,  to  which  alone  the  language 
of  the  128th  section  is  strictly  applicable,  no  difficulty 
could  arise  i  for  the  decision  of  ex  parte  Farlow^  1  Rose^ 
421,  having  excluded  the  joint  estate  in  such  a  case 
from  the  calculation  altogether,  the  woi*ds  *^  his  estate  " 
could  only  apply  to  the  bankrupt's  separate  estate,  and 
his  share  of  the  surplus  of  the  joint  estate,  if  any ;  and, 
if  it  had  not  been  for  the  129th  section,  the  only  way  to 
apply  the  128th  section  to  the  case  of  a  joint  commission 
would  be  by  treating  the  former  as  the  bankrupt's,  and 
adopting  the  decisions  of  ex  parte  Bate^  1  Bro,  453, 
and  ex  parte  Potvftelli  1  Mad,  70,  to  the  fullest  extent ; 
or,  if  the  129th  section  had  merely  declared  each 
bankrupt   under    a    joint   commission   entitled   to   his 
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1834.        allowance^  although  his  partner  may  not  be  entitled  to 

any  allowance,  it  would  be  difficult  to  avoid  the  other 

LoMAs.  extreme  contended  for  by  the  petitioner. 
In  the  matter  'j^he  difficulty  in  such  cases  of  otherwise  interpreting 
L0MA8  the  128th  section  was  pointed  out  by  Sir  John  Crou 
during  the  argument,  inasmuch  as  that  section  identifies 
the  estate  from  which  the  dividends  are  paid  with  the 
estate  upon  which  the  allowance  is  to  be  calculated. 
But  the  129th  section,  as  it  now  stands,  removes  all 
difficulty ;  for  by  that  section  it  is  enacted,  that  in  all 
joint  commissions  under  which  any  partner  shall  have 
obtained  his  certificate,  if  a  sufficient  dividend  shall 
have  been  paid  upon  the  joint  estate,  and  upon  the 
separate  estate  of  such  partner,  he  shall  be  entitled  to 
his  allowance,  although  his  other  partner  or  partners 
may  not  be  entitled  to  any  allowance. 

In  the  128th  section  tlie  condition  on  which  any 
allowance  is  made  payable  to  any  bankrupt  is,  if  the  net 
produce  of  his  estate  shall  pay  tlie  creditors  who  have 
proved  under  the  commission  the  specified  dividend; 
whereas  by  the  129th  section  the  condition 'on  which 
the  allowance  is  payable  under  a  joint  commission  is, 
if  a  sufficient  dividend  shall  have  been  paid  on  the  joint 
estate,  and  on  the  separate  estate  of  the  partner  apply- 
ing ;  it  therefore  varies  the  condition  on  which  an  allow- 
ance shall  be  payable,  but  makes  no  alteration  as  to  the 
fund  out  of  which  it  is  to  be  paid,  or  on  which  per- 
centage is  to  be  calculated.  We  must  therefore  look 
to  the  129th  section,  to  see  if  the  bankrupt,  under  a 
joint  commission,  be  entitled  to  his  allowance;  and  we 
must  d)en  look  to  the  128th  section,  to  see  how  much  is 
to  be  paid  to  him ;  and  there  we  find  that  he  is  to 
receive  a  per-centage  upon  the  net  produce  of  **  his 
estate,'*  not  exceeding  a  specified  amount.     Then  what 
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is  the  estate  of  each  bankrupt  under  a  joint  commission  ?        ISSi*. 

Is  it  any  thing  more  than  his  separate  estate,  and  his         

proportion  of  the  joint  estate  of  the  firm  ?  .  Lomas/ 

Taking  therefore  the  two  sections  in  connexion  witli  ^^  ^^  matter 
each  other,  I  collect  that  it  was  the  intention  of  the        Lomas 
legislature  to  give  to  each  bankrupt  under  a  joint  com-    ^^^  another, 
mission,  when  duly  qualified,  the  full  allowance  of  ten 
per  cent*,  up  to  the  amount  specified  on  the  net  pro- 
duce of  his  own  estate,  and  that  it  was  never  intended 
to  give  to  several  a  similar  per-centage  on  the  whole  of 
the  joint  estate ;  and  I  find  nothing  in  any  of  the  cases 
to  warrant  the  opposite  conclusion. 

In  ex  parte  MinchiUy  Mont.  ^  Mac.  188,  and  ex  parte 
GibbSf  M<mt»  105^  it  distinctly  appears^  that  if  each 
bankrupt  had  received  the  full  sum  specified  in  the 
statute,  the  aggregate  amount  would  not  have  exceeded 
the  single  per-centage  on  the  whole  joint  estate;  and 
this  fact  is  relied  on  by  tlie  counsel  in  ex  parte  Minchin^ 
Mont.  105;  and  therefore  in  those  cases  no  one  of  the 
bankrupts  would  receive  more  than  the  statutable 
per-centage  on  his  own  share  of  the  estate;  in  other 
words,  a  per-ceutagc  on  the  net  produce  of  bis  estate. 
And  there  is  nothing  in  the  case  of  ex  parte  Morris^ 
Mont.  505,  that  at  all  interferes  widi  the  view  I  am  now 
taking  of  the  statute;  for  in  that  case  the  question  was, 
not  what  was  to  be  the  measure  of  the  bankrupt's  allow- 
ance, but  whether  he  were  entitled  to  any,  inasmuch  as 
it  appeared  that  the  original  joint  estate  was  not  suffi- 
cient to  pay  \08.  in  the  pound,  and  tliat  the  dividend 
to  the  joint  creditors  had  been  raised  beyond  their 
amount  by  the  surplus  of  the  separate  estate  of  the  two 
other  bankrupts.  But  this  Court  decided  that,  accord- 
ing to  the  language  of  the  129th  section,  it  was  not 
material  out  of  what  fund  the  dividend  upon  the  joint 
estate  had  been  paid ;  but  that  if  a  sufficient  dividend 
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1834.        was  paid  upon  the  joint  estate^  and  the  separate  estate  of 
""^~'  •       the  partner  applying,  he  was  entitled  to  his  allowance. 
LoMAs.  '^^  point  now  in  dispute  could  not  arise  in  that  case ; 

In  the  matter  fo^  j^  appears  by  the  report,  1  Dea.  Sf  Ch.  526,  that  the 
LoMAs  net  produce  of  the  joint  estate  was  45,620/.,  and  of  the 
and  aaothcr.  petitioner's  separate  estate  928/.  12«.  9d.  Adding  there- 
fore one  third  of  the  joint  estate  to  the  separate  estate, 
the  petitioner's  estate  would  be  16,000il  and  upwards, 
the  per-centage  on  which  would  more  than  cover  the 
500/.  claimed  for  his  allowance. 

Neither  the  language  of  the  statute,  therefore,  nor 
any  of  the  authorities,  are  at  variance  with  the  opinion 
of  the  commissioner ;  and  I  have  the  greater  pleasure 
in  confirming  his  decision,  because  it  appears  to  me  to 
be  the  only  view  which  gives  a  just  and  reasonable 
effect  to  the  obvious  purpose  of  the  l^islatflire. 

To  illustrate  this,  take  the  extreme  case  put  by  Lord 
Lyndhurst  in  ex  parte  Gibbs^  Mont,  105,  of  forty  mem- 
bers of  a  bankrupt  firm,  equally  interested  in  the  joint 
stock,  and  all  of  whom  were  entitled  to  an  allowance. 
Suppose  the  joint  assets  to  be  36,000iL,  and  the  joint 
debts  40,000/.,  and  that  dividends  to  the  amount  of 
105.  in  the  pound  had  been  paid,  there  would  then  be 
16,000/.  left  in  tlie  hands  of  the  assignees,  which  woidd 
be  just  sufiicient  to  pay  each  bankrupt  the  full  statut- 
able allowance  of  400/.,  to  which  each  would  be  entitled 
if  the  petitioner's  claim  be  tenable. 

In  that  case  the  creditors  would  get  20,000/.;  the 
bankrupt  16,000/. :  the  creditors  would  receive  one  half 
of  their  debt ;  the  bankrupt  would  get  back  ten  twelfths 
of  his  estate,  instead  of^one  twentieth.  On  the  other 
hand,  if  only  one  allowance  were  to  be  made  to  all,  the 
creditoi*s  would  get  17«.  6c/.  in  the  pound,  and  each 
bankrupt  only  an  allowance  of  15/.,  that  is,  one  sixteenth 
instead  of  one  tenth  of  his  own  estate.     Whereas,  bv 
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the  line  adopted  by  the  commissioner  in  this  case^  eadi        1834. 
creditor  would  have  16«.  in  the  pound,  and  each  bank-      ^' 

Ex  parte 

nipt  would  receive  90/.,  that  is^  one  tenth  of  his  own        Lom as. 
estate,    according    to    the    obvious    intention    of   the  ^"  ^^^  matter 
statute.  LoMAs 

But  this  might  be  more  strikingly  illustrated  by  "^  '^''^'''' 
taking  a  case  in  which  the  dividend  upon  the  joint 
estate  had  been  principally  paid  by  the  surplus  of  the 
separate  estate  of  some  of  the  partners^  or  while  the 
separate  estates  of  the  others  might,  as  in  the  case  before 
us,  be  trifling  in  amount^  though  sufficient  to  entitle  the 
bankrupt  to  an  allowance.  If  each  bankrupt  were  to 
be  entitled  to  a  per-centage  on  the  whole  estate  out  of 
which  the  dividend  was  paid,  then  those  who  had  con- 
tributed little  or  nothing  would  not  only  receive  as  much 
as  those  who  had  paid  all,  but  would  receive  back,  not 
a  proportion  of  their  own  estates,  but  a  portion  of  the 
separate  estates  of  their  partners,  to  which  neither  in 
law  nor  in  conscience  they  ever  had  any  claim. 

I  entirely  concur^  therefore^  in  the  view  taken  by 
Mr.  Commissioner  JPane,  as  equally  consistent  with  the 
language  of  the  statute,  the  intention  of  the  legislature, 
the  decisions  on  the  subject,  and  sound  practical  good 
sense. 

Sir  John  Cross :  — 

The  only  question  is,  whether  the  petitioner's  allow- 
ance ought  to  be  computed  on  the  whole  of  the  joint 
estate,  or  on  his  share  of  the  joint  estate. 

The  latter  appears  to  me  manifestly  the  more  just  and 
equitable  mode  of  computation. 

This^  however,  is  not  a  question  of  equity,  but  a  pure 
question  of  law^  depending  on  the  construction  of  an 
act  of  parliament;  and  I  did  not  at  first  see  how  that 
view  of  the  case  could  be  reconciled  with  the  terms  of 
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1834.        the  statute.      Upon  further  consideration^  however,  I 
think  the  law  and  the  equity  of  the  case  are  clearly 

Ex  jmrte  ^      ''  ^ 

LoMAB.        reconcilable. 
In  the  matter       ^^g  j28th  section  is  adapted  to  cases  of  single  bank- 

LoMAs  ruptcy,  and  the  129th  to  joint  bankruptcies;  the  former 
gives  in  detail  all  the  data  for  the  calculation  both  of  the 
dividends  and  of  the  allowance  dependent  thereon  in 
single  bankruptcies ;  the  latter  clause,  in  more  general 
terms,  enacts,  that  in  all  joint  commissions,  before  any 
one  of  several  partners  shall  be  entitled  to  an  allowance, 
a  sufficient  dividend  must  be  paid  upon  the  joint  estate, 
and  also  upon  his  separate  estate,  but  without  furnishing 
any  data  for  calculation,  or  any  word  of  reference  to 
the  preceding  clause ;  nevertheless,  it  appears  to  me  it 
must  be  understood  to  mean,  in  the  several  proportions 
before  mentioned* 

We  find,  then,  that  the  dividend  for  this  purpose  is 
in  express  terms  required  to  be  computed  on  the  joint 
estate,  that  is,  upon  the  entire  joint  estate;  but  the 
allowance  is  tacitly  left  to  be  computed  for  each  partner 
according  to  the  mode  before  prescribed  in  the  case  dl 
single  bankruptcy,  and  that  is,  "  on  the  net  produce  of 
his  estate,"  which,  in  the  case  of  a  joint  commisrion, 
consists  of  the  whole  of  his  separate  estate,  together 
with  his  share  of  the  joint  estate. 

This  appears  to  be  the  true  construction  of  the  act; 
and  I  am  therefore  of  opinion,  that  the  allowance  already 
made  to  the  petitioner  has  been  correctly  calculated.  I 
think  the  cases  cited  in  argument  do  not  touch  this 
question,  which  does  not  appear  to  have  been  ever  before 
brought  under  the  consideration  of  the  Court 

Sir  George  Rose:  —  I  have  already  expressed  my 
opinion  at  the  close  of  the  argument.  I  concur  in  the 
judgment  pronounced. 
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Per  Curiam :  —  The  petition  must  be  dismissed,  and  1834. 

with  costs,  for  the  bankrupt,  having  obtained  his  certi-  

ficate,  no  longer  retains  any  privilege  as  to  costs.  Lon^a!''^ 

In  the  matter 

Petition  dismissed^  with  costs ;  the  assignees  to  ^^ 

be  at  liberty  to  reuin  their  costs  out  of  the  and  another, 
allowance. 


Ex  parte  SIMPSON  and  others,  assignees.  —  In  the      c    f  r 

matter  of  SUDELL.  j^e  b, 

Ttito  t  -.  .  1834. 

1  Hlb  was  the  petiUon  of  the  assignees  of  Henry  Sudelly  ^x  parte  Myen, 

praying  for  a  rehearing  of  a  petition  heard  the  1 5th  of  ^<^^'  *  ^«. 
January  1833,  and  reported  Moni.iiBlu  229,  when  an  ^^^' f^'"'*'^- 
order  for  a  proof  was  made,  which  the  present  petition  ^^^^^^^ 
sought  to  have  expunged.  of  Hemy  Sudeii, 

rwrt  .  .  /•It  .  ^    ,  A  party  accepted 

ine  petition  set  forth  the  presentation  of  the  original  bills  under  the 
petition  (by  Ewart,  Myers,  and  Co.),  on  the  30th  of  ^^ gTveX 
December  1831,  which  oriorinal  petition  stated  as  fol-  ^^^SudeU: 

1  rrii  •  or  M  j„  conse- 

lows:    Ihat  prior  to  and  since  October  1823  the  peti-  quenceofyour 
tioners  had  carried  on,  in  co-partnership,  the  business  of  x^todra^on 
brokers  at  Liverpool,  under  the  firm  of  Ewarty  Myersy  y®"  *r*^^^ 

■m     -~  _    ^  leni  oi  1  ZfiAXif  •  y 

and   CJo.,  and   in  London  under  the  firm  of  Ewart,  I  hereby  gua* 

Taylor,  and  Co.:  That,  since  October  1823,  the  peti-  Sat'L'^JXit 

tioners  had  extensive  dealings  with  Henry  Sudell,  for-  J|3,haf'i[  - 

merly  of  Woodford  Park  near  Blackburn,  Lancaster,  mentoftbcM 

,  .  .  drafts  is  to  be 

merchant,  against  whom  a  commission  issued  the  7th  of  provided  for  by 
August  1827;  which  dealings  consisted  partly  of  money  m!^w.^, 
lent  and  advanced  by  the  petitioners  said   Liverpool  >n  direct  dis- 

,  /.        ,  ,  countable  bills, 

nrra,  at  the  request  and  for  the  use  and  on  account  of  fourteen  days  at 
the  said  Henry  SudeU,  on  the  balance  whereof  a  stun  of  ISf  d^J?'&c.^^ 
lyMbU  was  due  by  Henry  Sudell  to  the  petitioners,  and  Messw-iywe 

•'  ^  i:  '  accordingly  ac* 

cepted  bills ;  Henry  Sudell  became  Innkrupt  before  some  of  the  bills  became  due.  ff^, 
there  was  a  debt  proveablc,  the  document  being,  not  a  guarantee,  but  an  original  under  < 
taking.     Semble,  it  would  have  been  proveablp  if  a  mere  guarantee. 


SuDELL. 
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1834.        partly  of  monies  lent  amd  advanced,  Sec.  by  the  peti- 

^ tioners  said  London  firm,  at  the  request  of  and  under 

Simpson       ^^^  following  written  guarantee  by  Henry  Sudelly  given 

and  others,     j^  ^jj^  petitioners  in  November  1823 : 
In  the  matter  *^ 

of  ««  Woodford  Park,  8tb  Nov.  1823. 

**  Messrs.  Ewarty  Myers^  and  Co. 

"  Gentlemen, 
^  In  consequence  of  your  allowing  Messrs.  William 
Lyne  and  Thomas  Stutell  to  draw  upon  you  to  the  extent 
of  12,000^,  and  your  accepting  three  drafts  accordingly, 
but  so  as  for  them  not  to  have  more  than  that  sum  run- 
ning at  one  period,  I  hereby  guarantee  to  you  that 
amount,  it  being  distinctly  understood  that  payment  of 
these  drafts  is  to  be  provided  for  either  by  myself  or 
Messrs.  William  Lyne  and  Thomae  Sudellt  in  direct  dis- 
countable bills,  fourteen  days  at  the  least  before  they  fall 
due,  and  I  also  guarantee  the  due  payment  of  all  remit- 
tances made  to  you  by  Messrs.  William  Lyne  and  Tbomas 
Sudell.  I  cannot  conclude  this  letter  without  expressing 
my  thanks  for  your  confidence,  and  with  the  hope  that 
the  arrangement  will  be  mutually  advantageous. 

"  I  remain,  gentlemen,  very  respectfully, 

"  your  obedient  servant, 

^*  Henry  Sudell." 
That  Lyne  and  Sudellj  who  were  merchants  and  part- 
ners at  Liverpool,  did,  from  the  date  of  sucli  guarantee, 
(commencing  with  drafts  dated  11th  of  November  1823, 
and  ending  with  drafts  dated  the  4th  of  July  1827,) 
from  time  to  time,  draw  bills  of  exchange  on  the  peti- 
tioners London  firm,  at  three  months  date,  all  of  which 
bills  the  petitioners  had  paid  on  the  faith  of  the  gua- 
rantee, and  that  on  the  balance  of  such  guarantee  account 
a  further  sum  of  6,1612.  had,  through  the  default  of  the 
said  Lyne  and  Sudell  in  reimbursing  the  petitioners, 
become  due  to  the  petitioners  by  Henry  Sudell :  Tliat 
on  the  15th  of  July  1831  the  petitioners  tendered  their 
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proof  for  7,845/.   and   6,161/.   under  the  commission         1884. 

against  Henry  Sudell,  but  the  commissioners  rejected  the         

proofs,  without  assigning  any  reason.  s'mpmnT 

The  present  petition  of  re-hearing  further  stated  the     ^"**  others, 
hearing  of  the  original  petition,  when  it  was  ordered  of 

that  the  petitioners  should  prove  for  7,845/.  and  6,161/.       Sudell. 
against  the  estate  of  Henry  Sudell^  and  that  the  peti- 
tioners should  be  paid  dividends  on  the  amount  of  such 
proofs,  &c.,  but  not  disturbing  any  dividend  then  already 
declared : 

That  Myers  and  Co.,  on  the  10th  June  1833,  proved 
for  7,845/.  and  6,161/.;  and  that  dividends  to  the 
amount  of  1,079/.  had  been  paid  thereon  : 

That  the  petitioners  were  advised  that  such  decision  was 
erroneous,  and  the  petitioners  were  aggrieved  thereby : 

That  various  affidavits  were  filed  in  support  and  in 
opposition  to  the  original  petition  : 

That  since  the  hearing  of  the  original  petition  the 
present  petitioners  had  discovered  further  evidence  with 
respect  to  the  said  sum  of  7,845/.,  viz.  that  Messrs.Ewart 
and  Co.  not  only  made  no  report,  and  rendered  no 
account  of  sales  of  the  said  goods  to  Henry  Sudell,  or 
to  the  petitioners,  his  assignees  after  his  bankruptcy, 
but  that  Messrs.  Ewart  and  Co.  from  time  to  time  ren- 
dered accounts  of  such  sales  to  Lyne  and  Sudell,  and 
to  the  assignees  of  Lyne  and  Sudell,  in  the  following 
form;  viz. 

*•  Liverpool,  Exchange  Alley,  12th  Nov.  1827. 
<<  Messrs.  WiUican  Lyne  and  Thomas  SudelL 

*<  We  have  this  day  sold  for  you  the  under-mentioned 
cotton  to  Joseph  Hogson  and  Son. 

«  H.  S.  20  Egyptians,  per  Thomas,  at  75/8. 
^'  Payment,  ten  days  and  three  months. 
**  Yours  respectfully, 
«  For  Ewarty  Myers^  and  Co., 

"  B.  Bradsh.\w.'' 
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1834.  The  petition  prayed  that  the  original  petition  m'^u 

be  re-heard,  the  order  rescinded,  and  the  original  peii- 

SiMPsoN  tion  of  Myers  and  Co.  dismissed,  and  that  the  affidavits 

and  others,  gj^^j  jj^  support  and  in  opposition  to  the  original  peti- 

of  tion  might  be  read  upon  the  hearing  of  this  petition, 

buDELL.  ^^j  ^^^  ^1^^  proofs  made  might  be  expunged,  and  that 

the  dividends  received  might  be  refunded. 

Mr.  Montagu  and  Mr.  Richards  for  the  petition :  — 

This  is  an  application  to  prove  for  6,16 1/L  advanced 
on  bills  under  a  guarantee,  and  for  7,846/.  for  money 
lent. 

As  to  the  6,161/.,  the  question  is,  whether  those 
bills  be  proveable  under  the  commission  against  Henry 
SudeU. 

Considerable  doubt  has  been  entertained  on  this 
subject,  both  by  the  Court  and  by  commissioners.  In 
ex  parte  Marshall,  arde,  page  1 18  (a),  some  observations 
were  made  by  both  on  the  case  now  before  the  Court. 
At  page  119,  Mr.  Merivale,  when  speaking  of  this 
case  (ex  parte  Myers)  ^  says,  this  Court  recently  de- 
cided, <^  that  a  debt  on  a  guarantee,  which  had  not 
become  absolute  before  the  bankruptcy,  is  a.,  debt 
proveable  under  the  56th  section;"  and,  in  another 
part  of  his  judgment,  he  says,  '^  ex  parte  Myers,  where 
the  question  was  represented  (in  support  of  the 
petitioner)  to  be,  merely  whether  the  surety  had  con- 
tracted *  a  debt'  payable  on  a  contingency  within  the 
56th  section ;  and  it  was  taken  for  granted  that,  pre- 
vious to  the  statute,  a  debt  on  a  guarantee,  which  had 
not  become  absolute  before  the  bankruptcy,  was  not 
proveable,  though  (as  it  was  agreed)  the  proof  was 
prevented,  not  by  the  nature  of  the  debt,  as  being  a 

(fl)  See  an  elaborate  note  on  the  case  of  ex  parte  Marshall  bj 
Mr.  Commissioner  Fane,  Appendix. 
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guarantee,   but  because  it  was   upon  a  contingency.        1834. 

And  then,  in  answer  to  a  question  of  one  of  the  learned         — 

Judges  (Sir «/.  Cross),  <  how  could  this  be  a  debt,  or       Simpson 

capable  of  valuation  before  the  deficiencies  were  known?'  ,  ""*f  othew. 
,  1  o       1^  .  .  .     1  .  .        In  the  matter 

the  counsel  lor  the  petitioner  is  driven  to  a  construction  of 

of  the  latter  part  of  the  section  (which  I  consider  to  be  Sudell. 
wholly  untenable),  that  a  demand  not  proveable  as  a 
debt  due  on  a  contingency  at  the  time  of  the  bank- 
ruptcy might  become  proveable  by  the  subsequent  hap- 
pening of  the  contingency.''  Mr.  Holroyd  says  (p.  142), 
'<  As  to  the  case  of  ex  parte  Myers,  die  contract  there 
was  not  to  indemnify  against  contingent  damages,  but 
an  absolute  engagement  by  the  bankrupt,  that  he  (the 
bankrupt)  or  certain  other  persons  (named)  should 
provide  for  the  payment  of  certain  bills,  to  the  extent 
of  12,000/."  When  the  case  of  ex  parte  Marshall  was 
brought  a  second  time  before  the  Court  of  Review  (ante, 
page  145),  the  counsel  (Mr.  SwansUm  and  Mr.  BetheU) 
said,  <^  the  late  case  of  ex  parte  Myers,  Mont.  Sf  Blu 
229,  is  conclusive  in  favour  of  the  petitioner,  it  having 
there  been  decided,  that  a  debt  on  a  guarantee  not 
absolute  before  the  bankruptcy  was  nevertheless  prove- 
able as  a  contingent  debt"  And  the  Chief  Judge  said, 
'<  It  has  been  imagined  that  the  decision  in  this  case 
must  shake  either  ex  parte  Myers  (a)  or  ex  parte  Thomp' 
son  (6),  but  it  will  not  necessarily  disturb  either.  In  ex 
parte  Thompson  (b)  there  was  no  existing  debt  when  the 
commission  issued,  but  there  was  in  ex  parte  Myers  (a), 
SudeU  being  indebted  on  a  bill,  the  payment  of  which 
depended  on  a  condngeiicy."  And  Sir  George  Rose  said 
(page  154),  "  As  to  ex  parte  Myers  (a),  there  never  was 
a  doubt  but  that  a  debt  on  a  guarantee  depending  on 


(a)  M<mi.  4  Bli.  229,  S.C.  2  Deo.  *  C54.  251. 
(A)  Mont.  ^  Bli.  219. 

Vol.  I.  N  N 
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1834.        a  contingency  was  proveable  after  the  contingency  had 

happened.     Twenty  cases  have  fallen  within  my  own 

Simpson       observation  in  which  commissioners  have  admitted  such 

and  others,     proofs  as  on  a  species  of  assumpsit,  viewincp  such  cases  as 
111  the  matter  *^  '^      .  '^  ^  .•■      i_ 

of  similar  to  those  which  must  go  to  a  jury  to  decide  the 

amount.  It  is  familiar  law  that  an  undertaking  to  replace 
bank  stock  constitutes  a  liability  which  enables  a  proof  to 
be  made  whenever  the  amount  or  value  of  the  liabili^  can 
be  ascertained."  And  the  Chief  Judge  said  (page  156), 
**  As  upon  referring  to  the  reports  of  ex  parte  Myers  [h] 
it  appears  to  me  that  I  have  gone  further  than  the  autho- 
rities upon  closer  examination  will  warrant,  I  wish  to  avail 
myself  of  the  reservation  of  our  final  judgment  on  this 
petition,  by  pointing  out  more  precisely  the  view  I  take 
of  the  question.  In  my  judgment  in  ex  parte  Myers  (b) 
I  have  not  distinctly  marked  the  distinction  between 
contingent  liabilities  that  may  never  become  debts  and 
contingent  debts  that  may  never  become  payable.  Upon 
the  fullest  consideration  of  all  the  reported  decisions,  I 
am  satisfied  that  claims  under  the  first  class,  upon  whidi 
no  debt  has  arisen  till  after  the  bankruptcy,  cannot  be 
proved  under  the  56th  section,  but  that  all  claims  falling 
within  the  latter  class,  that  are  either  capable  of  valua- 
tion before  the  contingency  happens,  or  have  become 
payable  by  the  happening  of  the  contingency  after  the 
bankruptcy  and  before  proof  is  tendered,  may  be  ad- 
mitted. The  case  of  ex  parte  Thompson  (a)  is  an  example 
of  the  first  class:  the  case  of  rx  parte  Myers  {b)  was  decided 
as  belonging  to  the  second  class.  In  the  case  of  ex  parte 
Thompson{a)  there  was  no  debt  due  from  any  one  till  after 
the  bankruptcy ;  in  ex  parte  Myers  (6)  a  debt  had  been 
clearly  contracted  with  the  holders  of  the  bills  before 
the  bankruptcy  for  a  specific  sum,  which  the  bankrupt 

{a)  Mont.  S^  Bli.  219.  (i)  MonL  Sf  M.  229. 
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had  engaged  to  pay  unless  he  should  be  released  from         1834. 
his  obligation  by  the  drawers  taking  up  the  bills.    Whe-  , 
ther  in  deciding  that  case  we  sufficiently  adverted  to       Simpson 
the  distinction  between  guarantees  for  the  repayment  of  ,  *"^  **'    ?'e|. 
monies  actually  advanced  or  goods  sold  and  delivered  to  of 

third  parties  before  the  bankruptcy,  and  guarantees  for 
payment  of  securities  current  at  the  time,  may  perhaps 
be  a  fit  subject  for  consideration  whenever  a  similar  case 
may  arise.  It  is  enough  here  to  say  no  such  point  arises 
in  this  case.'*  And  Sir  George  Base  says  (page  160), 
'*  An  opinion  appears  to  have  prevailed  that  some  dis- 
crepancy exists  between  ex  parte  T/iompson  (a)  and  ex 
parte  Myers,  (i)  Those  cases  are  completely  reconcile - 
able.  The  act  speaks  of  a  debt  payable  on  a  contingency ; 
the  first  question  therefore  must  be,  whedier  any  debt 
exists  ?*' 

These  observations  prove  the  law  to  be  so  unsettled  as 
to  require  a  minute  examination  of  the  principle  on 
which  it  is  founded,  and  of  tlie  various  decisions  on  tlie 
statute. 

Tlie  6  Geo.  4.  c.  16.  s.  56.  being  remedial,  it  is 
necessary  to  consider  the  evil  existing  before  it  passed. 
Prior  to  that  act  there  were  various  provisions  for  the 
proof  of  debts  not  immediately  payable,  and  which  were 
incorporated  in  the  6  Geo.  4.  c.  16.,  by  section  51  of 
which  act  debts  payable  on  a  certain  future  day  are 
proveable.  By  section  62,  sureties  liable  for  the  pay- 
ment of  a  sum  certain  which  is  paid  after  the  bank- 
ruptcy arc  entitled  to  prove.  These  claims  relate  to 
debts  payable  on  a  day  certain.  Sections  53,  54,  and 
55,  relate  to  demands  which  depend  on  contingency 
whether  they  will  or  not  be  debts,  section  53,  relating 
to  4x>ttomry  and  respondentia  bonds,  and  sections  54 

(a)  MonL  «$•  Bit.  219.  (6)  Mont.  4;  Bit.  229. 
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1834.        and  56,  to  annuities.     Previous  to  1809,  when  the  re- 

medy  respecting  annuities  was  introduced  by  49  Geo.  8. 

SniNON       c*  121.  s.  17.,   annuity  creditors,    whether  secured  by 

and  others,     bond  or  by  covenant,  were  not  entitled  to  prove^  unless 
In  the  matter  "^ 

of  the  bond  were  forfeited  before  the  bankruptcy.     This 

SuDEix.  gj^j^  ^f  ^jjg  j^^  ^gg  ^j^g  subject  of  complaint  by  various 
Judges,  particularly  by  Lord  Mamfield  in  WyUie  v. 
Wilks,  Doug.  519. 

In  1809  the  legislature  remedied  this  evil,  by  enact- 
ing, in  the  most  general  terms,  —  which  are  adopted  in 
6  Geo.  4.  c.  16.  —  "  that  any  annuity  creditor  of  any 
bankrupt,  by  whatever  assurance  the  same  may  be 
secured,  &c.  shall  be  entitled  to  prove  for  the  value  of 
such  annuity,"  &c.  —  6  Geo.  4.  c.  16.  s.  54. 

Considerable  evil  also  existed  respecting  proofs  under 
marriage  settlements.  The  first  case  is  ex  parte  CasweBy 
1728,  2  P.  fVms.  497,  where  the  bond  of  a  husband  to 
the  wife's  trustees,  payable  in  the  event  of  his  wife's 
surviving  him,  was  adjudged  not  proveable.  The  Chan- 
cellor said,  though  the  debt  were  contingent  when  the 
obligor  became  a  bankrupt,  yet  if  the  contingency  hap- 
pened before  the  distribution  made,  then  such  contin- 
gent creditor  should  come  in  for  his  debt;  so  if  such 
contingency  happened  before  the  second  dividend  made, 
the  creditor  should  come  in  for  his  proportion  thereof, 
though  after  the  first  dividend. 

In  ex  parte  Greenaway^  1  Aik.  1 13,  a  similar  case,  the 
husband  actually  died  before  the  distribution  made :  the 
wife  prayed  to  have  a  dividend ;  the  Chancellor  expressed 
his  opinion  of  the  hardship  of  the  case,  and  intimated 
some  doubts  as  to  the  law ;  the  matter  was  compromised. 
The  next  case  is  ex  parte  Groomcy  A.  D.  1744,  1  Jik, 
115,  and  tlie  next  ex  parte  Mitchell^  1751,  1  Jtk,  120; 
in  which  cases  the  Chancellor  seems  of  opinion,  that 
the  trustees  are  entitled  to  a  dividend.     But  in  ex  parte 
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Mitchell^  in  consequence  of  the  fiardship  of  the  case,  his        1834. 

Lordship  recommended    the  assignees  to  compromise.        

In  tx  parte  Groome^  1  Atk.  115,   the  Chancellor  says,       Simpson 

**  There  is  no  such  thine  as  drawing  a  line  between  the  -  ®"^  ^^^^^* 

y  °  In  the  matter 

contingency  not  happening  before  the  bankruptcy,  and  ^  of 
yet  happening  before  the  time  of  distribution ;  this  would 
not  only  be  a  hardship  on  the  bankrupt,  but  on  the  rest 
of  the  creditors,  whose  debts  were  actually  due;  but 
would  have  given  the  contingent  creditor  a  superior 
privilege,  by  leaving  it  open  to  him  to  recover  the 
remainder  of  the  debt  against  the  bankrupt." 

There  was  another  species  of  debts,  contingent  only  as 
to  the  time  of  payment,  which  were  not  proveable.  In 
ex  parte  Barker ^  9  Ves.  110,  on  the  marriage  oi  Barker 
with  Hannah  Hornby^  Joseph  and  William  Hornby  gave 
their  joint  and  several  bond,  conditioned  to  be  void  if, 
within  three  months  after  the  decease  of  the  obligors  or 
the  survivor,  the  executors  should  pay  1,000/.;  and  the 
debt  was  held  not  proveable. 

'iliere  was  also  another  species  of  contingent  debts  not 
proveable,  viz.  guarantees,  where  the  surety  became 
bankrupt  before  any  liability  attached  on  him,  and  where 
it  was  contingent  whether  any  liability  ever  would  attach 
on  him;  as,  for  instance,  \( A.  were  surety  for  payment 
of  a  bill  accepted  by  Messrs.  Child  or  Messrs.  Coutts^  and 
ji.  became  bankrupt  before  the  bill  became  due.  To 
remedy  this  the  legislature  interfered,  and  by  the  56th 
section  of  6  Geo.  4,  c.  16,  enacted,  *^  That  if  any  bank- 
rupt sliall  before  the  issuing  of  the  commission  have 
contracted  any  debt,  payable  on  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  such  com- 
mission, the  person  with  whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  apply  to  the  commissioners  to 
set  a  value  upon  such  debt,  and  the  commissioners  are 
hereby  required  to  ascertain  the  value  thereof,  and 
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1834.        admit  such  person  to  prove  the  amount  so  ascertained, 

and  to  receive  dividends  thereon ;  or  if  such  value  shall 

Simpson       not  be  so  ascertained  before  the  contingency  shall  have 

I  ^"th  ^^      .*     happened,  then  such  person  may,  after  such  contingency 

of  shall  have  happened,  prove  in  respect  of  such  debt,  and 

receive  dividend  with  the  other  creditors,  not  disturbing 

any  former  dividends;  provided  such  person  bad  not, 

when  such  debt  was   contracted,  notice  of  any  act  of 

bankruptcy  by  such  bankrupt  committed." 

The  question  is,  whether  tliis  interposition  be  as 
general  as  was  the  case  as  to  annuities ;  whether  it  be 
confined  to  debts,  or  extend  to  damages  ? 

There  are  two  modes  of  trying  this :  1st,  By  the  sta- 
tute itself;  2d,  By  the  decided  cases. 

1st,  As  to  the  statute. 

As  the  words  are  not  general  so  as  to  include  all 
liabilities,  and  as  this  56th  clause  does  not  oont^n 
such  extensive  expressions  as  the  annuity  clause,  viz. 
"  by  whatever  assurance  the  same  be  secured^^  it  may 
safely  be  asserted  that  the  provision  was  not  intended 
to  be  general;  if  so,  the  word  "  liability"  would  have 
been  used,  as  is  stated  in  ex  parte  Marshall^  anU^ 
130,  where  Mr.  Commissioner  Fonblanque  says,   **  The 

6  Geo.  4.  no  more  lets  in  every  kind  of  contingent  debt, 
however    uncertain   in   amount   or   chances,    than   the 

7  Geo.  1.  lets  in  policies  of  insurance,  or  19  Geo.  2.  lets 
in  bail.  If  the  discbarge  were  to  have  been  as  ample  as 
contended  at  the  bar  by  the  counsel  for  the  claimant, 
the  legislature  might  have  made  one  short  clause  suffice 
for  every  purpose  by  adopting  the  word  liability,  instead 
of  framing  six  different  clauses,  all  differently  worded 
according  to  the  exigencies  of  their  several  occasions." 

The  question  therefore  is,  to  what  species  of  demands 
the  provision  was  intended  to  be  confined  ?  The  im- 
portant words  are,    1st,   *'  Shall  have   contracted  any 
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debt;"  the  meaning  of  which  seems  clear  to  any  lawyer,         1834. 

being  a  demand  for  which  an  action  of  debt — or  indebi^         

tatus  assumpsit  when  the  event  becomes  absolute  —  may       Simpson 

be  maintained,  but  not  for  damaires,  whether  recoverable  ,  ^^\  others. 

.  ,  In  the  matter 

in  an  action  of  covenant  or  special  assumpsit ;  the  mean-  of 

ing  of  the  word  ^^  debt "  cannot  be  misunderstood :  and, 
2d,  "  Payable  on  a  contingency ;"  that  is,  when  the 
happening,  either  of  the  event  or  the  time,  or  both,  is 
attended  with  uncertainty. 

The  contingency  must  not  have  happened  at  the  time 
of  the  bankruptcy.  That  the  statute  did  not  include  a 
debt  for  which  an  action  might  be  maintained  before  the 
bankruptcy  is  obvious,  because  no  interference  of  the 
legislature  was  necessary  to  render  such  debts  proveable^ 
and  the  express  words  of  section  56  are,  ^^  the  contin* 
gency  shall  not  have  happened  before  the  issuing  such 
commission."  The  meaning  of  this  is,  that  there  should 
be  such  a  contract  before  the  bankruptcy  as  would,  upon 
the  happening  of  the  event,  support  an  action  for  a  sum 
certain. 

The  dividend  under  section  56  is  payable  instanier, 
contrary  to  the  provision  with  respect  to  bottomry  and 
respondentia  bonds,  the  enactment  as  to  which  is  (sect.  53)^ 
that  the  obligee  ^*  shall  be  admitted  to  claim,  and  after  the 
loss  or  contingency  shall  have  happened,  to  prove  his  debt 
or  demand  in  respect  thereof,  and  receive  dividends  with 
the  other  creditors,  as  if  the  loss  or  contingency  had 
happened  before  the  issuing  the  commission  against  such 
obligor  or  insurer;"  but  the  words  of  section  56  are, 
<^  the  person  with  whom  such  debt  has  been  contracted 
may,  if  he  tliink  fit,  apply  to  the  commissioners  to  set  a 
value  upon  such  debt,  and  the  commissioners  are  hereby 
required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to 
receive  dividends  thereon."     It  appears,  therefore,  that 
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1834.  the  law  intended,  not  the  uncertain  claims  dependent  on 
damages,  but  those  only  which  were  strictly  recoTeraUe 

F*x  parte  .  , 

Simpson       as  debts. 

aod  others.        2d,  As  to  the  cases. 
In  the  matter 

of  As  there  have  been  no  less  than  eighteen  cases  on  the 

SuDELL.  point,  we  now  probably  shall  be  able  to  establish  some 
satisfactory  general  rule.  The  decisions  may  be  distin- 
guished into  demands  on  which  an  action  of  debt  might 
be  maintained,  as  bonds,  covenants  for  a  sum  certain, 
and  judgments,  and  into  demands  on  which  the  action  is 
only  for  damages. 

As  to  bonds.  Kx  parte  Grundy^  1829,  McnL  ^  Mae. 
293,  was  the  fii'st ;  there  the  bankrupt  had  given  a  bond 
for  the  performance  of  the  covenants  in  his  marriage 
settlement,  one  of  which  was  to  pay  2,000/1  if  his  wile 
or  any  of  his  children  should  survive  him;  in  1803  a 
commission  issued  against  him,  under  which  he  obtained 
his  certificate,  and  in  1825  he  died,  leaving  issue;  in 
1828  a  renewed  commission  was  taken  out,  under  whidi 
the  2,000/.  was  held  proveable. 

Ex  parte  Tindail^  Mont  375  &  462,  was  a  covenant 
for  payment  of  a  sum  certain  depending  on  a  contin- 
gency. The  Chief  Justice  of  the  Common  Pleas^  in 
delivering  the  judgment  of  the  Court,  said,  "  We  do 
not  found  our  opinion  upon  the  technical  ground,  that 
an  action  of  debt  will  lie  in  point  of  form,  but  upon  the 
substance  and  effect  of  an  absolute  covenant  that  a  man's 
executor  shall  pay  a  sum  of  money  to  certain  persons 
upon  certain  trusts^  which  in  our  opinion  constitutes  a 
debt." 

It  never  has  been  adjudged  that  a  debt  under  a  mar- 
riage settlement,  secured  only  by  a  covenant  for  unli- 
quidated damages,  is  proveable,  and  unless  the  statute 
law  be  altered,  never  will.  The  next  case  is  ex  parte 
LewiSy  Mont,  jf  Mac.  420,  by  which  it  is  decided  that  a 
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guarantee  by  bond  is  proveable ;  in  the  same  manner  as        1834. 
before  the  statute  it  was  decided,  that  if  a  surety  had      „ 

.  -E'  parte 

received  from  the  principal  an  instrument  of  indemnity,       Simpson 

payable  before  the  bankruptcy  of  the  principal,  it  is  jn^^he^matter 
proveable  by  the  surety  under  the  commission  against  ^  of 
the  principal,  (a)  The  next  case  on  a  bond  is  ex  parte 
Marshallj  ante,  page  145,  which  may  appear  to  be  an 
exception,  but  there  is  no  necessity,  on  the  question  now 
before  the  Court,  to  discuss  whether  ex  parte  Marshall 
be  well  decided  or  not ;  for  supposing  it  to  be  law,  as  it 
determines  that  even  a  contingent  liability  secured  by 
bond  is  not  proveable,  it  follows  a  fortiori  that  when 
capable  of  being  enforced  by  an  action  for  damages  only 
it  must  share  the  same  fate.  Such  are  the  cases  on 
bonds. 

The  next  class  of  cases  are  on  covenants,  of  which  the 
first  is  AtJtwood  v.  Partridge^  4  Bing.  209,  in  which  the 
defendant  covenanted  for  the  due  payment  by  a  debtor 
of  the  premium  on  a  policy  of  insurance  assigned  to  the 
creditor;  this  was  decided  not  to  be  a  debt  contracted 
within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  b%^  but  a 
demand  for  unliquidated  damages. 

The  next  case  is  ex  parte  Thompson^  Mont.  Sf  Bit, 
219,  S.  C.  2Dea.SfCh.  126,  which  decided  that  s 
covenant  by  a  surety  for  the  payment  of  an  annuity  if 
the  grantor  do  not,  is  not  proveable,  not  being  a  debt 
contracted,  but  a  demand  recoverable  only  as  damages : 
The  Chief  Judge  said,  **  The  only  question  therefore  is, 
whether  the  petitioner  is  entitled  to  prove  as  a  contin- 
gent debt   under  section  56.     But   to  entitle  him  to 

(a)  Goddard  v.  Vanderheyden^  373;   CrooktJumk   v.  ThompsoUj 

3  Wilt.  270,    BmI  WGTovusant  Str.    1160;     Martm    v.    Court^ 

Y.  ikfar/iitnan/,  2  Ter.  Rep.  640;  2  T.  R.  640;   Hodson  v.   Bell^ 

ex  parte  Cookshot^  3  Bro.  502.  7  T.  R.  97 ;  and  ex  parte  BeaU" 

See  also  ex  parte  Walker,  4  Vet.  foy,  Cooke,  200, 
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1834,        prove  by  virtue  of  this  dause,  it  must  be  made  out  that 

this  is  a  "  debt"  contracted  by  the  bankrupt,  payable 

Simpson       upon  a  contingency;   that  he  owed  something  at  the 

and  othen.     issuing  of  the  commission,  although  it  depended  upon 

of  a  contingency  whether  it  would  become  payable." 

UDELL.  There  have  been  two  cases  on  judgments,  Johnson  ▼. 

CompioHy  4i  Sim.  37,  and  WiUman  v.  WhUe^  6  Bing.  201. 

In  Johnson  v.  Compton,  Compion  covenanted  that  in 
case  S.  (the  grantor  of  an  annuity)  should  not  pay  the 
annuity,  and  the  premium  on  a  policy  of  insurance, 
then  he  would  pay,  and  he  executed  a  warrant  of 
attorney,  on  which  judgment  was  entered  up.  Con^don 
became  bankrupt,  and  a  question  arose  whether  this 
debt  would  have  been  proveable  under  the  commission. 
It  was  said  in  judgment,  '<  Compton  did  not  covenant  to 
pay  tlie  annuity  in  all  events,  but  only  when  the  grantor 
made  default ;  he  therefore  never  undertook  to  pay  the 
whole  sum,  and  consequently  his  estate  cannot  be  liable 
to  that  extent.  This  case  does  not  fall  within  the 
6  Geo.  4.  c.  16.,  and  the  amount  alleged  to  be  due 
could  not  have  been  proved  under  49  G.  3.  c.  121. 
s.  17. ;  for  Compton  cannot,  for  the  reasons  which  I 
have  before  adverted  to,  be  considered  as  an  annui^ 
creditor  of  the  plaintiff." 

From  that  case  it  appears  that  the  distinction  de- 
pended on  the  difference  between  debt  and  covenant. 

In  Wilmer  v.  While,  6  Bing.  291,  there  was  inter- 
locutory judgment  before  the  insolvency,  which  was 
held  not  to  be  sufficient  to  entitle  a  debt  to  be  proved 
under  the  insolvent  act. 

The  next  class  comprises  cases  on  simple  contract. 
In  Bire  v.  MoreaUy  4  Bing.  57,  in  July  a  verdict  was 
found  against  the  defendant ;  in  August  a  commission 
issued  against  him;  in  Michaelmas  Term  he  obtained 
his  certificate ;  judgment  was  afterwards  signed,  and  costs 
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taxed.      It  was  contended  that  these  costs  constitute         1834. 

a  contingent  debt  within  section  56 ;  to  which  it  was         — 

answered,  that  section  56  applied  only  when  a  *'  debt "       Simpson 

had  been  contracted,  and  costs  were  not  a  ^*  debt,"  but  ,  ®"?  othere. 

In  the  matt.er 

a  payment  in  invitum;  and  Best^  C.  J.,  said,  *^  Although  of 

this  is  a  hard  case,  I  think  the  act  does  not  apply.  The  Sudeh. 
costs  for  which  the  plaintiiF  is  liable  are  not  a  debt 
contracted  within  the  meaning  of  the  56th  section." 
Park,  J.,  said,  "  There  is  no  contract  between  the 
parties  in  respect  of  these  costs;"  and  Burrottghj  J., 
said,  '^  These  costs  do  not  arise  out  of  any  contract  on 
a  contingency." 

The  next  case  is  Boorman  v.  Nash,  9  Bam,  jf  Cres. 
152,  in  which  a  demand  on  a  contract  for  goods,  to  be 
delivered  on  a  future  day,  at  a  certain  price,  was  held 
not  barred  by  the  certificate  under  a  commission  issued 
before  the  day  arrived.  It  was  adjudged  not  to  have 
been  proveable,  because  it  was  only  unliquidated 
damages. 

The  next  is  Yallop  v.  Ebers,  1  Bam.  §•  Adol,  700, 
which  was  an  undertaking  to  pay  the  acceptor  of 
a  bill  the  amount  of  the  acceptance,  or  to  indemnify 
him.  It  was  held  not  to  be  a  contingent  debt,  but 
damages,  and  not  proveable. 

Such  are  the  cases  on  the  subject.  In  addition  there 
are  some  dicta  which  ought  to  be  noticed. 

In  ex  parte  Marshall,  ante,  page  151,  the  Chief  Judge 
says,  [as  is  stated,  ante,  page  546,  beginning  *'  as  upon 
referring,"  and  ending,  *'  in  this  case."]  After  a  careful 
examination  of  these  words,  and  the  exercise  of  that 
caution  which  is  necessarv  when  the  structure  of  the 
sentence  may  mislead,  there  appears  to  be  some  diffi- 
culty in  annexing  a  precise  idea  to  them.  Whether  it 
be  more  than  appearance  is  the  question.    It  is  said,  first, 
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1834.        that  contingent  liabilities  that  may  never  become  debts 

are  not  proveable,  as  in  ex  parte  Thompson,  (a)     If  by 

SiM^N       ^^  ^  meant  a  liability  which  never  may  become  a 

and  others,     debt,  —  and  which  never  can  until  judinnent  have  been 
In  the  matter  .... 

of  obtained  on  the  covenant, — the  position  is  indisputable^ 

SuDELL.  n^jj  means  only  that  when  the  demand  is  for  damage  it 
is  not  proveable  within  the  act.  It  is  said,  secondly, 
that  contingent  debts  that  may  never  become  payable 
are  proveable,  as  in  e:r  parte  Myers,  Mont,  §*  BK,  229. 
The  general  position  explained  by  this  dictum  is,  that 
the  demand  must  be  for  a  debt  contracted,  that  is^  a 
demand  which  can  only  be  enforced  by  an  action  of 
debt,  or  indebitatus  assumpsit.  The  next  position  is  that 
in  ex  parte  Myers,  Mont,  ^  BU,  229,  there  is  a  debt; 
but  this  seems  difficult  to  reconcile  with  the  established 
law  on  the  subject,  which  is,  that  the  mode  of  enforcing 
a  contract  of  guarantee  is  by  special  action  on  the  case. 
Anon.y  I  Vent.  293 ;  Kent  v.  Derby,  1  Vent,  31 1 ;  Soger 
V,  Soger,  2  Vent.  36 ;  Butcher  v.  Andrews,  1  &ztt.  28, 
S.  C.  Carth.  446;  Memotv.  Lister,  2  Wiis.  141 ;  Mines 
v.  Smallthorpe,  2  Camp,  215 ;  and  the  declaration  must, 
as  in  all  other  cases,  sufficiently  set  out  the  considera- 
tion, the  undertaking,  and  the  breach.  1  Scnmd,  211, 
note  2;  Williams  v.  Leper,  3  Burr,  1890;  Fell  on 
Guarantees,  158. 

As,  therefore,  the  only  mode  of  enforcing  the  contract 
in  the  case  now  before  the  Court  must  be  by  special 
assumpsit,  it  seems  difficult  to  understand  the  meaning 
of  the  explanation. 

Tlie  Chief  Judge  :  — 

The   distinction   I    there  intended    to  draw  is  that 

-  -    - — 

(a)  Mont.S^  Blu  219. 
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which  is  exemplified  by  the  cases  of  ex  parte  Thompson  {a)         1834. 
and  ex  parte  Tindall,  lb)     In  ex  parte  Thompson  there         

£jc  parte 
was  a   contingent  liability,    which    might   never   have       Simpson 

become  a  debt.     In  ex  parte  TindaU  there  was  a  con-  •  *°?  others. 

'^  In  the  matter 

tingent  debt,  which  might  never  become  payable.     In  of 

the  case  now  before  the  Court  upon  Myersy  Ewart,  and 
Co.  accepting  the  bills  of  Lyne  and  Thomas  Sudell, 
Henry  Sudell^  by  force  of  his  contract,  incurred  a  lia- 
bility to  indemnify  the  acceptors,  and  it  depended  upon 
the  event  of  the  acceptors  being  called  upon  to  pay 
those  bills,  whether  that  liability  would  ever  become  a 
debt.  Upon  the  argument  of  ex  parte  Marshall,  ante, 
page  145,  I  was  led  to  reconsider  my  former  judgment* 
in  this  case,  and  it  then  occurred  to  me  that  I  had  not 
sufficiently  attended  to  this  distinction,  and  had  laid 
down  the  position  too  broadly ;  and  as  upon  reference 
to  my  notes  I  could  not  clearly  ascertain  whether  Myers, 
Etaarty  and  Co.  had  paid  any  of  their  acceptances  before 
the  bankruptcies,  or  whether  they  had  been  provided  for 
at  maturity  by  Lyne  and  Sudelly  I  made  the  observation 
referred  to  in  the  latter  part  of  the  passage  now  aUuded 
to ;  for  if  they  had  not  actually  paid  any  of  their  accept- 
ances before  the  bankruptcy  of  Henry  Sudell,  he  would 
have  contracted  a  liability  but  no  debt ;  whereas  if  they 
had  paid  their  first  acceptances  a  debt  would  have  been 
thereupon  contracted  by  Henry  Stuklly  though  not  pay- 
able at  all  events  till  the  substituted  bills  became  due,  and 
then  payable  by  him  only  upon  the  contingency  of  Lyne 
and  Thomas  Sudell  not  providing  for  the  substituted 
bills.  It  is  now  admitted  that  acceptances  to  the  amount 
of  the  debts  claimed  had  been  paid  by  Myers,  Ewart, 
and  Co.  before  the  bankruptcy  of  Henry  Sudell,  and  that 
the  bills  running  at  the  time  of  his  bankruptcy  were 


(a)  Moni.  4-  Bli.  219.  (b)  Mont.  375  &  462. 
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1834.        renewed  or  substituted  bills,  which  they  were  obliged  to 
pay,  and  had  paid    before  the  tender  of  their  proof. 
Simpson        A  his  fact,  therefore,  relieves  the  case  from  the  difficulty 
In*"ie  matter  Suggested  by  me  in  ex  parU  MarshaU,  ante,  page  145. 
of 

Mr.  Montagu  and  Mr.  Richards :  — 

Such  are  the  decisions  and  dicta  on  the  subject,  from 
which,  and  the  words  of  the  statute,  it  follows,  that  every 
species  of  liability  is  not  intended  to  be  included,  and 
that  the  operation  of  the  statute  is  and  was  intended  to 
be  confined  to  <'  debts  "  within  the  strict  legal  meaning 
of  the  word.  If  every  species  of  guarantee  for  the  pay- 
ment of  the  debt  of  another  were  proveable,  the  commis- 
sioners would  be  bound  to  ascertain  the  value  of  the 
contingency,  that  is,  the  probability  whether  an  acceptor 
— CouttSy  Drummondsy  or  Childa  for  instance — would  pay 
their  acceptances.  And  to  enable  them  to  ascertain  this 
with  any  correctness,  they  would  be  entitled  to  summon 
the  acceptor,  and  to  examine  into  the  state  of  his  cir- 
cumstances, whether  solvent  or  insolvent;  a  power  which 
it  can  never  be  supposed  the  legislature  could  intend  to 
give  on  a  dispute  respecting  the  proof  of  a  debt ;  a 
power  which,  from  the  impossibility  of  executing  it,  by 
the  contingency  not  being  capable  of  valuation,  would 
be  inoperative,  as  when  the  demand  cannot  be  estimated, 
it  cannot  be  proved.  Ex  parte  Eagle^  Mont.  ^  Mac. 
422. 

But  it  is  said,  that  when  the  event  occurs  after  the 
bankruptcy  the  difficulty  is  removed,  and  the  problem 
is  solved.  The  words  of  the  Chief  Judge  are,  {ex  parte 
Marshal^  ante,  156,)  <<  all  claims  falling  within  the 
latter  class,  that  are  either  capable  of  valuation  before 
the  contingency  happens,  or  have  become  payable  by 
the  happening  of  the  contingency  after  the  bankruptcy^ 
and  before  proof  is  tendered,  may  be  admitted." 
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But  it  is  submitted  that  this  is  a  mistake  as  to  the  true        1834, 
meaning  of  the  clause :  the  words  are,  ^*  The  person  ^ 

^ith  whom  such  debt  has  been  contracted  may;  if  he  f^J^^ 
think  fit,  apply  to  the  commissioners  to  set  a  value  upon  -  *".l  *^'^^7t 
such  debt,  and  the  commissioners  are  hereby  required  of 

to  ascertain  the  vdlue  thereof,  and  to  admit  such  person 
to  prove  the  amount  so  ascertained,  and  to  receive  divi*> 
dends  thereon ;  or  if  such  value  shall  not  be  so  ascer- 
tained before  the  contingency  shall  have  happened,  then 
such  person  may,  after  such  contingency  shall  have  hap- 
pened, prove  in  respect  of  such  debt,  and  receive  divi- 
dends with  the  other  creditors,  not  disturbing  any  former 
dividends/' 

The  object  of  this  provision  wasj  not  to  suffer  the 
right  of  the  creditor  to  be  varied  by  any  event  after  the 
bankruptcy,  but  to  permit  him,  if  he  rely  on  his  own 
judgment  as  to  the  value  of  the  contingency  at  the  time  of 
the  bankruptcy,  to  wait  until  the  event  have  happened, 
which  he  foresees  will  happen.  If  the  event  be  inca- 
pable of  valuation  at  the  time  of  the  bankruptcy,  it  is 
not  proveable.  Could  it  be  contended,  that  if  the  event 
were,  as  in  ea;  parte  Eagle,  Mont.  Sf  Mac.  422,  whether 
a  widow  woulds  marry  again,  and  therefore  not  capable 
of  valuation,  that  on  her  marriage  it  would  then  become 
proveable  ?  The  right  must  exist  at  the  time  of  the 
bankruptcy,  although,  in  favour  of  the  creditor,  there 
is  a  right  to  defer  the  proof  until  the  event  have  hap- 
pened, subject  to  the  loss  he  may  sustain  by  a  previous 
division  of  the  assets  having  taken  place. 

The  former  decision  went  on  an  assumption  of  the 
fact,  that  credit  was  given  to  Henry  Sudell,  and  not  to 
Lyne  and  Suddlj  that  is  disputed.  The  rule  of  law  i», 
if  parties  deal  with  an  agent,  knowing  he  had  a  prin- 
cipal^ they  cannot  afterwards  make  the  principal  respon* 
sible ;  but  if  they  were  ignorant  of  that  fact  they  can. 
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1834.  In  this  case  the  parties  indisputably  knew  that  l/gwt 

and  SudeU  were  acting  as  agents;  the  credit  in  the  books 

Simpson        i^  given  to  Lyne  and  Stidell,  and  there  is  not  a  single 

and  other*,     entry  in  any  of  the  books  in  which  Henry  Sudett  is 

la  the  matter  J  J  9 

of  charged.    AJl  the  notes  were  made  out  to  Ia^m  and 

buDELL.       SudeU.     If  credit  had  been  intended  to  have  been  given 
to  Henry  Sudell^  why  was  he  not  party  to  the  bills  ? 

If  Ewart  and  Co.  were  dealing  with  Henry  Sudellj 
why  did  he  give  tlie  guarantee  in  question  ?  When  was 
it  ever  known  that  a  man  gives  a  guarantee  for  paym^it 
of  his  own  debt?  [The  Chief  Judge: — Might  not 
the  paper  have  been  given  to  shew  the  amount  for 
which  he  had  authorized  his  agents  to  draw?]  Tlie 
56th  section  says,  a  <'  debt "  shall  be  proveable,  tbougfa 
its  payment  depend  on  a  contingenqr:  was  there  a 
<<  debt"  in  this  case?  Henry  SudeU  was  a  surety,  and 
his  principal  had  not  made  default  when  the  commission 
issued,  and  consequently  there  was  no  debt  proveaUe, 
ex  parte  Thompson,  Mont.  ^  Blu  219.  The  distinction  is 
excellently  laid  down  in  ex  parte  Myers,  Mont.  Sf  Bti^ 
229,  where  the  Chief  Judge  says,  <<  to  constitute  a  debt 
payable  upon  a  contingency  there  must  be  a  debt  con- 
tracted, and  not  a  mere  liability."  If  Henry  SudeU  had 
been  liable  as  a  principal  no  necessity  existed  for  his  gua- 
rantee ;  his  name  might  at  once  have  been  added  to  the 
bills ;  and  the  guarantee  was  mere  supererogation.  That 
this  instrument  is  a  guarantee  b  dear :  its  words  ar^ 
<<  I  hereby  guarantee  you  that  amount."  If  it  had  been 
<<  I  undertake,"  or  <<  I  will  pay,"  that  might  have  made 
him  a  principal;  but  when  a  mercantile  man  uses  the 
word  '^  guarantee,"  he  uses  a  word  well  understood 
among  merchants,  as  making  the  person  udng  it  a 
surety ;  and  the  consequences  would  be  alarming  if  <<  I 
guarantee"  were  read  *^  I  undertake."  "  Guarantee" 
has  a  technical  signification,  and  implies  suretyship,  and 


SCTDELL. 


CASES  IN  BANKRUPTCY.  561 

the  failure  of  a  principal,  as  was  decided  in  ex  parte        1834. 

Thompson^  Mont.  §•  BIL  228.   It  was  decided  in  Clements        

V.  Langley^  2  Nev.SfMann.  269 y  that  the  certificate  is  no       Simpson 

bar  to  an  action  for  contribution.    In  that  case  Denmaiu  ,  *"^  others. 

In  the  matter 

C.  J.,  said,  "  There  was  here  no  debt  capable  of  valu-  _  of 
ation  in  order  to  its  being  proved,  because  two  contin- 
gencies were  to  be  taken  into  consideration ;  firsts  whe- 
ther the  original  debtor  would  not  himself  pay  the  debt) 
and  second,  whether  the  defendant  would  ever  be  called 
on  to  pay  it."  (a) 

Mr.  Kindersky^  for  the  respondents^  was  stopped  by 
the  Court. 

The  Chief  Judge  :  — 

If  the  very  learned  and  able  argument  of  the  counsel 
ibr  the  petitioner  had  led  me  to  doubt  the  correctness 
of  our  former  decision  in  this  case,  I  should  not  hesitate 
to  acknowledge  it^  and  I  should  have  forborne  the  ex- 
pression of  any  further  opinion,  until  the  close  of  the 
arguments  on  both  sides  should  have  furnished  the  fullest 
opportunity  for  forming  a  definitive  judgment  upon  the 
points  in  discussion.  But  it  being  admitted  that  MyerSf 
Ewarty  and  Cow  hod,  before  the  bankruptcy  oi  Henry 
Sudelly  paid  bills,  which  they  had  accepted  upon  the 
faith  of  his  engagement,  to  a  larger  amount  than  the 
balance  now  claimed,  I  am  of  opinion^  that  even  if  the 
documents  under  which  Henry  Sudell  became  liable  be 
considered  as  a  guarantee  in  the  strict  sense  of  the  word, 
the  debt  in  question  would  be  proveable  under  his  com- 
mission. But  I  think  that  instrument  may  be  properly 
taken  in  the  light  in  which  it  was  viewed  by  His  Honor 

(a)  In  Clements  v.  Langley,  the  case  of  ex  parte  Myeri,  Mont.  ^ 
BH.  229,  was  cited  in  argument  in  support  of  the  contrary  doctrine. 

Vol.  I.  o  o 
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1834.        Sir  John  Cross,  as  an  original  undertaking  by  Hemj 

^^^        Sudell  to  pay,  to  the  amount  specified,  bills  drawn  by  hb 

Simpson       agents  Lyne  and  Thomas  Sudell,  upon  Myers,  Ewart, 

and  others,     ^^j^j  Qo,;  and  if  SO,  no  question  arises  under  the  56th 
Id  the  matter  ^ 

of  section  of  the  Bankrupt  Act,  for  the  moment  Myers, 

Ewart,  and  Co.  paid  any  bills  accepted  by  them  on  the 
faith  of  this  undertaking,  an  absolute  debt,  to  the  amount 
of  such  payment,  was  incurred  by  Henry  Sudell,  which 
would  continue  to  exist  until  satisfied  by  payment  of 
the  substituted  bills.  But  I  am  further  of  opinion,  that 
if  Lyne  and  Thomas  Sudell  be  considered  as  the  prin- 
cipal debtors,  and  the  undertaking  by  Henry  Sudell  be 
construed  as  a  mere  guarantee,  the  balance  left  unpaid 
at  the  date  of  his  commission  would  constitute  a  debt 
proveable  under  the  56th  section  of  the  6  Geo.  4,  c.  16. 
It  is  true  that,  upon  the  original  acceptance  of  the 
bills  by  Myers,  Ewart,  and  Co.,  nothing  more  than  a 
mere  liability  to  indemnify,  and  not  a  debt,  would  haye 
been  contracted,  either  by  Lyne  and  Thomas  Sudell,  or 
by  Henry  Sudell;  but  when  those  acceptances  were,  at 
maturity,  paid  by  Myers,  Ewart^  and  Co.,  the  amount 
would  be  so  much  money  paid  by  them  to  the  use  of 
Lyne  and  Thomas  Sudell,  raising  an  absolute  debt  due 
from  them,  and  at  the  same  time  creating  a  contingent 
debt,  payable  by  Henry  Sudell  upon  the  failure  of  Lyne 
and  Thomas  Sudell  to  provide  for  the  substituted  bills^ 
according  to  the  agreement  between  the  parties ;  conse- 
quently^ at  the  time  of  his  bankruptcy,  Henry  Sudell 
contracted  a  debt  payable  upon  a  contingency  which  bad 
not  then  happened,  the  substituted  bills  having,  at  the 
issuing  of  the  commission,  more  than  fourteen  days  to 
run.  If  the  proof  had  been  tendered  before  those  bills 
became  due,  the  right  to  prove  would  have  depended  on 
the  question,  whether  the  debt  were  then  capable  of 
valuation.     But  when  the  proof  was  tendered  and 
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jected,  the  bills  had  become  due  and  had  been  paid  by        1834. 

MyerSi  Ewart,  and  Co.,  and  therefore  the  continirency        — — * 

on  which  the  payment  of  the  debts  contracted  by  Henry       Siupson 

Sudell  was  to  depend,   had    happened,  and  the  debt  -  *"?  others. 

*  *  *  In  the  matter 

which  had  been  contingent  at  the  date  of  the  commission  of 

had  since  become  absolute,  and  was  therefore,  in  my 
opinion,  proveable  under  the  commission.     It  has,  how^ 
ever^  been  pressed  in  argument,  that  admitting  there 
were  a  debt  contracted,  yet  as  it  was  incapable  of  valu- 
ation at  the  date  of  the  commission,  it  was  not  and  is  not 
now  proveable.  But  I  do  not  understand  diat  the  second 
part  of  the  56th  section  is  necessarily  confined  to  cases 
that  might  have  been  brought  within  the  first  branch  of 
the  clause,  and  I  can  perceive  no  reason  why  the  second 
branch  should  not  apply  to  cases  where  the  contingency 
has  happened  since  the  commission  issued,  although  the 
debts,  from  the  nature  of  the  contingency,  might  have 
been  incapable  of  valuation  until  the  event  had  occurred. 
In  ex  parte  Thompson^  Mont.  8f  Bit.  228,   I  am  re^^ 
ported  to  have  said,  that  to  Constitute  a  debt  payable  on 
a  contingency  within  the  56th  section,  it  must  be  a  debt 
capable  a  priori  of  valuation.  I  rather  think  the  observa- 
tion fell  from  one  of  my  learned  colleagues,  certainly  not 
from  me ;  for  my  opinion  has  always  been,  that  where  the 
contingency,  on  which  the  payment  of  a  debt  depends, 
happens  before  the  declaration  of  a  final  dividend,  and 
before  the  bankrupt  has  obtained  his  certificate,  the  cre- 
ditor may  and  is  bound  under  the  latter  branch  of  the 
56th  section  to  come  in  and  prove  his  debt  under  the 
commission,  although  at  the  date  of  the  commission  the 
debt  was  incapable  of  valuation.     I  am  not  aware  that 
this  view  of  the  question  contravenes  any  decided  case, 
and  it  seems  to  me  in  unison  with  the  general  intent  of 
the  legislature,  as  manifested  throughout  the  statute ;  on 
the  one  hand^  to  give  every  person  to  whom  the  bank- 
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1834.        rapt  was  indebted  a  right  to  a  share  in  his  estate,  and  on 

the  other  hand,  to  relieve  the  bankrupt  who  honestly 

SiMraoN       gives  up  all  his  property  to  his  creditors  from  all  debts 

and  others,     ivhich  can  be  appreciated  before  that  property  is  db- 
In  the  matter  '^^  ,        r         x 

of  tributed.     Upon  this  part  of  the  case,  therefore,  I  am 

of  opinion,  that,  whether  Henry  Sudell  be  considered 
as  the  principal,  or  as  a  surety  only,  there  exists  a 
debt  to  Myers^  Ewarty  and  Co.  proveable  under  his 
commission. 

The  other  question  in  this  case  with  respect  to  the 
proof  for  850/.  is  one  of  fact  merely ;  that  is,  whether 
credit  were  given  to  Henry  Sudell  or  to  Lyne  and  Thomas 
Sudell*  Upon  the  former  discussion  the  Court  thought, 
after  a  review  of  all  the  circumstances  of  the  case,  that 
the  credit  had  been  given  to  Henry  Sudell;  and  there  is 
nothing  in  the  facts  now  added  that  leads  my  mind  to  a 
different  conclusion. 

It  is  true  that  Myersy  Ewart,  and  Co.  had  something 
beyond  mere  personal  security  for  the  monies  advanced, 
namely,  the  deposit  and  pledge  of  goods ;  but  it  does 
not  follow  that  they  did  not  intend  to  look  to  the  owner 
of  the  goods  for  payment,  if  the  proceeds  of  the  sale 
should  eventually  prove  insufficient  But  it  has  heea 
urged,  that  the  circumstance  of  the  accounts  in  the 
books  of  Lyne  and  Thomas  Sudell  being  kept  with 
Myers^  Ewart^  and  Co.,  and  of  the  accounts  of  Myers, 
Ewartj  and  Co.  being  kept  with  Lyne  and  JTiamas 
Sudell^  and  not  with  Henry  Sudell^  furnishes  satisfactory 
proof  that  Lyne  and  Thomas  Sudell  were  the  parties 
responsible  for  any  deficiency.  It  is  undoubtedly  a 
circumstance  worthy  of  attention,  but  not  sufficient, 
I  think,  to  counterbalance  the  other  evidence  in  the 
case.  In  the  first  place,  Lyne  and  Thomas  Sttdell  acted 
throughout  avowedly  as  the  agents  of  Henry  Sudell^ 
The  money  was  advanced  for  the   accommodation  of 
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Henry  Sudell;  Lyne  and  Stidell  nowhere  appear  to  1834. 
have  directly  pledged  their  personal  responsibility.  In 
tlieir  letters  to  Myers,  Ewart,  and  Co.,  they  speak  of  Simpson 
the  money  as  advanced  to  Henry  Sudell,  through  them  ;  in^"he^^mauer 
and  Myers ^  Ewart,  and  Co.  speak  of  the  advances  to  _  of 
them  on  his  account;  and  in  the  several  notes  from 
Henry  Sudell  which  accompanied  each  pledge  of  the 
goods,  he  speaks  of  the  monies  which  Myers,  Ewart, 
and  Co.  should  "  advance "  or  "  pay "  to  Lyne  and 
Thomas  Sudell,  and  not  which  they  should  lend.  If  the 
latter  expression  had  been  adopted,  it  might  have  implied 
that  the  money  was  to  be  advanced  on  the  credit  of  Lyne 
and  Thomas  Sudell,  and  that  the  goods  were  merely 
pledged  as  a  collateral  security ;  but  the  language  used 
by  all  parties  is  perfectly  consistent  with  the  view  taken 
of  this  question  by  the  Court  upon  the  former  hearing ; 
and  the  manner  of  keeping  the  accounts  seems  to  have 
been  adopted  for  the  purpose  of  keeping  their  trans- 
actions quite  distinct  from  the  other  dealings  in  which 
Henry  Sudell  was  at  that  time  engaged.  I  am  therefore 
of  opinion  that  the  former  decision  of  this  Court  was 
correct,  and  that  this  petition  must  be  dismissed  with 
costs. 

Sir  John  Cross :  — 

I   reffret    there   is   no   fixed    period    within    which  The  time  for 

.  v-.j-  1-         r  1         •  T       Jehearing  ought 

parties  are  limited  m  applying  tor  a  re-hearing.     In  to  be  limited. 

this  case  more  than  a  year  has  elapsed  since  judgment 

was  given.     To  allow  a  re-hearing  after  so  long  a  time 

is  contrary  to  the  practice  pursued  in  courts  of  common 

law^  where  a  new  trial  must  be  moved  for  within  the 

first  four  days  of  the  term  next  after  verdict. 

1st,  The  question  whether  the  7,000/.  is  proveable  is 
one  of  fact.  On  the  former  hearing  the  Court  decided 
the  proof  ought  to  be  admitted ;  and  the  question  now 

o  o  3 
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18S4.       i$,  whether  the  parties  asking  a  re-bearing  have  shewn 
_  that  the  Court  came  before  to  a  wrong  conclusion.    I 

Mx  parte        •  ,  , 

Simpson      think  we  did  not ;  consequently  I  adhere  to  my  former 

I„"t  mauer  °Pi«io"  ««  »<>  *«  debt. 

of  2d,  As  to  the  guarantee.     I  have  always  thou^t  it 

a  question  of  extreme  nicety  whether  guarantees  were 

within  the  56th  section ;  and  if  the  paper  in  question 

were  a  mere  guarantee  for  the  debt  of  another,  I  am 

not  prepared  to  say  what  my  decision  would  be.     Oa 

that  question  it  is  unnecessary  to  give  any  opinion  on 

the  present  occasion. 

Lyne  and  SvdeU  were  the  agents  of  Henry  Suddl^ 
and  lived  in  the  same  place  with  Ewart  and  Co«9  dealing 
with  them  a&  agents  only.  Henry  SudeU  being  desirous 
of  obtaining  the  respectable  name  of  EuHxrt  and  Co*  to 
his  bills,  applied  to  Ewart  and  Co.  to  accept  bills  drawn 
by  Lyne  and  Sudell^  and,  as  an  inducement,  gave  what 
is  termed  the  guarantee  in  question.  The  meaning  of 
this  paper,  as  it  seems  to  me,  is,  ^^  if  you  accept  bills  for 
my  agents,  do  not  send  them  to  me  for  indorsement, 
for  I  undertake  that,  ¥dthin  fourteen  days  before  they 
become  due,  either  I  or  my  agents  shall  provide  yoa 
with  funds  for  their  due  payment ;"  or,  in  other  words^ 
*'  if  you  will  pay  my  agent's  bills,  which  for  divers 
reasons  I  do  not  like  to  indorse  myself,  I  will  take  care 
to  provide  funds  for  their  due  payment." 

The  word  "  guarantee  *'  made  use  of  in  the  letter  is 
certainly  not  so  appropriate  as  <<  undertake "  would 
have  been ;  but  the  real  meaning  of  the  word  used, 
when  we  advert  to  the  relation  of  the  parties,  cannot 
be  misunderstood. 

My  opinion  therefore  is,  that  Henry  SudeU  was  a 
principal,  undertaking  to  provide  for  the  payment  of 
these  bills,  not  only  when  they  became  due,  but  fourteen 
days  before,  and  that  consequently  tliere  is  no  founda-* 


Sodelsm 
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tion  for  this  petition  of  re-hearing  as  regards  this  debt;        1834. 
and   therefore   I   think    it    should   be   dismissed   with 

£tJB  partii 
costs.  Simpson 

and  others. 
In  the  matter* 
Sir  George  Base  .•  -—  of 

The  counsel  for  the  petitioners  have  thought  this  a 
proper  case  for  a  re-hearing ;  my  consideration  for  their 
opinion  alone  induces  me  to  think  it  necessary  to  make 
any  observations. 

In  ex  parte  Myers  (a)  1  said,  that  ^^  I  never  knew  it 
doubted  that  a  debt  on  a  guarantee,  when  the  contin-* 
gency  had  happened,  could  be  proved5  and  that  I  recol- 
lected fifty  of  such  cases.  *' 

I  now  repeat,  after  consideration,  that  where  a  gua-^ 
rantee  becomes  absolute  before  the  bankruptcy,  and  wa» 
capable  of  valuation,  the  practice  always  has  been  to 
consider  it  proveable.  This  practice,  having  been 
adopted  during  so  long  a  period  without  adverse  ^ppli* 
cations,  proves  the  general  impression  as  to  the  existence 
of  the  rule. 

To  a  certain  extent  it  may  be  laid  down  as  a  rule, 
that  so  far  as  guarantees  are  concerned,  a  debt  prove- 
able and  a  petitioning  creditor's  debt  are  convertible 
terms. 

That  Lord  Ekbn  did  not  supersede  in  the  case  of 
the  guarantee  (b)  is  a  strong  authority,  as  proving  his 
Lordship  was  of  opinion  that  it  would  support  the 
commission. 

The  meaning  of  the  word  '^  guarantee,"  when  used 
in  any  writing,  is  to  be  ascertained  from  the  nature  o& 
the  instrument,  and  of  the  transaction  in  each  particalar 
—  —  — -  ■  -      ■   ■       -  ■   .  ■  -  -     .     ,  , . 

(a)  MofU,S^  BU,  241.  my  knowledge,  deterred  by  the 

(b)  Ex  parte  Stead,  1  G.S^J.  cxpence  from  frying  the  ques- 
501.  Note:  The  parties  were,  to    tion.    b.  »w 

o  o  4 
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18S4,        case ;  and  its  being  used  is  not  conclusiTe  as  to  whether 
J  the  party  usinc  it  be  or  be  not  a  mere  surety. 

Ex  pane  J~         ,,....  -J. 

SiMPMN  -1  be  undertaking  in  this  case  is  a  direct  contract  ta 

and  others,     j^jj^^     There  IS  a  circumstance,  no  doubt,  as  to  the 

In  the  matter 

of  mode  of  payment;  but  that  no  further  aiiects  the  ctn- 

'"*'^'~       tract  than  as  shewing  how  the  money  is  to  be  paid. 

Let  it  be  assumed  that  the  document  in  question  was 
a  mere  guarantee  to  be  answerable  for  the  del^  of 
another,  if  that  other  did  not  pay ;  and  suppose, 

1st,  That  the  contingency  happened  before  bank- 
ruptcy. 

Sd,  It  happened  after. 

1st,  If  the  contingency  had  occurred  before  the  bank- 
ruptcy there  could  have  been  no  difficulty;  ibr  the 
circumstances  which  had  already  happened  shewed 
Lyne  and  SudeU  to  be  so  completely  insolvent  as  would 
prove  to  any  commissioner  that  they  were  utterly  dis- 
abled from  ever  paying. 

2d,  If  the  contingency  were  after  the  bankruptcy. 
If  any  doubt  arise  whether  it  then  would  be  proveable, 
the  135th  section  of  the  bankrupt  act  gives  the  creditors 
the  benefit  of  that  doubt ;  and  certainly  the  construction 
made  in  this  case  is  favourable  to  the  creditors. 

The  general  and  leading  intent  of  the  bankrupt 
statutes  is,  first,  legally  to  distribute  the  assets;  and, 
second,  to  release  the  bankrupt  from  all  demands  which 
depriving  him  of  his  property  has  disabled  him  fnun 
meeting. 

The  131st  section  of  6  Geo.  4.,  c.  16,  enacts,  "  that 
every  bankrupt  who  shall  have  duly  surrendered,  and  in 
dl  things  conformed  himself  to  the  laws  in  force  con- 
%ming  bankrupts  at  the  time  of  issuing  the  commission 
igainst  him,  shall  be  dischaiged  from  all  debts  due  by 
lim  when  he  became  bankrupt,  and  from  all  cluins  and 
lemands  hereby  made  proveable  under  tlie  commission. 


SUDELL. 
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in  case  he  shall  obtain  a  certificate/'  &c.    This  section        1834. 

not  only  mentions  **  all  debts  due,"   but  "  all  claims        ' 

and  demands  hereby  made  proveable."     What  can  this       Simpson^ 

mean,  but  that  some  liabilities  are  proveable,  though     andothew. 

'^  °     In  the  matter 

not  strictly  **  debts,"  and  though  an  action  of  "  debt "  of 

would  not  lie  at  the  time  of  the  bankruptcy  ? 

There  are  many  engagements  to  pay  money,  as  for 
the  value  of  goods,  which  before  the  bankruptcy  would 
not  have  been  the  subject  of  an  action  of  *^  debt," 
but  for  which  an  action  of  assumpsit  must  have  been 
brought;  yet  if  the  only  reason  of  the  necessity  for 
the  action  of  assumpsit,  instead  of  debt,  was  that  the 
amount  was  not  ascertained,  and  the  commissioners 
could  ascertain  that  amount,  it  would  constitute  a  debt 
proveable. 

I  must  not,  however,  be  understood  to  lay  down 
a  general  rule  that  all  guarantees  are  proveable ;  such  is 
not  the  law. 

I  concur  that  this  petition  of  re-hearing  must  be  dis- 
missed with  costs. 


END  OF  CASES  IN  TRINITY  TERM  1834. 
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L.  C.        Ex  parte   BOLL  AND    and  others,    assignees.  —  In 
1831.  the     matter    of    MARSH,     STRACEY,     and 

GRAHAM. 

FemnUeroyf  a 
partner  in  a 

to^fewJdbl^  -*  HIS  was  a  petition  by  the  assignees  under  the  oom- 
stock,  belonging  miggion  aimlnst  Marsh  and  Co. 

to  a  customer,  ^ 

by  a  forged  The  petition  stated,  that  jhm  Keating  was  admitted 

neyrthepnJ"  to  prove  for  6,013/.,  for  so  much  money  had  and  re- 
oeeck  were  paid  ceived  bv  the  bankrupts  for  the  use  of  Ann  Keating, 

to  tbe  account  , 

of  the  partner-  That  such  proof  ougbt  not  to  ha^re  been  admitted^ 
wards^i^propri-  because  the  deposition  of  debt  was  defective,  and  the 
atedby/buio-    debt  not  proveable, 

leroy,  who  was  * 

subsequently  That  the  deposition  of  debt  was  as  follows :  —  '<  Ami 

^r  forgeries,  Keating  maketh  oath  and  saith,  that  in  or  about  the  year 
and  a  oommis-     18 1 9  she  was  possesscd  of  9,000/*  three  per  cent,  reduced 

sion  issued  r  ^  r 

against  the  bank  annuities,  standing  in  her  name  in  the  books  of  tbe 
who'^were  igno-  Bank  of  England,  and  that  tbe  bankrupts  were  ber 
^a^actio^^  but  blinkers,  and,  as  such,  held  a  power  of  attorney  firom 
with  oonunon  her  to  receive  the  dividends  on  the  said  stock,  and 
have  known  of  which  Were  received  by  them,  and  carried  to  her  credit 
Whedier^e  ^very  half  year ;.  and  deponent  is  informed  and  believes, 
customer  can  from  the  result  of  searches  and  enquiries  made  by 
value  of  the  her  Solicitor  for  that  purpose,  that,  on  or  about  the 
^^LiS^'?*^^  29th  day  of  December  1819,  a  contract  was  made  by 
—7-  one  J.  B.  Simpson^  as  the  broker  for  the  bankrupts,  for 

An  action  or- 

deredtotry  the  salc  of  the  9,000/.  three  per  cent  reduced  bank 
S^rs  we%  annuities  for  6,013/. ;  and  that  Henry  Fauntleroy,  one 
indebted  to  the    q{  jhe  bankrupts,  attended  at  the  bank,  purportinir  to 

customer.  ,       .      i   ,       j  ,  f 

be  authorized  by  deponent  under  a  power  of  attorney, 

^r^r^wf,  ^  pretended  to  have  been  executed  by  deponent  for  that 
582,  and  Marafi  purpose ;  and,  in  pursuance  of  such  contract,  executed 

V,  KeaHng,  post,   "     .     ^  .x-l  rri.  -j    ^  ^^^.     . 

592.  &n  instrument  for  the  transfer  of  the  said  9,000/.  three 
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per  cent,  reduced  annuities,  by  or  in  the  name  of  this        1834. 
deponent,  whereby  deponent  ceased  to  have  credit  for 
the  said  sum  of  9,000/L  in  the  books  of  the  Bank  of     Bollamd 
England ;  and  that  she  is  also  informed  and  believes,  in^^^c  matter 
from  the  result  of  such  searches  and  enquiries  ^  afore-  of 

said,  that  the  said  sum  of  6,013/.  (being  the  money  aoaothm. 
produced  by  the  sale  of  the  said  stock,  after  deduct- 
ing the  brokerage  thereon)  was  paid  to  the  account 
of  the  bankrupts,  at  Messrs.  Martins^  Sione^  and  Co^ 
bankei:s;  and  that,  from  the  date  of  such  transfer,  up 
to  the  month  of  April  1824  inclusive,  the  house  of 
Mar9hy  Siracey^  and  Co.  contmued  to  credit  deponent 
every  half  year  for  a  sum  of  money  equivalent  to  the 
half-yearly  dividends,  which  would  have  accrued  due  on 
the  said  sum  of  9,0002.  three  per  cent,  reduced  an- 
nuities, if  the  same  had  not  been  sold  and  transferred  as 
aforesaid ;  and  that,  under  the  circumstances  aforesaid, 
the  said  bankrupts  were,  at  and  before  the  date  and 
suing  forth  of  the  said  commission  of  bankrupt  against 
them,  and  still  are,  justly  and  truly  indebted  to  this  de- 
ponent in  the  sum  of  6,013iL,  being  for  so  much  money 
had  and  received  by  them  as  aforesaid  on  the  sale  of 
her  stock." 

That  such  deposition  materiaUy  varied  from  all  the 
usual  affidavits  upon  which  debts  are  proved  under 
commissions  of  bankruptcy,  and  did  not  disclose  the 
whole  fiucts  of  the  case. 

That  Jam  Keatimg  by  the  deposition  swears,  that, 
under  the  circumstances  therein  set  ferth,  the  said 
bankrupts  were^  at  and  before  the  date  and  suing 
£>rth  of  the  said  commission,  and  are  still,  justly  and 
truly  indebted  to  her  in  the  sum  of  6,013/. ;  but  some 
material  circumstances  of  the  case  are  altogether 
omitted. 
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1834.  That  it  is  not  stated  in  the  said  deposition  that  the 

•"""         supposed  transfers  of  stock  were  made  under  a  forged 

DoL^No       power  of  attorney;  that  it  is  not  stated  that  the  ex« 

and  others,     aminant  held  the  Bank  of   Endand   liable  to  her  for 
In  the  matter  ,  ,     ° 

of  the  said  stock  and  the  dividends   thereon,  and  like- 

an^othCTs  ^'^  **^  ^^®  ^*^"*^  ^^  England  had  engaged  to  re- 
place the  stock  of  the  said  claimant,  upon  her  prov- 
ing her  said  alleged  debt  against  the  said  bank- 
rupts' estate,  and  assigning  such  proof  to  the  Bank 
of  England;  that  it  is  not  stated  that  the  Bank  of 
England  had  moreover  actually  paid  to  the  claimant 
all  the  dividends  upon  her  said  stock  which  had  ac- 
crued due  since  the  bankruptcy  of  Marshy  Stracey, 
and  Co. 

That  it  is  stated  in  the  deposition,  that  Ann  Keaivng 
was  informed  and  believed  that  the  contract  therein 
mentioned  was  entered  into  by  Simpson,  as  the  broker 
of  the  bankrupts,  whereas  the  fact  is,  that  Simpson  acted 
in  the  said  sale  by  the  order  and  as  the  broker  of 
Fcmntleroy. 

That  such  debt  is  not  proveable,  for  the  following 
amongst  other  reasons. 

Because  the  supposed  transfer  of  stock  was  under 
a  forged  power  of  attorney,  and  in  no  way  operated 
upon  the  interest  of  the  owner  of  the  stock,  nor  occa- 
sioned any  such  damage  or  injury  as  could  give  the 
owner  of  the  stock  any  right  to  prove  against  the 
bankrupts'  estate.  Because  Ann  Keating,  if  she  had 
any  election,  had  already  in  fact  elected  to  disaflSrm 
the  transaction^  and  claim  her  stock  from  the  Bank  of 
England,  and  that,  in  pursuance  of  the  election,  she 
had  not  only  arranged  with  the  Bank  to  replace  her 
stock,  but  had  moreover  actually  received  from  the  Bank 
of  England  all  the  dividends   upon   the  stock  which 
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had  accrued  since  the  bankruptcy  of  Marshy  Stracey^        1834. 
and  Co.  "^"* 

That  the  supposed   transfer  of  the  said  stock  and       Bolland 

receipt  of  the  money  arose  out  of  a  felony  ;  the  claimant     and  others. 
,     ,  *^  ,  ,  ,     ,  In  the  matter 

bad  not  prosecuted  or  taken  any  steps  towards  the  con-  of 

viction  of  the  felon.  Mabsh 

and  others. 

That  the  money  in  question,  though  paid  to  Messrs. 
Martin,  StonSy  and  Co.,  to  the  account  of  Marsh, 
Stracey,  and  Co.,  was  the  money  of  Faunderoy,  ob- 
tained and  paid  in  by  him  and  in  his  name,  and 
was  never  actually  received  by  the  firm  of  Marsh, 
Siracey,  and  Co.,  or,  if  received  at  all,  was  received 
from  Fauntleroy. 

That  it  never  was  in  any  manner  entered  in  the 
books  of  Marsh,  Stracey,  and  Co.,  as  it  would  have  been 
if  Fauntleroy  had  intended  it  to  be  received  and  used  by 
the  said  Marsh,  Stracey,  and  Co. ;  that  Fauntleroy  used 
the  said  account  of  Marsh,  Stracey,  and  Co.,  with 
Messrs.  Martin,  for  his  own  individual  purposes,  as  well 
as  for  the  purposes  of  the  partnership  of  Marsh,  Stracey, 
and  Co.;  and  that,  as  respects  money  brought  in  by 
Faunderoy,  Marsh,  Siracey,  and  Co.,  ought  not  to  be 
charged  by  payments  to  the  account  at  Messrs.  Martinis, 
unless  the  same  were  entered  by  Faunderoy,  shewing 
that  he  never  intended  such  money  to  be  for  the  use  of 
Messrs.  Marsh  and  Co.,  and  also  that  in  point  of  fact 
they  had  not  had  the  use  thereof. 

The  petition  then  prayed  that  such  proof  might  be 
expunged. 

There  were  four  other  petitions  to  expunge  other 
proofs,  and  a  general  petition,  which  prayed  that  the 
petitioners  might  file  a  bill  in  the  Court  of  Chancery  to 
expunge  the  said  proof  of  the  said  Ann  Keating,  and 
that  in  the  meantime  the  other  petitions  might  stand 
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1834.        over  until  a  final  decision  should  have  been  given  in  the 
suit  so  to  be  instituted,  (a) 


Ex  parte 
Boll  AND 


and  otbere.         (^j  TJjg  following  is  a  copy  of  207,700/.,   under    circumstanctt 

In  the  matter    .              ,       ..  .                       *    •    -i     *    *.u 

/>            the  general  petition :  —  in  many  respects  similar  to  those 

Marsh          ,    ,,          *.       r  «r  njr     i.  o  ""^®''  yi\i\c\i  WUUam  Stome  and 

•«^  ^»k^»       «n  the  matter  of  JT.  jlf  nrxA,  &c.  ,^         ^  ,                            .     , 

and  others.                                                 »  iT^Tiry  Gahagan  were  permitted 

That  your  petitioners,  on  the  to  prove,  and  in  particular  the 

31  St  July  1828,  presented  their  whole  of  such  debts  were  claimed 

petition  to  your  Lordship,  praying  and  proved  in  respect  of  monies 

that  your  Lordship  would    be  alleged  to  have  been  received  by 

pleased  to  hear  a  petition  which  the  bankrupts  as  the  price  of 

bad  been  presented  in  this  matter  stock  in  the  public  funds  beloqg- 

by   William   Stone    and    Henry  ing  to  the  respective  claimants, 

Gahagan,  and  to  reverse  an  or-  and  allied  to  have  been  sold 

der  made,  bearing  date  the  26th  out  and  transferred  by  virtne  of 

day  of  July  1827,  whereby  your  powers  of  attorney  not  executed 

Lordship  did   order  that    WU»  by  the  claimants^    or  by  their 

Uam  Stone  and  Henry  Gahagan  authority,  but  forged  by  Havy 

should  be  at  liberty  to  go  in  and  Fauntleroy  : 

prove  a  debt  of  16,000/.  against  That  besides  the  said  last-meo- 

the  estate  of  the  said  bankrupts,  tioned  debts  there  are  also  other 

or  that  your  Lordship  would  be  debts,  the  right  to  prove  which 

pleased  to  permit  your  petitioners  will  be  governed  by  the  same 

to  file  a  bill  in  the  High  Court  principles  of  law,  amounting  to 

of  Chancery  to  reverse  the  said  58,800/.,  and  making  with  thc^e 

order,  and  that  the  said  proof  above  mentioned  266,500/.  and 

might  be  expunged :  upwards  in  the  whole: 

That  by  an  order  made  on  That  the  funds  of  the  partner- 
hearing  the  petition,  on  the  18th  ship  in  which  the  said  bankmpls 
of  December  1828,  your  Lord-  were  engaged  were  not  benefited 
ship  was. pleased  to  order  that  by  the  said  monies  thus  arising 
the  petition  should  be,  and  the  from  the  proceeds  of  stock  al- 
same  was  thereby  dismissed :  l^ed  to  have  been  transferred  un- 

That  in  consequence  of  the  der  powers  of  attorney  forged  by 

said    decision    eighteen    other  l£fiiryl'*aiffi</ero^,  but  heinveiy 

debts,  claimed  by  various  other  many  instances  took  such  monies 

persons,  have  been  admitted  to  directly  to  himself  for  his  own 

proof  against  the  joint  estate  of  individual  use;  and  although  in 

the   bankrupts,    amounting    to  other  instances  he  caused  part  of 


and  others. 
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Sir  Edward  Sugden^  Mr.  Serjeant  Spankie^  and  Mr         1834. 
Montagu  for  the  petition :  — 

•  *•  •  1      1    /•  1  ^*^  parte 

The  questions  are  of  great  importance,  both  from  the       Bollaxvd' 

and  others. 

In  the  matter 
the  monies  so  arising  to  be  mixed        That  amongst  other  questions  of 

with  the  funds  of  the  bankrupts,  which  will  arise  at  the  hearing  of  Mabsh 
he  either  did  so  for  the  purpose  the  said  petitions,  there  are  cer- 
of  supplying  and  concealing  from  tain  questions  of  law  applicable 
his  partners  the  deficiency  in  to  the  whole  of  the  said  proofs, 
the  partnership  funds  which  his  which  questions,  as  your  peti« 
previous  fraudulent  abstractions  tioners  are  advised,  are  of  great 
therefrom  had  occasioned ;  or  by  novelty  and  high  importance;  viz. 
various  contrivances  he  repos-  That  all  the  debts  have  been 
sessed  himself  of  such  monies,  admitted  to  proof,  upon  an  as- 
and  concealed  from  his  partners  sumption  that  the  claimants  had 
the  fact  of  the  same  having  been  lost  the  stock  in  respect  of  which 
at  all  mixed  with  their  funds ;  they  claimed  to  be  admitted  cre- 
and  moreover  he,  besides  taking  ditors  for  the  proceeds,  whereas 
for  his  own  individuid  purposes  your  petitioners  have  been  ad- 
ali  the  monies  arising  from  the  vised  and  insist  that  the  supposed 
proceecb  of  the  stock,  did  more-  transfers  of  stock,  having  been 
over  fraudulently  abstract  from  under  forged  powers  of  attorney, 
the  funds  of  the  said  partnership  in  no  way  operated  upon  the  in- 
other  monies  to  the  amount  of  terest  of  the  owners  of  such 
90,000/.  and  upwards,  and  ap-  stock ;  but  that  such  owners  are 
plied  the  same  to  his  own  use :  in  law  still  possessed  of  such 
That  in  five  of  the  said  cases,  stock,  and  cannot,  therefore,  have 
▼ix.  of  Mrs.  Ann  Keating^  of  any  right  to  prove  against  the 
the  Honourable  and  Reverend  bankrupts'  estate : 
George  Rtuhant  Bowles,  Paul  That  the  debts  have  been  ad- 
Skeufcraft,  the  executors  of  Gil-  mitted  to  proof,  upon  an  assump- 
bert  Gardiner,  and  James  Deacon  tion  also  that  the  claimants  might 
Hume,  and  John  Goodchild,  your  elect  to  proceed,  either  against 
petitioners  have  presented  peti-  the  bankrupts  or  against  the 
tions,  praying  that  the  proofs  Bank  of  England ;  whereas  your 
may  be  ordered  to  be  expunged ;  petitioners  are  advised  and  insist 
and  in  case  such  petitions  shall  that  the  claimants  had  no  suoh 
be  successfiil,  your  petitioners  right  of  election,  but  if  they  had 
are  advised  that  the  whole  of  then  that  they  had  in  point  of 
the  said  other  proofs  ought  like-  fact  already  elected  to  proceed 
wise  to  be  expunged :  against  the  Bank  of  England,  and 
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1834.        amount  depending — about  300,000/. — and  the  intricate 
law  they  involve.     In  examining  these  questions,  this 

Mx  parte 

BOLLAND 

In  the  matter   ^^^^^^  could  not  afterwards  the  Court   of  Common  Pleas* 

of  proceed  against  the  bankrupts'  upon  a  special  verdict  in  a  certain 

Marsh         estate :  action  there  depencfing^  wherein 

and  others.         f^hnX  all  the  debts  have  been  Sir  Edward  Stracey   barU,  and 

admitted  to  proof  upon  an  as-  another,  are  plaintiffi,  and  the 

sumption,  likewise, that  the  felony  Governor  and  Company  of  the 

committed  by  Henry  Fautitleroy,  Bank  of  England  are  defendants ; 

in   the  forgery  of  the  several  and  by  the  judgment  lately  pro* 

powers  of  attorney,  was  not  a  nounced  by  the  said  Court,  it  h 

bar  to  an  action  at  law  against  understood  that  the  said  Court 

the  felon  after  conviction,  for  the  adhered  to  the  principles  of  a  for- 

proceeds  of  the  stock,  as  money  mer  judgment  theretofore  given 

had  and  received  by  such  felon  by  them  in  another  cause,  estah- 

for  the  use  of  the   claimants;  lishing   that   the    interest  of  a 

whereas  your  petitioners  are  ad-  stockholder  is  in  no  way  operated 

vised  and  insist,  that  in  such  a  upon  by  forgery ;  but  the  said 

case  no  action  at  law  could  be  Court  gave  judgment  hi  the  said 

maintained  by  parties  who  had  action  of  Sfroc^;;^  against  the  Bank 

not  prosecuted  or  taken  any  steps  of  England  upon  another  ooUa- 

towards  the  conviction  of  the  teral  point : 
felon ;  and  moreover  that  in  such        That  the  plaindffi  in  the  said 

a  case  no  action  at  law  could  be  action  have  brought  their  writ  of 

maintained  upon  a  contract,  and  error  for  the  purpose  of  having 

therefore  that  the  said  debts  were  the  determination  of  the  Court 

not  proveable  in  bankruptcy :  of  King's  Bench,  and  ultimately. 

That  your  petitioners  are  ad-  if  necessary,  of   the   House  of 

vised,  that  the  foregoing  ques-  Lords,  whether  the  sud  judgment 

tions,  b&th  in  respect  to  their  of  the  Court  of  Common  Pleas, 

novelty  and  importance,  and  also  should  not  be  reversed,  and  whe- 

in  respect  of  the  large  amount  of  ther  judgment  should    not    be 

proofs  under  the  commission  to  given  for  the  plaintifis  in  the  said 

be  affected  by  them,  are  deserving  action,  by  reason  that  the  stock 

of  the  most  solemn  adjudication  of  the  said  plaintiffs  was  in  no 

before  the  highest  tribunals  in  way  operated  upon  by  a  forged 

the  country :  power  of  attorney ;  and  thmt  the 

That  the  first  of  the  above-  said  plaintiffi  were  in  law  still 

mentioned  questions  was  lately  possessed  of  the  said  stock  at  the 

presented  to  the  consideration  of  time  of  bringing  their  action* 
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Court)  which  requires  that  its  conscience  should  be  satis-        1834. 
fied,  will  not  suiFer  itself  to  be  prejudiced  by  any  pre-        — 
vious  decision^  if,  amidst  the  multiplicity  of  cases  decided      Bolland 

in  the  courts  of  common  law,  it  appear  to  this  Court  ,  ""i^  others. 

^  '^'^  In  the  matter 

that  the  judgment  in  this  case  may  be  erroneous.  of 

In  UtUrwa  v.  Venum,  3  T.  R.  689,  Lord  Tkurlaw  .^other^ 
sent  an  issue  respecting  a  proof  of  a  debt  to  be  tried  in 
the  Court  of  King's  Bench,  which  held  that  tlie  debt 
was  provable.  His  Lordship  was  dissatisfied  with  the 
judgment,  and  returned  the  case  for  re-consideration, 
when  a  directly  opposite  opinion  was  returned;  it  is 
reported  in  4  T.  R.  570 ;  Lord  Kenymi  says,  <<  The 
circumstance  which  had  too  great  effect  upon  our  minds 
on  the  former  occasion  was  the  extreme  hardship  of  the 
case,  for  it  appeared  that  the  plaintiff,  who  had  advanced 
this  money  to  the  bankrupt,  and  which  constituted  a 
considerable  part  of  the  money  to  be  distributed  among 
her  creditors,  should  be  himself  excluded  from  receiving 
any  portion  of  this  fund  in  satisfitction  of  his  own  debu" 

A  mistake  of  a  similar  nature  was  made  in  the  case  of 
Jems  V.  TaykuTy  3  Bam.  8f  Aid.  557,  and  in  a  late  case 
in  this  court,  ex  parte  The  LancaUer  Canal  Companny^ 
Mont  tf  Bli.  94.  Lord  LyndhurU  overmled  the  case  of 
ex  parte  The  VauxhaU  Bridge  Company,  1  GLtfJ.  lOL 
The  Court,  therefore,  wUl  not  suffer  itself  to  beimproperly 
influenced  by  the  former  decision  in  this  very  case,  either 
in  the  Court  of  King's  Bench  or  by  Lord  LytuUmrst. 

The  question  is,  whether  the  debt  be  provable  against 
the  joint  estate,  either  as  an  equitable  or  a  legal  debt. 

As  to  its  being  an  equitable  debt,  the  facts  are,  that 
Faunilercpy  a  felon,  cheated  the  Bank  of  England,  and 
cheated  and  ruined  his  partners,  and  there  is  not,  from 
this  fact,  any  equity  that  the  joint  creditors  should  pay 
the  separate  debts  of  Fauntleray.  If  he  were  alive  he 
could  not  sue  his  partners,  and  the  creditors  under 
Vol.  L  p  p 
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1834.        a  bankruptcy  can  only  claim  through  the  equities  of 

their  debtor^  ex  parte  Riiffinj  6  Ves.  127.     The  equity 

BoLLAND      here  is  not  that  the  joint  creditors  should  pay  the  sqM- 

In*  Oie^mauer  ^^^  ^^^^  ^^  FoufUOeroyy  but  that  the  separate  estate 
of  should  pay  its  own  debts, 

and  others.  That  there  is  no  equity  in  this  case  will  appear  from 
the  fact,  that  FcamUercy^  had  he  been  alive,  could  not 
have  supported  a  bill  in  equity  to  avail  himself  of  the 
advantage  resulting  from  his  own  fraud,  nor  oonld  he 
have  maintained  an  action  of  indehUaius  astumprit^  in 
which  he  could  only  recover  what,  in  conscience,  was 
due  to  him. 

It  was  imagined,  during  the  argument  of  ex  parte 
Bottand,  Mont.  ^  Mac.  315,  that  Lord  Eldon  had  sup- 
posed it  might  constitute  an  equitable  debt;  Mr.  So^ 
jeant  Basanqtiet  having  said,  **  At  the  time  when  these 
subjects  were  discussed  before  my  Lord  EUonf  it  was 
contemplated  that  some  question  of  law  would  arise  that 
might  defeat  the  consideration,  whether  this,  although 
not  a  legal  debt,  was  not  an  equitable  debt,  and  of 
course  provable  in  bankruptcy.''  But  this  was  a  roost 
erroneous  supposition.  No  person  knew  better  than  Lord 
Eldon  the  nature  of  equitable  debts,  and  it  was  not  widi 
this  object  that  his  Lordship  sent  the  case  for  the  opinion 
of  a  court  of  law. 

So  far  fit>m  this  being  an  equitable  debt,  it  is  most 
inequitable  that  the  joint  creditors  should  be  obliged  to 
pay  the  separate  debts  of  Fauntierw/y  and  if  provable,  it 
must  be^  because,  struAissmi  jurie^  it  is  a  legal  debt. 

[As  to  its  being  a  legal  debt,  the  arguments  were  so 
similar  to  the  reported  case  of  ex  parte  Bolbmd,  Mmt, 
tf  MaCn  315,  that  it  is  deemed  sufficient  to  state  the 
outline,  referring  to  that  report  for  particulara] 

The  general  requisites  for  the  proof  of  a  l^al  debt 
are  a  right  of  action  on  a  contract  before  the  bank- 
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ruptcy ;  all  of  which,  it  was  contended,  were  in  this  case        1834. 

wanting:,  (a)  „ 

.....  .  -^'  P^rte 

No  action  is  maintainable  in  this  case.    First,  because       Bolland 

the  party  is  not  injured,  as  the  right  to  the  stock  is  not  in^the^'j^^ter 
altered,  (b)    Davis  v.  The  Banky  2  Bing.  402 ;  Hume  v.  of 

BoHand,  1  Ry.  §•  Mo.  371 ;  AsKby  v.  BlachwaU,  2  Eden,  .nJothew. 
299.  And  this  question  was  not  decided  either  before 
the  Court  of  King's  Bench  or  before  Lord  Lyndhursty 
but  was  cautiously  avoided,  (c)  And,  secondly,  because 
the  party  has  not  prosecuted  or  assisted  in  prosecuting 
the  felon,  (d) 

But  supposing  an  action  to  be  maintainable,  it  would 
not  be  an  action  on  a  contract,  Barron  v.  Sparrow^ 
7  Bam.  tf  Cres.  313.  (e) 

With  respect  to  that  part  of  the  prayer  of  the  petition 
which  asks  that  the  opinion  of  the  House  of  Lords  may 
be  taken,  the  case,  from  the  magnitude  of  the  sum  in 
dispute,  and  from  the  novelty  and  intricacy  of  the  ques- 
tion,  requires  the  most  solemn  decision,  and  it  has  been 
the  habit  of  the  Court  on  similar  occasions  so  to  refer. 
Bromley  v.  Goodercy  1  AOu  75 ;  Clarke  v.  Caprcnj  2  Ves. 
jun.  668;  ex  parte  Ruffhiy  6  Ves.  129;  ex  parte  Fell^ 
10  Fee.  348 ;  ex  parte  Bmhforthy  10  Ves.  423. 

The  Solicitor  General,  Sir  Charles  Wetherelly  Mr. 
PhUUmorey  and  Mr.  Wigram  for  the  respondents:  — 

[The  answers  to  the  general  arguments,  as  to  the 
debt  being  provable,  were  of  the  same  nature  as  on  the 
petition.    Ex  parte  Bolland,  Mont.  8f  Mac.  399.] 

As  to  the  application  for  leave  to  file  fx  bill,  this  was 
refused  by  Lord  Lyndhurst  in  ex  parte  Bolland,  Mont, 
if  Mac.  359,  and  the  present  question  is  in  substance 

(a)  See  Mont.  S^  Mac.  326.  {d)  See  Mont.  S^  Mac.  359  to 

(fi)  Mont.  S^  Mac.  334.  356. 

(c)  Sec  Mont.  S^  Mac.  381.  •  {e)  Mont.  6^  Mac.  376. 

p  p  2 
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1834.       the  same  as  was  there  agitated.     Assaming  that  the 
case  is  of  sufficient  importance  to  require  further  con- 

Ex  parte  .  . 

Holland      sideration,  the  most  expeditious  method  of  proceeding 

KDd  others.     ^||  j^  ^^^  ^^  Lord  Chancellor  to  request  the  assistance 
In  the  matter  '  ^ 

of  of  two  of  the  judges,  or  to  have  a  special  verdict  takoi 

and  o^m.  "P  ^^  ^^  House  of  Lords.  A  bill  lies  only  in  an  equi- 
table case,  and  in  this  case  could  be  demurred  tot,  unless 
the  Chancellor  restrained  the  demurrer,  which  would 
be  quite  a  novel  mode  of  proceeding,  and  one  whidi 
the  Lords  would  not  recognize. 

The  Lord  Chancellor  did  not  deliver  any  judgment 
in  Court.  The  following  minutes  of  the  order  were 
delivered  to  the  parties  by  his  Lordship's  secretary: 
April 21,  ''I  do  order  that  the  said  petitioners  be  at  liberty  to 
1831.  gie  a  bill  in  the  High  Court  of  Chancery,  to  expunge 
the  said  proof  made  by  the  said  Afin  Keating  ;  and  that, 
until  a  final  decision  be  obtained  in  the  suit  so  to  be 
instituted,  the  said  respondents  be  at  liberty  from  time 
to  time  to  present  any  petition  to  this  Court  as  to  the 
disposition  of  the  dividends  to  be  declared  in  the  mean- 
time in  respect  of  the  said  proof,  as  they  shall  be 
advised,  when  such  order  shall  from  time  to  time  be 
made  thereon  as  shall  be  just;  and  I  do  further  order, 
that  the  said  petitions  herein  set  forth,  and  also  the  said 
four  other  petitions  in  this  matter  therein  referred  to,  do 
stand  over  generally."  No  such  order  was,  however, 
made,  for 

May  11,  On  this  day  it  was  moved  by  the  Solicitor  Genersl 
183  L  and  Mr.  Wigram^  for  the  respondents,  that  an  action 
should  be  brought  by  Ann  Keating  against  Mcarsk^ 
Straceyj  and  Graham^  in  the  King's  Bench,  for  the 
trial  of  the  question.  Whether  the  bankrupts  were,  at 
and  before  the  date  and  suing  forth  of  the  commissioosy 
justly  and  truly  indebted  to  Ann  Keating  in  any  and 


I 
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what  sum  of  money  ?  and  that  a  special  verdict  should        1634. 

be  taken  in  the  action  by  consent,  on  a  statement  of        ' 

facts  to  be  attested  by  the  Lord  Chancellor;  that  the       Holland 

defendants  should  consent  to  judgment  beinir  entered  ^n^o^^^ers. 

^  r  la  the  matter 

up  for  the  plaintiffi  in  the  inferior  courts^  and  that  the  of 

same  should  be  carried  by  writ  of  error  to  the  House     anj  others 
of  Lords;  it  being  distinctly  agreed  that  the  judgment 
of  the  courts  below  to  be  so  taken  by  consent  should 
not  prejudice  the  right  or  case  of  the  defendants. 

The  following  order  was  made  on  this  motion :  — 
<<  That,  for  the  purpose  of  trying  whether  the  bank-  May  12, 
rupts  were,  at  and  before  the  date  of  the  joint  and  sepa-  1831. 
rate  commissions,  indebted  to  Ann  Keating^  an  action  be 
brought  by  or  in  her  name  against  Marsh,  Stracey^  and 
Grahamy  in  the  King's  Bench,  for  money  had  and  re- 
ceived by  them  to  her  use ;  and  that  a  special  verdict  be 
taken  in  such  action  on  a  statement  of  facts^  to  be  settled 
and  cerdfied  by  the  Lord  Chancellor,  in  case  the  parties 
differ  about  the  same ;  and  that  the  defendants  in  such 
action  consent  to  judgment  being  entered  up  in  the  said 
court,  and  in  the  court  of  error  for  the  plaintiff^  for  the 
purpose  of  being  carried  by  writ  of  error  before  the 
House  of  Lords,  without  prejudice  to  the  rights  and  case 
of  the  defendants;  and  that  the  action  be  carried  by  writ 
of  error  before  the  House  of  Lords  accordingly ;  and 
that  the  petitions,  &c.  do  stand  over  generally,  with 
liberty  to  either  party  to  apply;  and  that  the  sum  of 
95,559/.,  the  amount  of  dividends  declared  on  the  proof 
oi  Ann  Keating^  and  of  several  other  proofi  in  respect  of 
the  proceeds  of  stock  sold  under  powers  of  attorney 
alleged  to  have  been  forged,  be  invested  by  the  assignees 
under  the  joint  commission  in  exchequer  bills,  and  the 
interest  thereon  accumulate,  to  abide  the  further  order 
of  this  Court  as  to  the  distribution  of  the  prindpal." 

p  p  3 
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KEATING  V.  MARSH  and  Co. 

Fauniier<^,  a  /\ jj  Bction  of  assuiDpsit  was  accordingly  brought  by 
Unking  house,  TAts.  Keating.  The  declaration  contained  merely  the  com- 
luwk  belonging  ™^^  count  for  money  had  and  received  to  and  for  die 
to «  customer  by  ,,5^  of  the  plaintiff.    The  defendant  pleaded  the  eenend 

a  forged  power     ^  *  . 

of  attomcj :  the  issue.  The  cause  was  set  down  for  trial  at  the  London 
paid  to  the^  sittings  after  Hilary  term  1832)  and  a  special  verdict 
count  of  the       ^33  tatgn  by  consent,  the  substance  of  which  is  as 

partnenhip,  and  "^  ' 

aaerwardsi^)..     foUows :  (a) 

^F^twuLroyJ  That,  ou  the  10th  of  October  1819^  there  was 
who  was  sub.     standing  in  the  Bank  of  England  12,000;.  [here  follow 

sequently  ex-  ©                                            o                 »             ^- 

ecuted  for  other    ~ -^ 

forgeries.   Tlie  («)  The  following  b  the  special    portiDg  to  be  signed  by  the  par- 

were  ignorant  ▼erdict  at  full  length,  omitting    ties  transferring  the  same,  or  their 

of  the  trans-  fonnal  words:                                 attorney,   lawAilly    authorised: 

action,  but  with       «  That  on  the  10th  of  October    That   upon   production  of  the 

coinnion  ciiii« 

gence  would         1819  there  was  standing  in  the    transfer  books,  the  clerks  who 

have  known        books  of  the  fiank  of  England,  in  keep  the  ledgers  enter  the  sumi 

Ileld,  theeus-  ^®  name  of  the  plaintiff,  13,000/.  transferred  to  the  credit  of  the 

tomer  could        reduced  three  per  cent,  annuities;  persons  to  whom  the  transfers 

tion^^uainsTthe    ^^^  ^®  accounts  of  the  propri-  are  made,  by  adding  those  sumi 

partners  for         etors  of  the  said  stock  are  kept  to  their  accounts,  if  thej  already 

moneyhad  and    in  certain  books  called  ledgers,  have  any,  or  by  opening  new  ac- 

and  that  accounts  are  entered  in  counts  with  such  persons  if  they 

Confinned  on      the  form  of  debtor  and  creditor  have  not:  That  no  entries  in  the 

592!^'  ^^'        accounts  ia  the  said  ledgers  of  ledgers  are   made  without  the 

the  whole  amount  of  the  said  authority  of  entries  made  in  the 

stock,  in    which    accounts   the  transfer  books;  but  that,  upon 

sums  either  subscribed  or  trans-  the  production  of  such  entries  in 

ferred  to  individuals  are  stated  the  transfer  books,  the  entries 

as  items  to  their  credit  on  the  are  made  in  the  le4gers  immedi- 

one  side  of  the  account,  and  on  ately,  without  further  inquiry  as 

the  other  side  they  are  debited  to  the  genuineness  thereof;  and 

with  all  sums  transferred  from  that  any  person  on  whose  ac-' 

their  names ;   and  that  certain  count  any  sum  of  stock  appears 

other  books  are  kept,  in  which  in  such  ledger  is  permitted  at 

are  entered  transfers  of  the  said  any  time,  on  application  at  ihe 

stock,  from  time  to  time,  pur-  bank,  to  transfer  the  same,  or 
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statements  as  to  the  mode  of  entry  and  transfer  of  stock] : 
That  Marsh  received  the  dividends  thereon  in  October 


any  part  thereof,  at  his  discre- 
tion :  That  the  accounts  are  ba- 
lanced twice  a  year,  for  making 
out  dividends,  and  that  the  ag* 
gregate  amount  of  the  balances 
form  the  aggregate  of  the  stock 
called  reduced  three  per  cent, 
annuities,  and  that  such  aggre* 
gate  amount  b  transmitted  half- 
yearly  to  the  audit  office  of  the  ' 
exchequer  for  the  purpose  of 
ascertaining  the  amount  which 
will  be  wanted  for  dividends,  and 
that  the  dividends  are  calculated 
on  the  balance  so  ascertained: 
That  an  account  is  also  once  a 
year  transmitted  to  the  audit 
office  of  the  exchequer,  which 
contains  the  names  of  all  persons 
who  iq>pear  by  the  books  kept  at 
the  Bank  as  aforesaid  to  be  the 
proprietors  of  any  part  of  the  said 
annuities :  That  the  dividends  are 
paid  twice  a  year  to  the  holders 
of  dividend  warrants,  which  are 
made  out  from  the  ledgers  in  the 
names  of  the  persons  who  appear 
by  the  ledgers  to  be  entitled 
thereto:  That  Monk  received 
the  dividends  of  12,000/.  in  the 
said  stock  in  October  1819,  by 
virtue  of  a  power  of  attorney 
dated  the  7th  June  180J,  from 
the  plaintiff  to  Marshy  Sibbald, 
Stracey,  and  Fauntieroy^  being 
the  persons  at  the  date  thereof 
composing  the  firm  of  Marshy 
Stbbaldy  and  Company,  and  paid 

P  P 


to  Marsh  and  Co.,  bankers,  to 
the  account  of  the  plaintiff^  who 
had  a  banking  account  with  the 
said  house:  That  on  the  29th  of 
December  1819,  an  entry  was 
made  in  one  of  the  transfer  books 
of  the  Bank,  purporting  to  be  a 
transfer  under  a  power  of  attor- 
ney, purporting  to  be  granted  by 
the  plaintiff  to  Marsh,  Stracey^ 
Graham^  and  Fauntleroy,  the  per- 
sons who  at  the  date  thereof 
composed  the  firm  of  Marsh  and 
Company,  jointly,  and  each  of 
them  severally,  of  a  share  in  the 
said  stock." 

[The  form  of  the  entry  was 
here  set  out,  purporting  to  trans- 
fer 9,000/.  stock  to  TarhuUy  a 
stock-broker.] 

**  That  the  power  of  attorney 
under  which  the  entry  was  made 
was  not  executed  by  the  plaintifi^ 
but  the  signature  was  forged  by 
FatmtUroffy  and  that  he  had  not 
any  authority  to  make  such  trans- 
fer; and  that  the  plaintiff  did  not 
authorize  or  request  the  Governor 
and  Company  to  make  any  trans- 
fer of  the  9,000/.  stock :  That,  in 
consequence  of  such  entry  in  the 
transfer  book,  an  entry  was  made 
in  one  of  the  ledgers,  by  which 
the  plaintiff  was  debited  with  the 
9,000/L,  and  credit  was  given  to 
Tarbutt  for  the  9,000/.,  and  from 
that  time  the  plaintiff  ceased  to 
have  credit  for  the  said  sum ;  and 
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1834.        1 8 19, — ^under  a  power  of  attonaey,  dated  7th  June  1809, 

V.  — — ■ ■ 

^ABCB.  thatoD  the  11th  of  January  18S0  that  the  dividend  thereon  has 
Marsh  and  Company  purchased  been  ever  since  paid  to  other 
for  the  plaintiff  3,000/.  reduced  persons  appearing  on  the  books 
three  per  cent,  annuities,  and  to  be  the  transferees  thereof: 
caused  the  same  to  be  transferred  That  the  plaintiff  did  not  conieat 
to  the  plaintiff,  whereby  there  to  and  had  not  any  knowledge 
appeared  6,000/.  to  the  credit  of  of  the  above  entries  or  entry: 
the  plaintiff  in  the  ledgers  kept  That  on  the  10th  of  September 
at  the  Bank,  aiKl  no  more:  That  1824  Fauntieroy  was  apprehend- 
Marsk  attended  at  the  Bank,  and  ed  on  a  charge  of  forging  letten 
received  the  dividend  on  the  of  attorney  for  the  transfer  of 
6,000/.  on  the  5ih  of  April  18S<\  certain  other  annuities  in  the 
and  signed  a  recapt  for  the  same  Bank  of  England,  and  that  the 
as  attorney  of  the  plaintiff:  That  Bank  undertook  to  prosecute 
since  the  99th  of  December  1819  FmmiUrty:  That  the  platatiff 
very  numerous  transfers  of  re-  informed  the  Bank  of  the  forgery 
duced  three  per  cent,  annuities  as  soon  as  the  same  came  to  her 
of  sums,  both  great  and  small,  knowledge;  and  that  the  Go- 
have  been  made  to  and  by  Top^  vemor  and  (Company  caosed 
buU^  which  have  been  debited  several  indictments  to  be  pre- 
nnd  credited  to  him;  and  that  pared  against  FmunUeroy^  for 
the  9,000/.  has  become  blended  forging  letters  of  attorney  for 
with  other  stocks  standing  in  the  transfer  of  parts  of  the  annuitio 
ledgers  in  Tarbutet  name,  and  transferrable  at  the  Bank,  and  that 
appears  to  have  been  transferred  Fmmiiffroy  was  tried  and  coo- 
aiid  assigned  by  him,  and  it  is  not  yicted  on  the  30th  of  October 
possible  to  distinguish  the  ac-  1934^  and  executed  on  the  30th 
count  to  the  credit  of  which  the  of  November  in  the  same  year; 
9,000/.  stands,  which  was  so  car-  but  that  neither  the  phuntiffnor 
ried  to  the  credit  of  TarbmU,  and  the  Governor  and  Company  pre- 
debited  to  the  plaintiff  as  afore-  ferred  any  indictment  i^^ainit 
said ;  and  that  no  dividend  war^  Fatmtleroy  in  respect  of  forgery 
rant  has  at  any  thne  since  the  of  the  power  of  attorney  herdn- 
9th  of  December  1819  been  made  before  referred  to :  That  Merdk 
out  for  the  dividends  on  the  and  Co.  kept  an  account  with 
9,000/.  in  fevour  of  the  plaintii^  Martk^  Sione^  and  Co.,  bankers, 
either  together  with  or  apart  London,  in  the  usual  way  of  a 
from  any  other  sum  of  stock,  but  banker^s  accounts   and  that  a 
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leroy^  then  composing  the  firm, — ^and  paid  them  into  the 
banking-house  of  Marsh  and  Co.  to  the  account  of  Ann 
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pass-book  went  from  one  house 
to  the  other  from  time  to  time, 
according  to  the  usual  practice 
between  bankers:  That  Marth 
and  Co.  kept  a  house-book,  in 
which  corresponding  entries  to 
those  in  the  pass-book  ought  to 
have  been  made,  and  that  in  the 
due  course  of  business  the  pass- 
book and  the  house-book  ought 
to  have  corresponded :  That  the 
house-book  was  in  constant  use 
in  the  banking-house  of  Marsh 
and  Co.,  and  that  the  pass-book 
was  frequently  brought  thither 
from  the  house  of  Martin  and 
Co.,  and  that  when  it  was  at  the 
banking-house  of  Marsh  and  Co. 
FttwUleroy  kept  the  same  gene- 
rally locked  up  in  his  own  desk : 
That  Fattntleroy  was  permitted 
by  the  other  bankers  to  conduct 
the  greater  part  of  the  business 
of  the  said  banking-house,  with- 
<Mit  their  interference,  that  they 
reposed  great  confidence  in  him, 
and  that  he  made  very  many 
fidse  entries  and  omissions  in  Uie 
house-book,  so  that  the  same  did 
not  correspond  with  the  pass- 
book in  many  instances:  That 
Faunileroy  paid  to  MarHn  and 
Co.  and  drew  out  considerable 
sams  for  his  own  individual  use, 
which  appear  respectively  in  the 
pass-book,  but  not  in  the  hous^ 
book,  and  also  made  very  many 
fiilse  entries  in  the  other  books 


of  the  firm,  without  the  know- 
ledge and  in  fraud  of  his  part- 
ners, to  a  large  amount:  That 
on  the  29th  of  December  1819 
Faunileroy  ordered  Simpson,  a 
stock-broker,  to  sell  out  the  sum 
of  9fiOOL  described  as  standing  in 
the  books  of  the  Bank  of  England 
in  the  name  of  the  plaintiQ  and 
that  Simpson  sold  the  same  to  Tar- 
huti  for  6,015/.,  which  he  received 
from  Tarbutt:  That,  according 
to  the  course  of  business  between 
Simpson  and  Marth  and  Co., 
Simpson  allowed  Marsh  and  Co. 
one  half  of  the  usual  commission 
when  employed  by  them  to  effect 
sales,  and  upon  the  said  sale  he 
allowed  one  half  of  the  commis- 
non;  and  that  Simpson  paid 
6,013/1,  bang  the  amount  re* 
ceived  from  Tarhnti,  deducting 
one  half  of  the  usual  commission, 
by  a  check  payable  to  Marsh 
and  Co.,  to  Messrs.  Martin  and 
Co.,  to  the  account  of  Marsh  and 
Co. ;  and  the  same  was  entered 
by  them  in  their  pass-book  as 
*•  Cash  per  Faunileroy,*  the  name 
of  Fauntleroy  denoting  the  name 
of  the  individual  by  or  on  whose 
bdialf  the  payment  was  made: 
That  no  entry  was  made  at  any 
time  of  the  6,019/.  in  the  house- 
book,  or  any  other  books  of 
Marsh  and  Co.,  but  only  in 
the  pass-book  of  that  firm  with 
MarHn  and  Co. :  That  it  was  the 
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V, 
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Keating f  who  kept  a  banking  account  there :  That  on 
the  29th  of  December  1819  an  entry  was  made  in  the 


busmesB  of  FawUieroy^  as  be- 
tween himself  and  his  co-part- 
ners»  to  have  entered  the  said 
sum  in  the  house  book,  if  it  had 
been  intended  by  him  for  the 
account  of  Marsh  and  Co. :  That 
among  the  books  kept  by  Marsh 
and  Co.  there  was,  besides  the 
said   house-book,    a   daily   ba- 
lancing-book, purporting  to  con- 
tain a  daily  record  of  the  amount 
of  cash  left  in  the  drawers  in 
Bemer  Street,  and  the  amount 
of  cash  at  Martin  and  Co.'s,  as 
shown  by  the  sud  house- book, 
after   the   conclusion   of   each 
day's  transactions,  accompanied 
by  a  proof  of  the  correctness  of 
such  balance:  That  FauniUroy 
in  general  made  up  such  daily 
balances  in  the  bahuicing-book, 
and  the  said  sum  of  6,013/.  was 
not  entered  in  the  house-book, 
nor  in  the  daily  balancing-book, 
on  the  29th  of  December  1819, 
or  at  any  other  time,  nor  did  the 
same  ever  come  into  the  yearly 
balances  of  Marsh  and  Co.,  or 
in  any  other  manner  into  their 
books :  That  no  individual  part- 
ner of  Marsh  and  Co.  could 
draw  monies  out  out  of  the  ac- 
count of  Martin  and  Co.  but  by 
drafts  signed  in  the  partnership 
name  or  firm;  but  that  Fauni' 
leroy  paid  in,  and,  by  means  of 
such  drafts,  drew  out  lai^e  sums 
of  money  for  his  own  individual 


purposes;  and  that  the  account 
between  Marsh   and  Co.   and 
Jlfoiim  and  Co.  was  rqieatedly 
balanced  between  the  29th  De- 
cember 1819  and  the  bonkniptcy 
of  Marsh  and  Co. :  That  in  con- 
sequence of  the  disoovei^  of  the 
forgeries  of  FauxUeroy  a  com- 
mission issued  against  them  on 
the  16th  of  September  1824,  and 
on  the  29th  of  October  follow- 
ing a  commission  issued  against 
Fauntieroy :  That  in  April  1820 
credit  was  given  to  the  plaindff 
by  Marsh  and  Co.  for  the  ifivi- 
dend  on  15,000/.  reduced  three 
per  cent,  annuities,  9,000/.  stock, 
parcel  thereof,  b^ng  the  9,000^ 
reduced   anniudes  before  men- 
tioned, the  entries  respecting  the 
said  dividends   being  made  by 
FaufiUerotf,  or  under  his  imme- 
diate direction;  and  that  from 
April  1820  up  to  the  date  of  the 
bankruptcy  entries  were  made  in 
the  books  of  Marsh  and  Co«  by 
which  the  plaintiff's  account  was 
credited  with  a  sum  as  the  divi- 
dends on  the  reduced  three  per 
cent,  annuities  then  in  her  nam^ 
including  the  dividends  on  the 
9,000/.,  as  if  those  dividends  bad 
been  regularly  recaved  from  time 
to  time,  such  entries  having  like- 
wise been  made  by  Faunileroyt  or 
under  his  immediate  directioos; 
and  that,  until  after  the  appre- 
hension   of    Fauntieroy  befixe 
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transfer  books  of  the  Bank  of  England,  purporting  to  be 
a  transfer  of  9,000/.  stock, — under  power  of  attorney 
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mentioned^  Marshy  Stracey^  and 
Graham^  and  each  of  them,  were 
wholly  ignorant  of  the  forgery: 
That  after  the  bankruptcy  the 
plaintiiT  made  application  to  the 
Bank  respectmg  the  9,000/.  stock, 
and  that  the  following  letter  was 
written  by  the  attorneys  of  the 
Bank  to  the  plaintiff:— 


M 


New  Bank  Buildings, 
4th  Dec.  18S4. 
**  Madam, 

••  The  (yovemor  and  Directors 
of  the  Bank  of  England  have  had 
under  their  consideration  your 
claim  to  have  9,000/.  reduced 
tliree  per  cent,  annuities,  which 
formerly  stood  in  your  name, 
replaced.  They  find,  upon  in- 
quiry, that  the  stock  in  question 
was  sold  and  transferred  in  your 
name  by  one  of  the  partners  of 
the  late  firm  of  Marsk,  Siracey, 
and  Company,  and  that  the 
produce  of  the  stock  was  paid 
into  the  funds  of  Messrs.  Marshy 
Slracey,  and  Company ;  you  have 
therefore,  as  the  Bank  is  advised, 
a  right  to  prove  the  amount  re- 
ceived on  your  account,  and  to 
receive  a  cfividend  upon  that  proof 
under  MeMsn.Marsh,  Stracey,  and 
Company's  commission,  and  we 
are  directed  by  the  Governor  and 
Directors  to  request  that  such 
proof  may  be  tendered  and  en- 
forced by  petition,  if  it  should 


not  be  admitted  by  the  commis- 
sioners, after  which  the  Bank  will 
be  ready  to  replace  the  amount 
of  your  stock  so  sold,  upon  hav- 
ing an  assignment  of  your  proof; 
and  the  dividends  on  the  stock 
so  replaced,  which  accrued  sub- 
sequent to  the  latest  period  at 
which  they  were  credited  to  you 
by  Messrs.  Marsh,  Stracgy,  and 
Company,  will  also  be  paid  to 
you. 

*^  We  beg  to  add,  that  we  are 
ready  to  afford  you  information 
and  as«stance  as  to  the  evidence 
by  which  your  right  to  prove  will 
be  established. 

**  We  are.  Madam, 

**  Your  most  obedient  servants^ 
^  FassAFiELD  and  Kaye." 
•*  Mrs.  Keaimgr 

^  That  on  the  1st  of  August 
1825  the  Bank  paid  the  plaintiff 
370/.,  on  her  signing  the  follow- 
ing receipt  and  agreement: — 

''August  1,  1825. — Received 
of  the  Governor  and  Company 
of  the  Bank  of  England  the  sum 
of  270/.,  being  the  amount  which 
would  have  been  payable  to  me 
by  way  of  dividend  on  9,000/. 
reduced  three  per  cent,  annuities 
heretofore  standing  in  my  name 
for  the  two  half  years  ending  the 
10th  day  of  October  and  5th  day 
of  April  last,  if  that  stock  had 
not  been  transferred,  as  I  allege 
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which  purported  to  be  granted  by  Ann  Keating  to 
FauniUroy^ — to  W.  B.  TarbuUj  8tock-broker  to  3Sanky 


it  to  baye   been,  without  any 
legal  authority  from  me. 

'*  I  $ay,  received  the   same, 
without  prejudice  to  any  right 
I  may  have  to  prove  for  the 
produce  of  the  said  stock  under 
Marsh  and  Company's  commis- 
sion, or  my  right  to  claim  to 
have  the  said  stock  replaced  by 
the  said  Governor  and  Company. 
And  I  do  hereby  engage  (in  case 
the  sud  debts  should  be  dedded 
by  a  court  of  law  to  be  prov- 
able against  the  said  bankrupts' 
estate),  when  required  by  the  said 
Governor  and  Company,  and  at 
their  ezpence,  to  tender  or  cause 
to  be  tendered  a  proof  to  the  com- 
missioners under  the  bankruptcy 
of  3fanA  andCompany,in  respect 
of  the  produce  of  such  stock  so 
sold  out  by  them ;  and  in  case 
such  proof  shall  be  rejected,  to 
permit  my  name  to  be  used  in 
a  petition  to  be  presented  by  and 
at  the  expence  of  the  said  Go- 
vernor   and   Company    to    the 
Court  of  Chancery,  for  the  pur» 
pose  of  enforcing  their  accept- 
ance of  such  proof  as  a  debt 
against  the  said  bankrupts'  estate, 
on  being  indemnified  by  the  said 
Grovemor   and  Company   from 
all  costs,  charges,  and  expences 
which  I  may  sustain  or  be  put 
to  in  respect   thereof,  without 
prejudice  to  my  right  to  claim. 


notwithstanding  such  proo^  to 
have  the  said  stock  replaced  in 
my  name  by  them. 

*  Ann  Keatikc" 
«<  Witness.   Damd  Dana, 
Clerk  to  Z>.  O^ton:* 

^  That  the  plaintiff;  being  ex- 
amined under  the  commisaoQ 
against  Martk  and  Co.,  signed, 
by  her  agent,  the  admission  fol- 
lowing ;  that  is  to  say, 

^  In  the  matter  of  Monk  and 
Company,  ex  parte  Ann  Keat- 
ing. 

*^  The  said  Aim  XeaHag  hereby 
admits^  that  the  paper  writing, 
bearing  date  the  SSd  of  Decem- 
ber 1819,  and  purporting  to  be  a 
power  of  attorney  fix>m  her  to 
WilHam  Marsh,  Josias  Henry 
Stracey,  Henry  Fauntieroyt  and 
George  Edward  Grdham,  referred 
to  in  the  examination  of  James 
Fenn  before  the  commissionefs 
on  1 8th  September  last  and  4th 
June  instant,  and  exhibited  to  the 
commissioners,  was  not  executed 
by  her,  or  by  her  authority,  but  is 
foiged  and  fi*audulent :  That  she 
discovered  such  forgery  at  or 
about  the  time  of  the  appre- 
hension of  Henry  Fatmtieroy  in 
September  1884,  and  gave  in- 
formation thereof  to  the  Gover- 
nor and  Company  of  the  Bank 
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Siraceyf  and  Graham^  then  constitating  the  firm  of  Marsh 
and  Co. :  That  this  power  of  attorney  was  not  executed 
by  Jnn  Keating,  but  her  signature  forged  by  Faunileroy : 
That,  on  the  11th  of  January  1820,  Marsh  and  Co. 
purchased  for  and  caused  to  be  transferred  to  Ann 
Keating  S^OOO/.  stock,  whereby  there  appeared  6,000/. 
standing  in  the  name  of  Ann  Keating^  and  no  more  (a) ; 
on  the  5th  of  April  1820  Marsh  received  the  dividends 
on  this  6,000/.  stock  as  the  attorney  of  Ann  Keating : 
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of  England)  but  did  not  insdtute 
any  criminal  pixHreedings  against 
any  person  in  respect  of  such 
forgery;  and  further^  that  she 
the  said  Ann  Keating  has  de- 
manded from  the  said  Grovemor 
suad  Company  the  full  amount  of 
stock  in  respect  of  which  the 
present  claim  is  made,  and  all 
dividends  thereon ;  and  that  she 
intends  to  insist  upon  such  de- 
mand, and  to  enforce  the  same  by 
law,  if  necessary;  and  that  135/. 
is  the  amount  of  the  half-yearly 
payment  of  the  said  annuity ;  and 
that  she  has  received  the  said 
sum  of  155L  half-yearly  from  the 
Bank  of  England  from  the  time 
of  Marsh  and  Company's  bank- 
ruptcy down  to  the  present  time, 
upon  signing  a  receipt  and  under- 
taking, whereof  the  follovring  u 
a  copy. 

[Here  follows  the  receipt  and 
undertaking  already  set  out.] 

**  And  the  said  Ann  Keating 
further  admits,  that  this  claim  is 
prosecuted  by,  and  for  the  be- 
aefit,  and  at  the  expence  of  the 
Bank  of  England,  and  that  whe- 
ther the  same  shall  fail  or  be 


established,  she  insists  upon  her 
demand  against  the  Bank  of  Eng- 
land as  above  stated. 

^  FassHFiBLD  and  Son, 

Solicitors  for  Mrs.  Keating  in 

the  matter  of  this  claim." 

**  But  whether  or  not,  upon 
the  whole  matter,  the  defendants 
did  undertake  and  promise,  the 
jurors  aforesaid  are  altogether 
ignorant ;  and  if  it  shall  seem  to 
the  Court  that  the  defendants 
did  undertake  and  promise,  then 
the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say,  that  the  de- 
fendants did  undertake  and  pro- 
mise^ and  in  that  case  they  assess 
the  damages  of  the  plaintiff  to 
6,013L  2s.  6d,;  but  if  it  shall 
seem  to  the  Court  that  the  de- 
fendants did  not  undertake  and 
promise,  then  the  jurors  say,  that 
the  defendants  did  not  undertake 
or  promise." 

(a)  Originally  she  had  lS,ooo/. 
stock.  Fauntieroy  transferred 
9,000/.,  leaving  9,000/.,  to  which 
Marsh  added  SfiOC^,,  making 
eflool.  as  above. 
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1834.        That  since  the  29th  of  September  1819  numerous  trans- 

fers  of  stock  had  been  made  to  and  by  W.  B.  TarbuU, 

f,^  and  that  the  9,000/.  stock  had  become  blended  in  the 

Mabsh.  Bank  books  with  other  stocks  standing  in  his  name,  and 
appeared  to  have  been  transferred  by  him,  and  it  was 
not  possible  to  distinguish  the  account  to  which  the 
credit  of  the  9^000/.  stock  stood ;  and  that  no  dividend 
warrant  had,  since  the  9th  of  December  1819,  been 
made  out  in  respect  of  the  dividends  on  the  9,000/.  stock 
in  favour  of  Ann  Keating^  but  to  other  persons  appearing 
on  the  Bank  books  to  be  the  transferees  thereof. 

That  Ann  Keating  did  not  consent  to  and  had  no 
knowledge  of  the  transaction  as  to  the  9^000/. 

That  on  the  10th  of  September  1824  JPatmderoy  was 
apprehended  on  a  charge  of  forging  letters  of  attorney, 
was  indicted  and  prosecuted  by  the  Bank,  and  executed 
the  30th  of  October  1824 :  That  Ann  Keating  informed 
the  Bank  of  the  forgery  as  soon  as  it  came  to  her  know- 
ledge: Neither  Ann  Keating  nor  the  Bank  indicted 
FaunUeroy  for  the  forgery  as  to  Ann  KeaJ&n^%  9^000£ 
stock:  That  Marsh  and  Co.  kept  an  account  with 
Martin  and  Co.,  bankers ;  that  the  usual  pass4)ook  was 
used,  and  that  the  house-book  of  Marsh  and  Co.  ong^t 
to  correspond  therewith :  That  Fauntkroy  generally  kept 
this  pass-book  locked  up  in  his  desk :  That  FanmOerog 
conducted  the  greater  part  of  the  business  of  the  bank- 
ing-house without  the  interference  of  the  other  partners, 
who  reposed  great  confidence  in  him :  That  FaxmSeray 
made  very  many  false  entries  and  omissions  in  the  house- 
book,  so  that  it  did  not  correspond  with  the  pass-book : 
That  Fauntkroy  paid  to  Martin  and  Co.  and  drew  ont 
of  their  hands  considerable  sums  for  his  individual  use, 
which  appeared  in  the  pass-book,  but  not  in  the  house* 
book :  That  Fauntleroy  also  made  very  many  false  entries 
in  the  other  books  of  the  firm,  without  the  knowledge 
and  in  fraud  of  his  partners  to  a  large  amount. 
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That  on   the  29th  of  September  1819  Famtleroy        1834. 
ordered  Simpson,  a  stock-broker,   to  sell  out  9,000/. 
stock,  described  as  Ann  Keatingi'sj  who  sold  it  to  Tarbutt  v, 

for  6,0182i  Simpson  allowed  Marsh  and  Co.  one  half  Mabsh. 
the  usual  commission  on  such  sales.  The  proceeds  were 
paid  to  Martin  and  Co.  on  account  of  Marsh  and  Co. 
No  entry  was  made  of  this  sale  in  the  house-book^  nor 
in  any  other  book  of  Marsh  and  Co.,  but  only  in  the 
pass-book  of  Martin  and  Co.  None  of  the  firm  of 
Marsh  and  Co.  could  draw  monies  out  of  the  banking- 
house  of  Martin  and  Co.  but  by  drafts  signed  in  the 
partnership  name. 

That  a  commission  issued  against  Marsh,  Stracey,  and 
Graham  on  the  16th  of  September  1824;  and  on  the 
29th  of  October  1824  one  issued  against  Fcamtleroy* 

That  from  April  1820  up  to  the  bankruptcy^  credit 
was  given  to  Ann  Keating  for  the  dividends  on  15,000/. 
stock,  parcel  thereof  being  the  9,000/.  stock  before  men- 
tioned ;  entries  being  made  by  Fauntleroyj  or  under  his 
immediate  direction,  as  if  these  dividends  had  regularly 
been  received  from  time  to  time :  That  till  the  apprehen- 
sion of  FauwUeroy,  Messrs.  Marsh,  Stracey,  and  Graham 
were  wholly  ignorant  of  the  forgery  on  Ann  Keating. 

That  after  the  bankruptcy,  Ann  Keating  applied  to  the 
Bank  respecting  the  9,000/.  stock,  and  received  a  letter 
from  the  Bank  solicitors,  informing  her  that  she  might 
prove  against  Marsh  and  Co.,  and  that,  on  assigning  her 
proof  to  the  Bank,  they  would  replace  her  stock.  On 
the  1st  of  August  1825  the  Bank  paid  Ann  Keating  the 
dividends  on  9,000/.  stock,  without  prejudice,  she  en- 
gaging to  tender  a  proof.  Ann  Keating,  being  examined 
before  the  commissioners,  signed  an  admission  of  some 
of  the  above  facts,  and  that  her  claim  was  prosecuted  by 
and  for  the  benefit  and  at  the  expence  of  the  Bank,  and 
that  if  it  failed  she  insisted  on  her  claim  against  the 
Bank ;  and  the  verdict  concluded  specially. 
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18S4.  In  Easter  Term  1832  judgment  was  entered  up  in 

the  King's  Bench  for  the  plaintiff^  without  argument; 

o.  a  writ  of  error  was  thereupon  brought,  pro  Jbirmdj  in 

Mabsh.  ^^  Court  of  Exchequer  Chamber,  and  the  judgment 
below,  without  argument,  was  aflSrmed.  The  judgments 
were  entered  without  argument,  the  object  of  the  parties 
being  to  bring  the  matter  before  the  House  of  Lords 
without  delay.  From  these  judgments  MaarA  and  Co. 
presented  an  appeal* 


MARSH  and  Co.  t;.  KEATING. 

Keatmg  t.  *         1  HE  reasous  given  by  the  plaintiffi  in  error,  why  die 
SH%  coDfirated   judgments  below  should  be  reversed,  were  as  foUow : 
on  appeal.  jg^^  Because  Mrs.  Keating^  the  defendant  in  error,  is 

still  the  proprietor  of  the  9,0002.  stodc;  she  could  not 
be  deprived  of  her  property  in  the  stodc  by  the  wrongful 
acts  of  other  persons,  without  her  knowledge  or  consent 
The  statutes  which  create  and  define  the  nature  ol  the 
stock  also  prescribe  the  only  mode  in  which  it  can  be 
legally  transferred,  and  that  mode  has  not  in  the  present 
case  been  adopted ;  Mrs.  Kuxtinf^s  rights  are  therefore 
untouched,  and  her  property  in  the  stock  is  not  divested. 
The  act  which  is  supposed  to  have  deprived  Mrs.  Koal- 
ing  of  her  property,  and  conveyed  it  to  another,  is 
merely  an  unauthorized  entry  in  the  Bank  books,  made 
without  the  knowledge  or  consent  of  the  stock  pro- 
prietor, and  without  the  signature  of  herself  or  her 
attorney,  as  required  by  the  statutes.  If  by  such  means 
the  property  in  stock  could  be  divested,  any  one,  (nt  the 
entire  body  of  the  public  creditors,  might  in  a  day  be 
despoiled  of  their  whole  properties  and  fortunes  by  the 
fraud  or  the  n^ligence  of  a  few  clerks  in  the  Bank.  It 
may  be  said  that  the  parties  injured  have  a  remedy 
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against  those  who  have  profited  by  the  fraud,  or  against 
the  Bank  of  England ;  but  this  proposition  assumes  that 
the  property  is  divested,  which  is  the  question  at  issue. 
The  party  cannot  be  the  creditor  of  the  government 
and  yet  have  a  right  of  action  against  the  Bank ;  and  it 
b  contended  that  the  public  creditor,  who  has  duly  and 
in  the  manner  prescribed  by  the  statutes  invested  his 
money  in  public  securities,  has  a  right  to  look  to  the 
state  for  the  safety  of  his  property,  and  that  his  claim 
upon  the  state,  which  he  has  purchased  for  good  con- 
sideration, and  upon  the  faith  of  many  acts  of  parlia- 
ment, cannot  be  destroyed,  or  in  anywise  altered  or 
aiFected,  without  his  own  consent.  Here  no  consent, 
prior  or  subsequent,  express  or  implied,  has  been  given. 
The  question  of  transfer  rests  upon  the  mere  entry  in 
the  Bank  books,  and  it  is  contended  that  the  entry, 
although  it  is  the  record  or  registration  of  a  transfer, 
and  may  be  good  primd  facie  evidence  of  a  transfer, 
cannot  of  itself  effect  the  transfer  and  work  a  change  of 
property,  unless  coupled  with  the  authority  and  signa- 
ture required  by  the  act  of  parliament.  By  the  con- 
stitution of  the  public  debt,  under  the  acts  of  parliament 
by  which  it  is  created,  the  government  are  the  debtors 
and  obligors  in  the  payment  of  the  annuities  stipulated, 
to  the  parties  entitled  by  original  subsci*iption,  or  legal 
transfer.  No  act  of  the  government,  or  its  agents,  in 
the  management  of  the  accounts,  can  alter  the  legal 
rights  of  the  parties  entitled.  No  fraud  or  mistake  of 
the  government,  or  its  agents,  could  change  the  right 
of  a  stockholder,  from  a  right  to  a  parliamentary  an- 
nuity, into  an  action  of  damages  against  the  govern- 
ment, or  the  Bank,  or  any  other  party  whatsoever. 
The  simple  question  is, — Has  the  individual  stockholder 
transferred  it.  The  duty  of  the  government,  or  its 
agents,  is  merely  to  conduct,  as  instruments,  a  transaction 
Vol.  I.  Q  Q 
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founded  upon  a  legal  and  valid  contract  between  the 
stockholder  and  any  purchaser  to  whom  he  shall  as- 
sign and  transfer  his  right;  but  it  is  undeniable  that 
Mrs.  Keating^  according  to  the  truth  of  the  case  found 
and  shewn  by  the  special  verdict,  neither  sold  nor  trans- 
ferred,  nor  affirmed  any  act  professing  to  be  a  sale  and 
transfer  of  her  stock,  in  consequence  of  which  the  pre- 
tended transfer  in  the  books  of  the  Bank  appears  to 
have  been  made.  No  proposition  can  be  more  dear 
and  certain,  than  that  a  creditor,  whether  of  the  govern- 
ment or  of  an  individual,  cannot  be  deprived  of  his 
right  to  a  debt,  unless  by  some  act  to  which  he  is,  by 
himself  or  his  agent,  a  party,  or  by  the  express  provision 
of  an  act  of  parliament.  If  this  be  so,  Mrs.  Keathug  is 
still  the  proprietor  of  the  stock ;  her  claim  is  against 
the  state,  and  her  position  is  unaltered. 

2dly,  Because,  although  it  should  be  contended  that 
Mrs.  Keating  may  elect  to  affirm  the  act  of  transfer  by 
subsequent  recognition,  although  it  was  originally  dooe 
without  her  authority,  yet  no  such  affirmance  has  taken 
place.  On  the  contrary,  the  special  verdict  finds  that 
the  act  was  done  without  her  knowledge  or  consent,  and 
that  she  never  did  assent  to  it.  To  entide  the  defendant 
in  error  to  rely  on  a  subsequent  recognition,  that  iact 
should  have  been  found  :  not  being  found,  it  cannot  be 
inferred ;  and  even  if  there  were  any  grounds  fi>r  such 
an  inference  —  which  is  denied  —  no  affirmance  can  be 
implied  before  the  bankruptcy  of  Marsh  and  Com- 
pany, to  the  time  of  which  this  action  —  being  with  a 
view  to  proof  under  the  commission  —  relates.  Besides, 
Mrs.  Keatifig  cannot  at  once  affirm  and  disaffirm  the 
same  act ;  and  it  appears  by  the  special  verdict  that  she 
has  insisted  on  her  remedy  against  the  Bank,  and  has 
actually  received  the  amount  of  some  of  the  dividends. 
It  is  further  submitted^  that  the  doctrine  of  raiikabHw 
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does  not  apply  to  the  present  case ;  for  although  a  per- 
son  may  affirm  an  act  done  in  his  name,  but  without  his 
authority^  as  against  the  party  doing  the  act,  it  is  be- 
cause such  party  is  estopped  from  saying  that  he  has  not 
the  authority  which  he  pretended  to  have ;  but  he  has 
no  such  right  against  third  persons,  and  therefore,  even 
if  Mrs.  Keating  could  have  affirmed  the  transfer,  as 
against  Fcamtleroyy  and  treated  the  produce  as  money 
had  and  received  to  her  use  in  his  hands,  she  has  no  such 
election  against  Marsh  and  Company,  between  whom 
and  herself  there  was  no  privity,  and  who  are  not 
estopped  —  even  if  JFhtm/feroy  was — from  saying  that 
the  transfer  was  without  authority,  and  therefore  void. 
If  under  any  circumstances  Mrs.  Keating  might  make 
such  election  as  against  Messrs.  Marsh  and  Company, 
she  was  bound  to  elect  prompdy,  and  give  notice  to 
Marsh  and  Company,  in  order  that  they  might  retain 
any  money  they  might  have  received,  or  adopt  any 
odier  remedy  they  might  possess  against  Fauntleroy  ;  but 
no  such  election  or  notice  is  found  by  the  verdict.  It  is 
likewise  submitted  that  the  felonious  act  of  Fauntleroy 
oould  not  be  made  valid  by  affirmance,  especially  against 
parties  innocent,  and  not  cognizant  of  the  felony,  and 
where  the  felon  has  not  been  prosecuted  for  such  felony, 
nor  was  it  competent  for  the  plaintiff  below  to  maintain 
any  action  either  against  the  said  Henry  Fauntleroy  or 
any  person  deriving  through  him,  for  restitution  of  the 
property  divested  by  the  felony,  or  any  compensation  oi 
damages  in  respect  of  the  felonious  act^  without  having 
prosecuted  the  felon. 

ddly,  Because  this  action  being  for  money  had  and 
received,  cannot  be  maintained  against  Marsh  and  Com- 
pany ;  they  never  did,  in  fact,  receive  the  money ;  there 
was  no  constructive  receipt  of  it  by  any  entry  in  their 
books,  or  acknowledgment  to  the  party  claiming  it.    It 
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1834.       was  paid  into  Martin  and  Company'is  by  Fauntler^nf^ 
"  and  drawn  out  without  their  knowledge;   the  money 

o.  itself  cannot  be  identified,  and  there  is  no  privity  be- 

tween the  plaintiff  and  the  defendants.  Even  supposing 
the  money  had  actually  come  to  their  hands,  and  been 
afterwards  drawn  out  by  Fauntleroyy  it  is  contended 
they  would  not  have  been  liable  any  more  than  a  banker, 
into  whose  hands  money  obtained  by  felony  or  fraud  had 
been  paid  in,  and  afterwards  drawn  out  by  a  customer 
in  the  usual  course  of  business,  would  be  liable  to  the 
party  defrauded.  In  the  transaction  by  which  FamU" 
leroy  became  possessed  of  the  money  paid  into  Mariin 
and  Company's,  he  did  not  act  as  partner  of  the  firm  of 
Marsh  and  Company,  nor  for  their  benefit ;  it  was  a 
step  in  the  conduct  of  the  fi*aud  and  felony  adopted  for 
his  own  convenience.  The  money  was  not  obtained  on 
the  authority  of  the  partnership,  nor  in  fact  applied  to 
its  purposes.  It  was  money  which  neither  actually  nor 
constructively  was  received  to  the  use  of  Mrs.  Keatvug. 
It  is  a  mere  fiction  to  treat  this  money  as  the  money  of 
Mrs.  Keating.  It  is  an  additional  fiction  to  imply  a 
legal  contract  from  circumstances  inconsistent  with  the 
facts  of  the  case.  The  money  was  obtained  by  a 
felonious  act,  and  can  the  innocent  partners,  by  impli- 
cation of  law,  be  made  parties  to  the  wrongful  act? 
The  real  facts  of  the  case,  as  found  by  the  special  ver- 
dict, negative  any  tortious  or  beneficial  receipt  of  this 
money  by  the  firm  of  Marsh  and  Company,  firom  whidi 
a  legal  liability  to  Mrs.  Keating  can  be  implied.  It  is 
further  submitted,  that  this  is  an  equitable  action,  and 
that  the  Bank  of  England,  being  the  real  claimants, 
they  cannot  enforce  against  Marsh  and  Company  a 
claim  which  arises  only  by  means  of  their  own  n^li- 
gence ;  that  no  negligence  is  found  in  Marsh  and  Com- 
pany, but  that  even  if  there  were  negligence  on  both 
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sides^  the  parties  are  in  pari  deUctOf  and  the  rule,  potior 
est  conditio  possidentis^  applies. 

The  reasons  given,  contra^  by  the  defendant  in  error 
were  as  follow :  — 

For  that  the  stock  in  question  having  been  sold  by 
order  of  one  of  the  partners  of  the  house  of  Marsh 
and  Co.,  who  were  the  bankers  of  the  defendant  in  error 
and  her  agents  in  regard  to  that  stock,  and  the  produce 
having  been  paid  to  the  said  house,  they  are  liable  in 
an  action  for  money  had  and  received  to  account  to  the 
plaintiff  for  the  sum  so  received. 

This  case  was  argued  on  the  24th  and  25th  of  June 

1833  by  Sir  Edward  Sugden^  Seijeant  Spankie,  and 
Mr.  F.  KeUy^  for  the  plaintiffs  in  error,  and  Serjeant 
Toddy  and  Sir  James  Scarlett  for  the  defendants.  The 
arguments,  being  of  the  same  nature  as  on  the  ori- 
ginal petition,  and  being  moreover  fully  noticed  in  the 
judgment,  are  not  here  repeated.     On  the  25th  of  June 

1834  judgment  was  delivered  as  follows:  — 


1834. 

Mabsh 
Keating. 


Mr.  Justice  Park :  — 

The  question  amounts  in  substance  to  this :  whether 
the  produce  of  stock,  formerly  standing  in  the  name  of 
TAvs.  Aim  Keating^  the  plaintiff  below,  but  transferred  out 
of  her  name  on  the  29th  December  1819,  without  her 
authority,  and  under  a  power  of  attorney  which  had  been 
forged  by  one  of  the  partners  of  the  defendants  below, 
the  bankers  of  Mrs.  Keating^  which  partner  has  been 
since  convicted  and  executed  for  another  forgery,  can, 
under  the  circumstances  stated  in  the  special  verdict,  be 
considered  as  money  had  and  received  by  the  surviving 
partners  to  the  use  of  the  plaintiff  below,  and  be  reco- 
vered by  her  in  that  form  of  action  ?  And  after  hearing 
the  argument,  and  after  consideration  of  tlie  &cts  stated  in 
the  special  verdict,  all  the  Judges  who  were  present  at  the 
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argument,  including  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  who  is  absent  at  Nisi  Prius,  and  Mr.  Baroa 
Bayleyy  who  has  resigned  his  office  since  the  argument, 
agree  in  opinion  that  such  question  is  to  be  answered  in 
the  affirmative. 

The  first  objection  raised  against  the  plaintiff's  right 
to  recover,  and  upon  which  great  reliance  has  been 
placed,  is  an  objection  which,  if  allowed  to  prevail, 
would  be  equally  strong  against  the  plaintiff's  right  to 
recover  damages  in  any  form  of  action,  and  against  any 
person.  It  is  objected  that  the  plaintiff  below  has  not 
sustained  any  damage  by  the  alleged  transfer  of  the 
stock,  for  that  the  power  of  transferring  stock  is  a  power 
given  by  statute,  and  the  exercise  of  such  power  is  ex- 
pressly restrained  by  the  statute  to  one  mode  only,  viz. 
<<  by  entries  in  the  transfer  books  kept  at  the  Bank," 
which  entry,  it  is  enacted,  '*  shall  be  signed  by  the 
parties  making  such  transfers,  or  their  attorneys^  autho- 
rized by  writing  under  their  hand  and  seal,"  and  that 
no  other  method  of  transferring  stock  shall  be  good. 
Inasmuch,  therefore,  as  the  supposed  transfer  of  the 
stock  in  question  has  not  been  exercised  by  that  mode, 
the  entry  in  the  transfer  book  kept  at  the  Bank  not 
having  been  signed  by  the  party  making  the  transfer, 
nor  by  any  attorney  authorized  by  writing  under  her 
hand  and  seal,  it  is  contended  that  it  is  altogether  in- 
operative ;  that  the  stock  is  not  taken  out  of  Mrs.  KeaL" 
ing^s  name,  but  still  remains  hers  as  fully  as  if  no 
transfer  whatever  had  been  made  thereof;  and  the  case 
of  Dams  v.  the  Bank  of  England^  2  Bing.  309,  is  cited 
and  relied  upon  as  an  authority  directly  in  point  in 
support  of  such  proposition ;  but  we  hold  it  to  be  alto- 
gether unnecessary,  on  the  present  occasion,  to  discuss 
the  proposition  above  advanced,  or  the  authority  of  the 
case  cited  in  support  of  it ;  for  although  the  proposition 
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may  be  true  to  its  full  extent^  and  the  authority  of  the 
case  above  cited  in  support  of  it  may  be  free  from  all 
doubt  or  difficulty,  still,  under  the  circumstances  stated 
in  the  special  verdict^  we  are  of  opinion  that  the  plaintiff 
below  is  at  liberty  to  abandon  and  give  up  all  claim  to 
her  former  stock  so  standing  in  her  name^  and  to  sue  for 
the  money  produced  by  the  sale  of  such  stock  as  for  her 
own  money,  which  we  think  has  been  sufficiently  traced 
into  the  hands  of  the  defendants  below. 

It  is  unnecessary  to  enlarge  upon  the  extreme  diffi- 
culty, or^  more  properly,  impracticability,  under  which 
Mrs.  Keating  would  be  placed,  if,  as  matters  now  remain^ 
she  should  elect  either  to  receive  the  dividends  or  to  sell 
her  stock;  it  is  sufficient  to  observe,  that  the  special 
verdict  finds,  that  when  stock  is  sold,  an  entry  of  the 
transfer  is  made  in  the  Bank  books,  and  the  name  of 
the  purchaser  substituted  for  that  of  the  seller ;  that  the 
dividend  warrants  are  thenceforth  made  out  in  the  pur- 
chaser's name,  who  receives  the  dividend,  and  the  seller's 
name  is  no  further  noticed.  Now  it  is  obvious  that  a 
transfer,  under  a  forged  power,  or  by  an  impostor,  has  all 
the  appearance^  and^  unless  impeached  by  the  genuine 
stockholder  to  the  extent  to  which  the  same  can  be  im- 
peached, the  same  consequences,  as  a  genuine  transfer : 
his  name  is  entered  in  the  Bank  books  as  the  stock- 
holder; the  dividend  warrants  are  made  out  in  bis 
name;  and  he,  as  the  holder  of  the  warrant,  has  the 
right  to  insist  upon  the  payment  of  the  dividends ;  and 
in  this  particular  case  the  special  verdict  finds,  that  it 
is  not  possible  to  distinguish  the  accounts,  to  the  credit 
of  which  the  plainufifs  stocky  so  sold  under  the  power  of 
attorney,  now  stands.  If  the  plaintiff  below,  there- 
fore, were  to  apply  to  receive  payment  of  the  dividends, 
or  to  sell  the  stock,  she  would  be  met  with  an  in- 
superable difficulty.     Although  the  stock  may,  in  con- 
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templation  of  law,  still  be  vested  in  her,  it  is  certain  that 
she  could  not  either  receive  the  dividend  or  sell  the 
stock,  until  she  bad  first  compelled  the  Bank  to  pur- 
chase, de  novo,  in  her  name,  an  equal  quantity  of  the 
same  stock. 

Is  she  compelled  to  adopt  this  circuitous  process,  or  is 
she  at  liberty  to  abandon  all  further  concern  with  her 
stocky  and  to  consider  the  price  which  was  paid  by  the 
purchaser  for  that  which  was  her  stock  to  be  her  money, 
and  to  follow  it  into  the  bands  of  the  present  defendants 
below? 

This,  as  before  stated,  appears  to  us  to  be  the  question 
reserved  for  our  consideration,  and  upon  this  question 
we  think  her  at  liberty  to  give  up  the  pursuit  of  the 
stock  itself,  and  to  have  recourse  to  the  price  received 
for  it,  unless  any  of  the  objections  which  have  been 
urged  at  your  Lordships'  bar  should  be  allowed  to  be 
available  under  the  particular  circumstances  of  this 
case. 

The  general  proposition,  that  where  a  party  who  has 
been  injured  has  different  remedies  against  different 
persons,  he  may  elect  which  of  them  he  will  pursue,  is 
not  called  in  question.  If  the  goods  of  A.  are  wrong- 
fully taken  and  sold,  it  is  not  disputed  that  the  owner 
may  bring  trover  against  the  wrongdoer,  or  may  elect 
to  consider  him  as  his  agent,  may  adopt  the  sale,  and 
maintain  an  action  for  the  price;  but  it  is  objected, 
that  such  general  rule  will  not  apply  to  the  present 
case,  on  various  grounds  which  have  been  advanced  on 
the  part  of  the  defendants. 

Those  objections  appear  to  resolve  themselves  sub- 
stantially into  four.  1st,  It  has  been  urged  that  the 
transfer  in  this  case  being  an  act,  not  voidable  only,  but 
absolutely  void,  it  is  incapable  of  being  confirmed  by 
any  voluntary  election  of  the  party.  .  2dly,  That  at  all 
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events  in  this  case  such  election  is  taken  away»  upon        1834. 
the  grounds  of  public  policy ;  for  that  the  sale  of  the 
stock  having  been  made  through  the  medium  of  a  felony,  «. 

to  allow  the  maintenance  of  this  action  would  in  effect  Kbatino. 
be  to  affirm  a  sale  completed  through  a  felony,  and 
would  give  the  plaintiff  a  right  of  action,  arising  imme- 
diately out  of  the  felony  itself.  Sdly,  That  it  does  not 
appear,  from  the  facts  found  in  the  special  verdict,  that 
the  money  produced  by  the  sale  of  the  stock  came  to  the 
hands  of  the  present  defendants  under  such  circumstances 
as  would  constitute  it  money  had  and  received  by  the 
defendants  below  to  the  use  of  the  plaintiff;  and,  lastly. 
That  by  the  subsequent  transactions  between  the  plaintiff 
and  the  Bank  of  England  she  has  lost  any  right  of  action 
against  the  defendants,  if  she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  the  pre- 
sent state  of  facts.     It  was  urged  at  the  bar,  that  a  lease 
under  a  power  being  void,  on  account  of  a  non-compli- 
ance with  the  terms  of  the  power,  or  a  lease  under  the 
enabling  statutes  being  void,  on  account  of  the  non- 
observance  of  the  requisites  rendered  necessary  by  those 
acts,  such  void  lease  cannot  be  set  up  or  confirmed  by 
any  act  of  the  lessor;  but  these  instances  only  prove 
that  acts  done  to  confirm  the  lease  itself  are  nugatory : 
and  that  the  estate  of  the  lessee  remains  precisely  the 
same  as  before  such  acts  of  confirmation.     Here  the 
former  owner  of  the  stock  does  not  seek  to  confirm  the 
title  of  the  transferee  of  the  stock.     No  act  done  by  her 
is  done  eo  intuitu  ;  it  is  perfectly  indifferent  to  her  whe- 
ther the  right  of  the  transferee  to  hold  the  stock  be 
strengthened  or  not     She  is  looking  only  to  the  right 
of  recovering  the  purchase  money ;  and  if,  in  seeking  to 
recover  that,  she  does  not  by  her  election  make  the 
right  of  the  purchaser  weaker,  it  can  be  no  objection 
that  she  do^  not  make  it  better.     In  fact,  however,  the 
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1834.       interest  of  the  purchaser  of  the  stock  is  so  fiir  oollatendly 
'-■     '         and  incidentally  strengthened,  that,  after  recovering  the 
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i;.  price  for  which  it  was  sold,  she  would  effectually  be 

Keating,  stopped  from  seeking  any  remedy  against^  or  question- 
ing in  any  manner,  the  tide  of  the  purchaser  of  the 
stock. 

As  to  the  second  objection,  it  may  be  admitted  that 
the  civil  remedy  is  in  all  cases  suspended  by  a  felony, 
where  the  act  complained  of,  which  would  otherwise 
have  given  a  right  of  action  to  the  plaintiff,  is  a  felonious 
act  Upon  this  ground,  Mrs.  Keating  would  have  lost 
any  right  of  action  which  she  could  otherwise  have  had 
against  Fatmtieroy  for  the  wrongful  sale  of  her  stock, 
without  her  authority,  by  reason  of  the  felony  committed 
by  him,  as  the  means  of  selling  the  stock.  But  this 
principle  does  not  apply  to  the  present  case,  upon  two 
grounds.  1st,  None  of  the  present  defendants  had  any 
privity  or  share  whatever  in  the  felonious  act ;  there  is 
therefore  no  felony  committed  by  them,  in  which  the 
civil  right  arising  against  them^  supposing  it  to  exist, 
can  merge  or  be  suspended;  they  are  innocent  third 
persons.  And,  2dly,  Faimtleroyy  the  person  guilty  of 
the  forgery,  had  suffered  the  extreme  penalty  of  the  law 
before  the  action  was  brought,  not  indeed  for  the  com- 
mission of  this  particular  forgery,  but  of  another  of  the 
same  nature ;  and  the  present  plaintiff  having  given  to 
the  Baqk  all  the  means  in  her  power  for  prosecuting  the 
felon,  it  became  impossible,  without  any  default  in  her, 
that  he  should  be  prosecuted  and  punished  for  this 
felony.  The  case,  therefore,  falls  virithin  the  principle 
laid  down  by,  though  not  within  the  precise  circum- 
stances of,  the  two  cases  that  were  cited  at  the  bar, 
Dawkes  v.  Cavanaghy  Styky  346,  and  CraAy  v.  Laing, 
12  Easty  409.  As  to  the  argument,  that  to  affirm  this 
sale  is  to  affirm  a  felony,  that  point  may  be  considered 
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to  have  been  decided  in  the  cause  of  Stone  v.  Marsh, 
6  Bam.  §•  Cres.  551,  with  which  decision  we  entirely 
concur.  Lord  Tenterden,  in  giving  the  judgment  of  the 
Court  of  King's  Bench  in  that  case,  puts  the  question 
(page  565)  in  so  clear  a  point  of  view,  that  it  will  be 
better  to  transcribe  his  words :  — "  It  was  contended 
that  the  maxim  of  ratifying  a  precedent  unauthorized 
act,  and  taking  the  benefit  of  it,  cannot  apply  to  a  void 
or  felonious  act,  and  that  here  the  plaintiff  were  seeking 
to  ratify  the  felonious  act  of  Fauvtieroy^  and  were  making 
that  act  the  ground  of  their  demand.  In  this  latter 
assertion  lies  the  fallacy  of  the  defendant's  argument. 
The  assertion  is  incorrect;  in  fact,  the  plaintiffs  do  not 
seek  to  ratify  the  felonious  act ;  they  do  not  make  that 
act  the  ground  of  their  demand.  The  ground  of  their 
demand  is  the  actual  receipt  of  the  money  produced  by 
the  sale  and  transfer  of  their  annuities.  The  sale  was 
not  a  felonious  act,  nor  was  the  transfer,  nor  the  receipt 
of  the  money :  the  felonious  act  was  antecedent  to  all 
these^  and  was  complete  without  them,  and  was  only  the 
inducement  to  the  Bank  of  Engtand  to  allow  the  trans- 
fer to  be  made."  We  think,  therefore,  upon  the  reasons 
above  given,  that  this  second  objection  falls  to  the 
ground. 

But  it  is  objected,  thirdly,  that  the  proceeds  of  the 
sale  of  the  stock  never  came  into  the  hands  of  the  de- 
fendants; so  as  to  be  money  received  by  them  to  the  use 
of  the  plaintiff;  and  the  consideration  of  this  objection 
involves  two  questions :  —  First,  did  the  money  actually 
come  into  the  possession  of  the  defendants  ?  Secondfy, 
if  it  ever  were  in  their  possession,  had  the  defendants  the 
means  of  knowledge^  whilst  it  remained  in  their  hands, 
that  it  was  the  money  of  the  plaintiff,  and  not  the  money 
of  Faunileroy,  As  to  the  first  point,  the  special  verdict 
finds  expressly,  that  Simpson,  the  broker,  paid  the  sum 
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of  6,013/.  2s.  &d.,  being  the  amount  of  the  sum  receiTed 
from  Tbrfttt^^  deducting  one  half  of  the  usual  commis- 
sion—  by  a  cheque  payable  to  Marsh  and  Co.  into  the 
hands  of  Martin  and  Co.  to  the  account  of  Marsh  and 
Co.,  at  the  precise  time  of  such  payment;  therefore 
there  can  be  no  doubt  but  that  it  was  as  much  money 
under  their  control,  as  any  other  money  paid   in  at 
Martin  and  Co.'s,  by  any  customer  under  ordinary  cir- 
cumstances.    The  house  of  Marsh  and  Co.  might  have 
drawn  the  whole  of  the  balance  into  their  own  hands: 
if  the  same  money  had  been  paid  into  Martin  and  Co.'s, 
as  the  produce  of  the  plaintifPs  stock,  sold  under  a 
genuine  power  of  attorney,  it  would  unquestionably  have 
been  received  by  all  the  defendants  to  the  use  of  the 
plaintiiF.     It  would  not  the  less  be  money  received  by 
the  partners  of  the  firm,  because — as  found  in  the  special 
verdict  —  it  was  entered  in  the  account  as  *<  Cash  per 
FanmOeray^  or  because  it  never  appeared  in  the  house- 
book  or  any  other  books  of  Marsh  and  Co.,  but  only  in 
the  pass-book  of  that  firm  with  Martin  and  Co.,  or  be- 
cause it  never  came  into  the  yearly  balancing  of  the 
house  of  Marsh  and  Co.,  or  in  any  other  manner  into 
their  books.  Those  several  circumstances  prove  no  more 
than  that  Fauntkroy^  one  of  the  partners,  deceived  the 
others,  by  preventing  the  money  from  being  ultimately 
brought  to  the  account  of  the  house;  but  as  between 
them  and  the  person  by  the  sale  of  whose  stock  it  was 
produced,  we  think  the  fraud  of  their  partner  FauHttaroy^ 
in  the  subsequent  appropriation  of  the  money,  affords 
no  answer,  after  it  has  once  been  in  their  power ;  and 
that  it  was  so,  appears  to  be  distinctly  stated  in  the 
special  verdicL 

But  it  is  urged,  that  the  present  defendants  had  no 
knowledge  that  the  money  was  the  property  of  the  plain- 
tiff, being  perfectly  ignorant,  as  the  special  verdict  finds^ 
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of  the  commission  of  the  forgery,  of  the  sale  of  the  stock, 
or  the  payment  of  the  produce  of  such  sale  into  their 
account  at  Martin  and  Co.'s. 

It  must  be  admitted  that  they  were  so  far  imposed 
upon  by  the  acts  of  their  partner,  as  to  be  ignorant  that 
the  sum  above  mentioned  was  the  produce  of  the  plain- 
tiiTs  stock ;  but  it  is  equally  clear  that  the  defendants 
might  have  discovered  the  payment  of  the  money  and 
the  source  from  which  it  was  derived,  if  they  had  used 
the  ordinary  diligence  of  men  of  business. 

If  they  had  not  the  actual  knowledge,  they  had  all  the 
means  of  knowledge ;  and  there  is  no  principle  of  law 
upon  which  they  can  succeed  in  protecting  themselves 
from  responsibility  in  a  case  wherein,  if  actual  knowledge 
were  necessary,  they  might  have  acquired  it  by  using  the 
ordinary  diligence  which  their  calling  requires. 

As  to  the  last  ground  of  objection  to  the  plaintiff's 
right  to  recover^  it  is  argued,  that  by  the  agreement  into 
which  she  entered  with  the  Bank,  and  under  which  she 
has  received,  from  the  time  of  the  sale,  the  dividends 
which  would  have  become  due,  she  has  disaffirmed  the 
sale,  with  a  full  knowledge  of  all  the  facts,  and  therefore 
cannot  now  be  allowed  to  set  it  up  as  a  valid  sale. 

But  it  appears  to  us,  that  it  is  sufficient  to  look  at  the 
terms  of  such  agreement,  to  give  an  answer  to  the  objec- 
tion* That  agreement  expressly  reserves  to  Mrs.  iijsa/iT^ 
the  right  to  have  recourse  either  to  the  Bank  or  the 
present  defendants  for  her  remedy,  as  she  may  be  ad^ 
vised.  It  therefore  leaves  the  question^  whether  the  sale 
be  affirmed  or  not^  completely  in  uncertainty,  until  she 
make  her  election  to  have  recourse  to  the  one  or  the 
other ;  and  the  agreement  is  one  which  causes  no  dis- 
advantage to  the  rights  of  the  defendants,  who,  if  liable, 
can  only  be  liable  once  to  the  payment  of  the  money 
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actually  received,  whether  the  Bank  have  in  the  mean- 
time advanced  the  dividends  or  not. 

Upon  the  whole,  therefore,  we  beg  to  state  oar  opinion 
to  be,  that  upon  the  question  which  has  been  proposed 
to  us  by  your  Lordships,  Ann  Keating  has  the  right  to 
recover  the  produce  of  her  stock  against  the  surviving 
partners  of  the  firm,  who  received  it  under  the  circum- 
stances stated  in  the  special  verdict  in  an  action  for 
money  had  and  received  to  her  use. 

The  Lord  Chief  Justice  of  the  Common  Pleas  desires 
to  have  it  expressly  understood  that  he  fully  concurs  in 
the  opinion  now  delivered. 


The  Judges  having  given  judgment  in  another  case, 
the  following  observations  were  made  by  the  Lord 
Chancellor : 

Lord  Chancellor  :  —  I  was  not  present  when  the 
Learned  Judges  gave  their  opinion  in  the  case  of  Marsk 
and  Keating^  which  was  a  case  of  considerable  import- 
ance, and  on  that  account  was  very  fit  to  be  brought 
here,  and  it  was  in  consequence  of  that  I  recommended 
it  should  come  here  when  it  was  before  me  in  the  Court 
of  Chancery.  The  Learned  Judges  have  all  agreed  in 
opinion,  in  support  of  the  judgment  below;  I  therefore 
move  your  Lordships,  that  the  judgment  be  affirmed, 
but  at  the  same  time  without  costs,  in  consideration  of 
the  importance  of  the  question,  and  the  opinion  of  the 
Court  below  having  been  in  favour  of  taking  the  sense 
of  your  Lordship's  House. 


Judgment  affirmed,  without  costs. 
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Ex  parte  HETHERINGTON.— In  the  matter  of       C.of  R. 

GLOSSOP.  ^^'  20, 

1833. 

Mr.  J3L/GH  for  the  bankrupt  (Gbssop):  —  lu  this  Where,  on  a 
case  a  petition  to  stay  the  bankrupt's  certificate  has  been  Sie'cerUfiaue/ 
presented  by  a  creditor  named  Hetherington^  but  only  the  bankrupt's 
served  one  day  before  the  day  for  which  it  was  an-  quoted  delay, 

1       rm  -I-       •         •      n       i  ^^^  Undertook 

swered.    The  present  appucation  is  for  leave  to  pre-  toaerrethe 
sent  a  cross  petition  for  its  allowance  on  the  ground  of  J|^^  *^"  t^^ 
non-service,  and  that  it  may  be  heard  to-morrow.  latter  caooot 

afWrwards  have 
the  petition 

Sir  George  Rose :  —  In  reply  to  the  affidavits  filed  by  called  on,  out  of 

«...  1,     1  .  .  ,       turn,  to  be  dis- 

the  petitioner  m  support  of  the  petition  to  stay,  the  miased  for  want 
bankrupt  has  filed  an  affidavit  alleged  to  be  scandalous,  of  P«"on«l  ?»- 

*^  'Ts  ^   Yice,  according 

and  a  reference  is  pending  as  to  that;  but  for  that  the  to  ex  parte 
petition  would  have  been  heard  before  this,  consequently  253,  and  ex 
the  delay  is  caused  by  the  bankrupt.     Under  these  cir-  ^Sif  *^^. 
cumstances  it  becomes  a  question  for  consideration,  whe-  ^-  ^^i* 

SembUt  that 

ther  you  can  appear,  and  ask  to  be  heard  ?  the  rule,  that  a 

bankrupt  can- 
.  ,  not  waive  the 

Mr.  Bligh:  —  The  order  of  reference  was  improperly  necessity  of  per- 
obtained,  not  having  been  made  on  the  application  of  rpetitioTto  *^^ 
the  party  scandalized.     Ex  parte  Pelhanu  Mont.  209,  »**y  *\»  certifi- 

^  1         1  11-1  cate,  does  not 

decides  that  the  party  scandalized  must  apply.  apply  when  a 

professional 
man  is  inter* 

The  Chief  Judge:  —  There  certainly  is  a  dictum  posed, 
to  that  effect  by  the  Vice- Chancellor  in  ex  parte  Pet- 
ham  (a),  but  there  is  also  a  dictum  the  other  way  by  Lord 
Eldtm.{b) 

(a)  Mont,  209*  either  in  a  suit  or  in  this  pro* 
{Jb)\iiexparieSiriipson^l5Ves,  ceeding  (in  bankruptcy)  allega- 
476,  **  I  do  not  think,  with  refe-  tions  bearing  cruelly  upon  the 
rencetothis  subject  of  scandal  in  moral  character  of  individuals, 
proceedings,  that  any  application  and  not  relevant  to  the  sub- 
by  any  person  is  necessary.  The  ject,  shall  not  be  put  upon  the 
Court  ought  to  take  care  that  record. 


I  of 
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1833.  Sir  George  Base :  —  And  I  always  have  understood 

■~"~         the  practice  to  be,  that  any  person  might  apply* 

JEx  parte 

HSTHEUMOTON. 

In  the  matter  The  Chief  Jodge:  —  But  I  am  of  opinion,  that  the 
Glossop.  objection  of  want  of  service  overrules  all  questions  cod- 
nected  with  affidavits.  But  notice  has  not  been  given 
to  the  other  side.  Let  notice  be  given,  and  renew  this 
application,  (a) 

Dec,2\.  TAr.  Montagu  and  lAr.  Bligh  renewed  the  applica- 

tion :  —  The  rule  always  has  been,  and  it  is  to  be  hoped 
always  will  continue  strictissimi  Juris,  that  a  petition  to 
stay  the  certificate  must  be  personally  served  on  the 
bankrupt  two  clear  days  before  that  appointed  for  the 
hearing ;  ex  parte  NoOey^  1  GL^J.  68,  &  C,  2  Jac.  $•  W. 
220 ;  ex  parU  Kendall,  1  Ves,  8f  B.  544,  S.  C,  2  Rose, 
115 ;  ex  parte  CouOxmmy  2  Bose,  ISl ;  ex  parte  Bosanquet, 
1  Mont.Sf  Gregg.  Dig.  161.  So  strict  is  this  rule  that 
the  bankrupt  cannot,  by  any  act  of  his,  waive  the  neces- 
sity of  personal  service,  admitting  the  receipt  of  the 
petition  is  not  a  waiver;  ex  parte  Fumivaly  1  GLSfJ. 
254:  nor  is  filing  affidavits  or  applying  to  have  the 
petition  advanced ;  ex  parte  Groom,  Buck,  40 ;  ex  parte 
Kendall,  1  Fes.  §* B.  544;  ex  parU  Harford,  Buck,  38. 
The  bankrupt  might  have  waited  till  the  petition  was 
called  on,  when  it  would  be  dismissed  with  costs;  ex 
parte  Hopley,  2  Jac,  Sf  W.  222 :  but  he  preferred  making 
the  present  application,  that  his  certificate  may  be  forth- 
with allowed,  following  ex  parte  Moore,  1  GLtfJ,  253, 
and  ex  parte  Brenchly,  1  Mont,  jp  Gregg.  Dig.  161. 

Mr.  Chandless  for  the  petitioner :  —  As  to  the  service, 
the  petition  was  answered  on  the  29tb  of  November. 


(a)  In  strictness  a  cross  petition  was  necessary,  but  it  was  agreed 
to  waive  that  form  in  order  to  save  expence. 
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On  that  day  a  letter  was  sent  to  Braham^  the  solicitor         1833. 

to  the  bankrupt,  stating  that  the  petition  had  been  pre-         • 

sented,  and  requesting  that  a  day  might  be  appointed   HvtuKuwrov, 
when  the  bankrupt  might  be  served.      On  the  5th  of  '"  the^  matter 
December  the  solicitor  to  the  bankrupt  came  to  BaW"      Glossop. 
/tVs  office,  requesting  that  the  hearing  might  be  post- 
poned on  account  of  a  domestic  affliction ;  and  he  wrote 
a  letter,  in  order  to  furnish  evidence  of  his  request,  at 
the  same  time  he  expressly  undertook  to  serve  his  own 
client  the  bankrupt.      Under  these  circumstances  it  is 
submitted  the  application  cannot  be  entertained. 

Mr.  Bligh  in  reply  (Mr.  Montagu  having  left  the 
Court) :  — 

The  general  rules  of  practice  are  not  denied;  and  the 
question  is,  whether  the  bankrupt  were  personally  served 
two  days  before,  or  whether  any  thing  has  been  done  to 
waive  service. 

The  petitioner  was  aware  of  the  existence  of  the  rule, 
and  knowing  it,  and  that  the  bankrupt  could  not  be 
found,  he  ought  to  have  applied  to  substitute  service. 
Ex  parte  Harrison^  1  GL  ^  J.  71 ;  ex  parte  Hopley^ 
2  Jac.  8f  Walk.  222.  The  letter  in  question,  which  asks 
the  bankrupt's  own  solicitor  to  serve  the  petition  on 
him,  was  dated  the  7th,  and  the  petition  was  answered 
for  the  9th,  so  that  in  any  event  the  petition  was  not 
served  in  time. 

The  Chief  Judge  :  — 

I  understand  the  facts  of  the  case  to  be  as  follow :  On 
the  5th,  Bra/mm^  the  solicitor  to  the  respondent,  called 
on  BawlinSj  the  solicitor  to  the  petitioner,  and  asked  that 
the  petition  might  stand  over  on  account  of  a  domestic 
affliction ;  whereon  Rawlins  requested  him  to  write  a 
Vol.  I.  u  R 
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1833.        letter)  in  order  that  be  might  be  furnished  with  evidence 

of  the  fact ;  this  letter  was  accordingly  written  by  Bra- 

HETRKMiraTON.  ^^191,  and  sent  on  the  6th,  on  which  day  BawUns  re- 
in the  matter  qn^sie^j  Braham  to  serve  his  {Br€iham*s)  own  dient,  the 
Glossop.      bankrupt,  which  he  verbally  agreed  to  do. 

As  to  the  general  rule  there  is  no  doubt.  But  none 
of  the  cited  cases  apply  where  the  want  of  service  arises 
from  the  conduct  of  the  bankrupt  or  his  solicitor. 

On  the  5th  an  application  for  delay  was  made  by  the 
bankrupt's  solicitor,  by  which  the  petitioner  was  lulled 
into  security,  and  moreover  the  bankrupt's  solicitor  then 
gave  a  verbal  undertaking  to*  serve  his  client. 

Under  all  these  circumstances,  this  is  not  a  case  in 
which  the  petition  ought  to  be  called  on,  out  of  its  turn, 
in  order  to  be  dismissed. 

Sir  John  Cross: — The  first  step  towards  delay  was 
taken  by  the  bankrupt's  soh'citor.  When  the  respondent 
asked  for  a  week's  delay,  did  he  not  give  a  week  more  to 
serve  in  ?  If  so,  he  was  served  in  time.  I  therefore  can 
perceive  no  reason  for  granting  the  present  application. 

Sir  Georpe  Base :  — 

The  Court  ever  has  been,  and  probably  ever  will  be, 
indulgent  in  cases  of  certificates.  The  rule  is,  that  the 
bankrupt  must  be  personally  served  at  least  two  clear 
days  before  the  day  appointed  for  the  hearing,  and  that 
the  bankrupt  himself  cannot  waive  the  necessity  for  such 
service.  But  it  is  very  different  when  the  bankrupt 
moves  to  advance  the  petition,  in  order  to  have  it  dis- 
missed for  want  of  service.  * 

When  the  petition  comes  before  the  Court  in  r^ular 
course,  the  objection  of  want  of  service  may  be  started 
and  will  be  disposed  of.     But  I  would  beg  to  surest, 
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that  though  ex  parte  'Pwmxval^  1  GL  Sf  J.  254,  decides         1834. 

that  the  bankrupt  cannot  himself  waive  the  necessity  of        

personal  service,  and  is  not  bound  by  admission  of  other  HRHuunaTON. 
service,  yet  that  is  because  merchants  and  traders  are  *°  the  matter 
not  expected  to  know  the  rules  of  practice,  and  are      Glossop. 
uninformed  of  the  protection  they  may  be  entitled  to 
thereunder,  and  that  it  might  be  very  different  when  a 
professional  man  is  interposed  who  is  aware  of  the  rules 
of  practice.     In  this  case  the  solicitor,  who  knew  that 
the  petition  must  be  personaUy  served,  undertook  so  to 
serve  it. 

It  would  have  been  more  regular  to  have  brought  on 
the  present  question  on  petition,  but  the  Court  has 
entertained  it  on  motion,  such  being  by  arrangement, 
and  to  save  expencet 

Motion  dismissed,  with  costs  against  the  bankrupt, 
but  their  payment  to  be  suspended  till  the 
hearing  of  the  petition*  (a) 

(a)  On  the  1 2th  of  January  1854  the  petition  came  on  in  regular 
course,  and  was  dismissed,  the  petitioner  not  appearing. 
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SITTINGS  AFTER  TRINITY   TERM   1834. 


Ex  parU  MUNK.—  In  the  matter  of  MUNK. 
C.  of  R. 

June  23,       2  mg  ^ng  ^  petitiou  to  supersede)  presented  by  the 

bankrupt. 

held,  under  the        The  commission  issued  in  1824^  and  was  subsequently 

nlTri^Jd^!    transferred  to  C.  F.  Williams  esq.,  by  whom  Mr.  James 

able,  though       Clark  was  appointed  official  assiraee.    In  May  1829  the 

there  were  not     _       ,  J^'^     .  .  .  i  .  j 

the  requisites  to  bankrupt  brought  an  action  agamst  the  assignee  and 
su^vport  iL         messenger,  in  which  he  was  nonsuited.    In  October  18OT 

he  presented  a  petition  to  supersede,  which  was  dismissed 
with  costs,  which  were  not  paid.  In  February  1831  he 
presented  another  petition  to  supersede  or  for  an  issue, 
which  was  dismissed  with  costs,  which  were  not  paid. 

In  January  1833  an  action  was  brought,  in  order  to 
try  the  validity  of  the  commission,  in  which  the  bank- 
rupt was  plaintiff,  and  the  official  assignee  defendant^ 
to  recover  rent  received  by  the  latter.  A  verdict  was 
found  in  favour  of  the  petitioner,  on  the  ground  of  there 
being  no  good  petitioning  creditor's  debt. 

In  Trinity  Term  following  a  new  trial  was  ordered. 

The  case  was  argued  for  a  new  trial  on  the  following 
case,  stated  for  the  opinion  of  the  Court,  as  reported  in 
10  Bing.  102. 

This  was  an  action  brought  to  recover  the  sum  of  80/. 
for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use.  A  commission  of  bankrupt  issued  against 
the  plaintiff^  dated  1824,  and  the  defendant  was  after- 
wards appointed  official  assignee  under  the  commission. 
The  80/.  claimed  in  this  action  was  received  from  the 
tenant  of  the  plaintifTs  estate  by  the  defendant  as  official 
assignee,  and  as  such  he  signed  the  receipt  for  the 
amount.    The  plaintiff  had  applied  to  a  commissioner  of 
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bankrupt  to  appoint  an  official  assignee  to  investigate  if        ISSl. 

any  debt  were  due  to  the  petitioning  creditor,  to  enable        

him,  the  plaintiff^  to  dispute  the  validity  of  the  commis-         Munk. 
sion.     It  was  agreed  to  be  taken  as  fact,  for  the  purpose  ^"  *^®  matter 
of  this  case,  that  the  plaintiflp  was  not  a  bankrupt  at  the         Munk. 
time  the  commission  of  bankrupt  issued.     The  question 
for  the  bpinion  of  the  Court   was,  first,  whether  the 
defendant  were  liable  in  this  action,  the  money  sought  to 
be  recovered  having  been  received  by  him  in  his  cha- 
racter of  official  assignee;  and,  secondly,  whether  the 
application  made  by  the  plaintiff  as  above  would  preclude 
him  from  maintaining  the  action. 

The  cause  was  again  tried  on  the  5th  of  December, 
when  the  jury  again  found  that  there  was  not  a  good 
petitioning  creditor's  debt.  The  bankrupt  also  brought 
an  action  in  the  Exchequer  against  the  tenant  of  the 
same  estate,  to  recover  rent  due  subsequendy  to  that 
received  by  the  official  assignee ;  the  tenant  interpleaded, 
and  finally  an  order  was  made  for  payment  out  of  court 
to  the  bankrupt  of  the  rent. 

In  November  1833  the  bankrupt  petitioned  the  Court 
of  Review  to  supersede,  but  the  hearing  was  stayed  till 
he  had  cleared  his  contempt  by  paying  the  costs  of  the 
former  petitions. 

This  was  another  petition  to  supersede* 

The  two  creditors'  assignees  consented  to  the  super- 
sedeas, but  the  official  assignee  refused  to  consent. 

Sir  George  Rose:  —  Why  did  the  official  assignee 
defend  the  action  without  first  coming  to  this  Court  to 
receive  directions  how  he  should  act  ? 

Mr.  Bacon :  —  He  took  the  advice  of  the  commis- 
sioners. 

Mr.  Swanston  for  tlie  petition :  —  There  have  been 
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18S4.        two  verdicts  against  the  oommission,  which  is  invalidy  for 

want  of  a  petitioning  creditor's  debt.    The  assignees  are 

MuNE.       convinced  the  commission   cannot  be  supported,  and 

In  the  matter  consent  to  the  supersedeas;  the  official  assignee  alone 

MuNK.       resists,  as  he  before  defended  the  action,  in  which  he 

was  wrongs  as  the  verdict  against  him  proves.    It  always 

was  of  course,  before  the  Lord  Chancellor,  to  supersede 

after  verdicts  against  the  commission. 

Mr.  Boom  for  the  official  assignee. 

Per  Curiam :  — 

This  commission  issued  ten  years  ago.  Two  petitions 
to  supersede  by  the  bankrupt  have  been  dismissed,  and 
the  hearing  of  a  third  stayed,  and  now  he  petitions,  for 
the  fourth  time,  on  the  ground  of  a  verdict  against  the 
conmiission  in  an  action  against  an  official  assignee  who 
was  appointed  on  his  special  application;  and  on  the 
strength  of  this  verdict  in  his  favour  he  comes  t^  super- 
sede, without  stating  any  thing  to  enable  the  Court  to 
judge  of  the  propriety  of  the  action  or  of  the  yerdict. 
It  has  been  urged  this  Court  must  supersede  after  a 
verdict  against  the  commission.  Such  is  not  the  case. 
A  verdict  is  only  a  strong  circumstance  of  inducement. 
Even  putting  the  verdict  here  as  a  judgment,  and  there- 
fore oondnsive,  yet,  after  ten  years  have  elapsed,  afiier 
the  active  acquiescence  of  the  bankrupt  in  procuring  the 
appointment  of  an  official  assignee,  and  after  the  dismissal 
of  the  former  petitions,  this  Court  would  do  wrong  to 
encourage  the  present  application. 

This  petition  must  be  dismissed,  and,  though  the  peti- 
tioner be  a  bankrupt,  with  costs  to  the  official  assignee. 

Petition  dismissed,  with  costs. 
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Ex  parte  BALDWIN—  In  the  matter  of  DUNCAN     j^^ 

NEIL  SMITH.  1884.  * 

ril  ^  ,  The  Court  can 

X  HIS  was  a  petition  to  reverse  the  decision  of  a  sub-  reverse  the  de- 

j.   ..  ^I'Lij  i  /•  "I  cision  of  a  Sub- 

diVLsion  court,  which  had  expunged  a  proof;  and  a  cross  division  Court 
petition  to  confirm  the  decision.  fact^^to  ^J"^ 

It  was  presented  under  6  Geo.  4|  c.  16,  s.  60,  which  pungingaproof, 

^  .     .  i_  1      ^^^  °ot  beinff 

gives  to  commissioners  power  to  expunge,  but  expressly  within  sect,  so 
reserves  to  each  party  a  right  to  petition  against  the  ^L*^^'^' 
determination  of  the  commissioners. 


Mr.  J.  Russell  and  Mr.  BetheU,  for  the  creditors  who 
had  applied  to  expunge,  objected  that  the  Court  had  not 
jurisdiction. 

The  1  &  2  W.  4,  c.  56,  s.  30,  enacts,  <<  that  any  one 
of  the  said  commissioners,  if  he  think  fit,  may  adjourn 
the  examination  of  a  proof  of  debt  to  be  heard  before  a 
subdivision  court,  which  said  court  shall  proceed  with 
such  examination,  and  finally  and  without  any  appeal, 
except  upon  matters  of  law  or  equity,  or  the  refusal  or 
the  admission  of  evidence,  shall  determine  upon  such 
proof  of  debts." 

This  appeal  is  on  a  question  of  fact,  not  of  law  or 
equity,  and  therefore  cannot  be  entertained.  [The 
Chibf  Judge: — That  section  refers  to  the  admission 
or  rejection  of  proofi.  This  is  a  question  as  to  ex- 
punging a  proof:  is  that  witlun  the  section  ?]  If  sec- 
tion 30  relate  to  proofs  only,  and  have  no  reference  to 
cases  of  expunging,  then  this,  which  was  an  expunging, 
was  done  coram  rum  judice:  but  the  other  side  have 
acquiesced  in  allowing  that  it  was  coram  judice^  and 
now  seek  to  appeal  as  to  a  matter  of  fact,  which  they 
cannot  do. 

R  R  4 
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1834.  Mr.  Swanstony  Mr.  Montagu^  Mr.  Keene^  and  Mr.  E. 

•""^         Chitty^  contra,  were  stopped  by  the  Court. 

Ex  parte 
Baldwin. 

In  the  matter       p^^  Curiam  :  — 
of 
Smith.  The  objection  to  the  jurisdiction  is  not  valid.     The 

30th  section  of  the  1  &  2  W.  4.  is  confined  to  cases 
of  proofs  and  does  not  relate  to  applications  to 
expunge^  which  are  made  under  section  60  of  6  Geo.  4, 
c.  16. 

That  this  question  went  before  a  subdivision  court 
does  not  prove  it  to  have  been  adjourned  under  sec- 
tion 30.     The  7th  section  of  1  &  2  W«  4.  enacts,  that  it 
shall  be  lawful  for  any  one  or  more  of  the  said  six  com- 
missioners to  have,  perform^  and  execute  all  the  powers, 
duties,  and  authorities  by  any  act  or  acts  of  parliament 
now  in   force  vested   in   commissioners   of   bankrupt. 
Section  60  of  6  Geo.  4,  c  16,  authorizes  commissioners 
to  expunge  a  proof.     The  result  of  the  two  sections  is, 
that  any  one  or   more  of  the  commissioners  of  the 
Court  of  Bankruptcy  may  expunge   a   proof.      Any 
one,    any   three,    or    all  six,   might   sit   together  fat 
that  purpose.     As  any  one  might  act,  the  fact  of  his 
being  assisted  by  two  of  his  colleagues  can  make  no 
difference. 

The  object  of  the  legislature  in  this  30th  clause 
appears  to  have  been  to  provide  for  a  prompt  de- 
cision in  questions  of  proof;  because,  while  appeals 
were  pending  to  the  Court,  the  commissioner  could 
not  proceed  in  the  administration  of  the  estate;  there- 
fore an  instant  adjournment  to  a  subdivision  court 
was  provided,  and  the  a[^al  confined  to  points  of  law, 
equity,  or  evidence;  and  section  31  provides  for  the 
setting  apart  a  sum  to  answer  any  dividend  in  the 
meanwhile. 
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Section  30  does  not  apply  to   cases  of  expunging  1834. 

which    may   happen    to   be   referred   to  a  subdivision  ■ 

court,  but  only  to  cases  of  proof  so  referred ;  we  are  Baldwin. 

consequently  bound  to  hear  this  petition,  no  express  ^"  ^^^  matter 

words  having  been  used  to  deprive  us  of  jurisdiction  in  Smith. 
the  present  case. 

Objection  overruled. 


Ex  parte  BALDWIN.— In  the  matter  of  DUNCAN      C.  of  R. 

NEIL  SMITH.  J^^  24, 

1834. 

1  HIS  was  an  appeal  from  a  subdivision  court  as  to  An  application 

'^^  to  examine  vwa 

expunging  a  proof.    See  antCy  page  615.    Mr.  Swanston  voce  shoald  be 
and  Mr.  Montagu  having  concluded  the  case  on  affidavit,  petition  is  heard 
the  Court  declared  that  there  was  not  sufficient  evidence  ^^^^^ 

Jsx  parte 

to  overrule  the  decision  below;  whereon  Mr,  Swanston  ^rmrfy,  2  2>«i. 

_____  «         -  ..  Ill  »    ^  i  ^-  120,  and 

and  Mr.  Montagu  for  the  petitioner  asked  that  a  mva  jmm^  2  Deo, 
voce  examination  might  be  had.  tomcted^' 

Per  Curiam : — You  are  now  too  late ;  the  application 
should  have  been  made  before  the  case  was  heard  on 
affidavit ;  the  Court  cannot  permit  a  party  to  conclude 
his  case  on  affidavit,  and  when  he  finds  the  Court  against 
him,  then  to  have  a  vivd  voce  examination. 

Mr.  Swanston  and  Mr.  Montagu : — The  practice  is  to 
hear  first  on  affidavit,  and  then,  if  necessary,  to  have  a 
vivd  voce  examination,  as  was  setded  in  ex  parte  Armsby, 

2  Dea.  if  Ch,  120,  where  an  application  was  made  to 
issue  process  for  a  vivd  voce  examination  in  the  first  in- 
stance, but  the  Court  refused  until  the  case  had  first  been 
heard  on  affidavits,  when  they  would  be  more  competent 


Smith. 
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1834.        to  decide  whether  such  an  examination  were  necessary 

EjTparte     ^"^  ^^  Same  was  held  in  Anon.^  2  Dea.  ^  Ch.  140. 

Baldwin. 
Id  the  matter 

of  Per  Curiam :  —  An  application  to  have  witnesses  ex- 

amined viva  voce  may  be  made  at  any  time  before  the 
hearing;  such  is  the  general  rule  of  practice,  which,  like 
all  other  general  rules,  must  sometimes  give  way  to  cir- 
cumstances. The  cases  referred  to  are  not  reported 
sufficiently  at  length ;  the  Court  did  not  lay  down  any 
general  rule,  but  the  decisions  were  in  consequence  cf 
peculiar  circumstances  which  arose  in  those  cases. 

Mr.  Beihell  (amictts  Curice) :  —  Having  been  counsel 
in  ex  parte  Armsby  in  the  matter  of  Lordj  I  am  enabled 
to  state  that  the  facts  of  that  case  were  as  follow:  — 
Numerous  and  long  affidavits  were  filed  on  both  sides, 
which  were  contradictory,  and  a  motion  was  made  before 
the  hearing,  on  the  ground  of  this  contradiction,  that 
an  issue  might  be  had  at  which  the  witnesses  would  be 
examined  vivd  voce^  instead  of  the  case  being  heard  on 
petition  and  affidavit ;  but  the  Court  said,  as  the  case 
had  gone  so  far,  it  would  not  then  order  an  issue,  but 
would  first  hear  the  petition  and  affidavits;  and  if  any 
contradiction  appeared  on  the  evidence,  the  Court  would 
then  order  an  issue. 

The  Chief  Judge: — That  is  my  impression  of  what 
took  place ;  the  expence  to  which  the  parties  had  already 
been  put  by  the  affidavits  also  influenced  me. 
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Ex  parte  JAR  VIS,  one,  &c.  —  In  the  matter  of         C.  of  R. 

ELLIOT.  Jtt/y4,, 

M  R.  SWANSTON :  —  On  the  26th  of  June  a  country  Unopened  fiat 
fiat  issued  on  the  petition  of  Thomas  Hazelwood  and  ^J^^th° 
Thomas  Turner.     This  fiat  is  not  yet  opened.  docket  papers. 

The  solicitor,  in  making  out  the  bond  and  affidavit, 
described  them  as  Thomas  Hazelwood  of  Withybrooke, 
in  the  county  of  Warwick,  fanner  and  grazier,  and 
TTiomas  Turner  his  partner,  meaning,  by  <^  his  partner," 
that  he  was  his  partner  in  this  particular  debt,  that  is, 
the  debt  was  owing  to  them  jointly.  The  office  thus  de- 
scribed the  petitioning  creditors  in  the  fiat : — ^<  Thomas 
Hazelwood  and  Thomas  Turner  of  Withybrooke,  in 
the  county  of  Warwick,  farmers  and  graziers,  and 
partners." 

This  is  a  petition  that  the  fiat  might  be  amended, 
altering  the  description  to  that  in  the  docket  papers. 

Ordered  accordingly,  (a) 


Ex  parte  DUN  ST  AN.—  In  the  matter  of  C.  of  R. 

DUNSTAN.  J^y  5, 

1834. 

A.  CREDITOR  had  given  a  power  of  attorney  to  &m»&f,  that  a 
A.  B.  to  sign  the  bankrupt's  certificate,  which  he  signed  ^gned  the  oerti^ 
accordingly.    When  the  certificate  came  to  the  office,  it  *****  ^^  •'*°''- 

"  •^  ^  ^  ney,  cannot  stop 

was  discovered  that  there  was  no  affidavit  verifying  the  the  certificate  by 

___^ subsequently 

'      ^      \  '  withholding  an 

(a)  It  nvill  be  observed  that  the  error  arose  in  the  office,  and  that  affidavit  verify- 
there  were  the  docket  papers,  which  were  correct,  to  amend  by.         ing  his  signature 

to  the  power. 
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1834.        execution  of  the  power  of  attorney,  whereon  the  power 

was  sent  back  to  the  creditor,  accompanied  with  a  draft 

DaNSTAN.      ^^  ^^^  requisite  affidavit ;  these  the  creditor  now  refused 

Id  the  matter  ^q  return,  and  endeavoured  to  make  terms.     This  was 
of 
Dunstan:     a  petition  for  an  order  on  the  creditor  to  deliver  up  the 

power  and  affidavit,  or  that  the  certificate  might  pass 

without  the  signature  of  the  creditor. 

The  creditor  was  served,  but  did  not  appear. 

Mr.  Prendergast  for  the  petition. 

Ordered,  That  the  certificate  be  received  in  the 
office,  and  remain  there,  and  notice  be  given  to  the 
creditor  of  this  order,  and  that  he  may  oppose  the 
allowance  of  the  certificate  if  he  think  fit;  at  the  end  of 
twenty-one  days  the  petitioner  to  be  at  liberty  to  apply 
again  to  the  Court,  and  the  petition  to  stand  over  in 
meantime. 


C.  of  R.      Ex  parte  TUFFNELL.— In  the  matter  of  WATTS. 

1834.        Ilr  ATTSf  being  mortgagee  of  an  estate  under  a  demise 
A  mortgagee  ot   jjy  ^^y  ^f  mortf^aiTe  for  500  years,  deposited  the  mort- 

a  term  gave  an        ^        ^  ^^^  ,  •^  .  . 

equitable  mort*  gage  deed  with  Tuffhellj  in  order  to  give  him  an  equitable 
fn^enUypur-  mortgage  for  800/.  WatU  afterwards  purchased  the 
chased  the         equilv  of  redemption. 

eqmty  of  re-  ^      y  sr 

demption.  Wotts  became  bankrupt. 

Held,  that  Uie 
equitable  mort- 
gagee was  en-         Mr.  BeaumoTit :  —  This  is  a  petition  by  JktffheOy  pray- 

of  the  equity  of  i"g  ^^  ^ay  be  declared  equitable  mortgagee,  and  for  a 
•there ^*tedb  ^^^'  °^^  of  the  mortgage  term  only,  but  of  the  equity  of 
the  assignees,      redemption  which  had  been  purchased  by  Watts,  as  the 

deposit  of  tide-deeds  is  not  a  conveyance,  but  a  trans- 
action giving  a  lien  for  the  full  amount  of  the  sum 
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intended  to  be  secured  thereby,  and  that  the  re-delivery         1834. 
of  the  deeds  cannot  be  enforced  until  the  whole  sura  so 

J  ,  .,  Ex  parte 

secured  be  paid.  Tuffnell. 

In  the  matter 

Per  Curiam :  —  Take  the  usual  order ;  that  is,  for  a  Watts. 
sale  of  the  property  in  the  mortgage  security  contained. 
If  the  assignees  do  not  take  the  equity  of  redemption 
and  pay  off  TuffheUf  there  is  no  doubt  he  may  put  up  for 
sale  the  whole  interest  of  the  bankrupt  in  the  premises. 
In  that  case  the  assignees  will  join  in  the  conveyance  to 
the  purchaser. 


Ex  parte  APLE.  —  In  the  matter  of  FRIEND.  C.  of  R. 

Julylh 
JVl  R.  MONT  AG  U  applied  for  the  usual  order  in  the  case         1834. 

of  equitable  mortgages.  The  mortgage  was  of  an  equitable   ^  ^^  ™°'*- 

estate,  ^ut  there  was  a  regular  mortgage  deed.  equitable  estate 

is  within  Lord 
Loughborough's 

Per  Curiam : — This  is  a  legal  mortgage  of  an  equitable  general  order, 
estate,  which  the  commissioner  can  order  to  be  sold  under 
Lord  Loughborough^s  order.    What  necessity  is  there  to 
apply  to  this  G>urt? 

Mr.  Sturgeon  (who  consented  for  the  assignees)  said, 
many  persons  entertained  doubts  upon  the  subject. 

Per  Curiam :  —  Is  there  any  ground  for  the  doubt  ? 
However,  as  the  petition  has  been  presented,  the  order 
may  be  made. 

Ordered. 
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C.  of  R.      Ex  parte  JOHNSTON,  on  behalf  of  the  Hibernian  J<nnt 

JWy  1 1,  Stock  Company.  —  In  the  matter  of  COHEN. 

18S4. 

Special  cttK sent  IN  this  case  the  commissioner  did  not  give  any  jadg- 
nooer'murtbe  ^'^'^^  but  directed  the  facts  to  be  set  forth  in  a  special 
^"^^^^^  ?"        ease,  for  the  decision  of  the  Court  of  Review, 

upon  pebuon.  -■       m^ 

On  a  former  day  Mr.  Lhyd  applied  to  the  Court  for 

duhonour  of  a  direction  how  to  proceed  to  have  the  case  set  down  for 
biU  must  be  sent  aTffument,  this  beiniT  the  first   instance  in  which  the 

to  the  house  of        ®  ,  ,         , 

a  bankrupt  in.  Court  of  Review  had  thus  been  called  on  for  its  jndg- 
hebe'notUiere.  i^^^i^t  on  a  special  case,  which  had  been  prepared  io 
_.    ~~         pursuance  of  the  1  &  2  W.  4,  c  66.  s.  2.  which  enacts 

The  holder  must   *  ^  »  *  — 7 

use  due  diU-  ^<  that  all  such  matters  to  be  heard  and  determined  in 
nodoe;  t£^*  *®  ^^  Court  of  Review  shall  be  brought  on  by  way 
effect  thereof  is  of  petition,  motion,  or  special  case  J*  &c.     The  Court 

another  thing.  '^  '  .  .       ,, 

directed  that  the  special  case  should  be  stated  on  a 

ffi^n^tothe'^  petition,  adding  the  &ct,   that  the  commissioner  had 

messenger,  if  in  directed  a  Special  case,  and  praying  the  judgment  of 

the  Court  thereon;  and  that  such  petition  diould  be 

2n^^tJ*^of  ^^  answered,  filed,  and  served  as  usual. 

giving  noUce  to      *nj^  jgy  f}^  case  Came  on  for  arirument.     The  W- 

the  assignees  ?  "^  t  •       i_ 

lowing  are  the  facts  as  stated  m  the 

SPECIAL  CASE. 

In  the  year  18S2,  and  for  some  time  previously,  the 
bankrupt  Coken  carried  on  the  trade  of  a  jeweller,  at  a 
certain  house  and  shop  situate  at  14,  Lower  Ormond 
Quay,  in  the  City  of  Dublin;  and  when  in  London, 
from  time  to  time  he  conducted  the  same  trade  in  Buiy 
Street,  St  Mary  Axe.  The  Hibernian  Joint  Stock 
Loan  Company  is  a  joint  stock  company  duly  autho- 
rized by  act  of  parliament  to  sue  and  be  sued  in  the 
name  of  their  secretary,  and  carrying  on  the  business  of 
bankers  in  Dublin. 
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The  bankrupt  had  a  discount  account  with  this  com-        1834. 

pany,  and  upon  the  24th  of  January  1833  the  company        

held  various  bills  of  exchange  and  promissory  notes,  all     Johnston. 
of  which  had  been  duly  discounted  by  the  company  for  '"  the  matter 
account  of  the  bankrupt,  and  had  been  duly  indorsed        Cohen. 
and  delivered  by  him  to  the  company. 

On  the  24th  of  January  1833  the  bankrupt  quitted 
Dublin  and  came  to  London,  leaving  at  that  time  his 
house  and  shop  in  the  care  of  his  wife  and  derk,  who 
resided  therein. 

On  the  6th  February  1833  a  fiat  was  awarded  against 
the  bankrupt,  by  the  name  and  description  oi  Joseph  Wolfe 
Cohen  of  Lower  Ormond  Quay,  in  the  city  of  Dublin, 
and  of  Bury  Street,  St.  Mary  Axe,  in  the  city  of  Lon- 
don, wholesale  jeweller  and  factor,  dealer  and  chapman, 
under  which,  on  the  8th  of  the  same  month,  he  was  duly 
declared  a  bankrupt;  and  the  same  was  advertised  in 
the  London  Gazette  of  that  night ;  and  Patrick  JohmUm 
was  duly  appointed  the  official  assignee  of  his  estate 
and  effects. 

The  messenger  under  the  fiat  was  sent  to  Dublin  to 
take  possession  of  the  bankrupt's  house,  shop,  and  pro- 
perty, where  he  arrived  upon  the  11th  of  February,  and 
remained  there  until  the  13th  of  March  following, 
during  which  time  he  superintended  the  removal  of  the 
bankrupt's  property  firom  Dublin  to  London.  The 
shop  during  that  time  continued  closed,  and  no  business 
was  carried  on  upon  the  premises  during  the  above 
period  ;  but  the  house,  to  which  the  shop  was  attached, 
was  open,  and  various  messages  and  letters  were  received 
by  the  messenger  relating  to  the  bankrupt's  affairs;  and^ 
upon  the  messenger  quitting  possession  of  the  premises, 
he  left  the  same  in  the  occupation  of  the  wife  of  the 
bankrupt  and  his  family.  The  Hibernian  Loan  Com- 
pany had,  however,  no  notice  that  the  messenger  was 
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1834.  so  in  possession,  Upon  the  21st  of  February,  Hart, 
Josqihj  and  King  were  appointed  creditors'  assignees; 
Johnston,  but  the  company  had  no  notice  that  they  had  been  so 
In  thc^matter  appointed.  The  bankrupt  did  not  return  to  DuWin 
Cohen.  until  after  the  12th  of  April  183S,  when  he  passed  his 
last  examination  under  the  fiat.  All  the  bills  of  ex- 
change and  promissory  notes  so  discounted  by  the 
Hibernian  Loan  Company  were  drawn  by  the  bank- 
rupt, and  fell  due  after  the  bankruptcy.  They  were 
particularly  described  in  a  schedule  contained  in  the 
special  case,  and  were  twenty-nine  in  number.  Of  these 
bills  and  notes  seven  were  drawn  and  made  respectively 
for  the  accommodation  of  the  bankrupt,  and  nine  were 
accepted  and  made  respectively  for  value.  Of  those 
accepted  for  value  one  bill  for  164/.  6«.  3d,  fell  due 
upon  the  12th  of  February  1833,  one  for  lOOiL  upon 
the  28th  of  February  1833,  one  for  ISL  upon  the  3d  of 
March  1833,  one  for  1972.  IBs,  Id.  upon  the  11th  of 
March  1833 ;  and  the  others  fell  due  at  various  dates 
after  the  13th  of  March  1833.  Among  these  was  one 
for  77/.  10«.  6d!.,  one  for  14/.  7«.  Ic/.,  and  another  for 
32/.  88.  Sd.  £ight  other  bills  and  notes  did  not  appear, 
either  by  the  bankrupt's  books  or  by  his  balance  sheets, 
to  have  been  given  for  value ;  and  the  only  evidence  to 
prove  that  they  were  so  given  for  value  was  a  letter  from 
the  bankrupt  to  the  solicitor  for  the  fiat,  stating,  that, 
to  the  best  of  his  knowledge,  he,  the  bankrupt,  gave 
value  for  them.  Of  these  last^mentioned  bills  two  fell 
due  upon  the  10th  February  1833,  one  upon  the 
26th  February  1833,  one  upon  the  4th  March  1833, 
one  upon  the  10th  March  1833,  and  the  others  after 
the  13th  March  1833.  Two  other  bills  were  in  the 
like  predicament ;  one  of  these  fell  due  upon  the  6th  of 
February  1833,  and  tlte  other  upon  the  16th  March 
1833.     The   Hibernian  Joint    Stock    Loan    Company 
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tendered  a  proof  for  all  these  bills  of  exchange  and        1834. 
notes;   but  as  no  evidence  was  adduced  by  the  com- 
pany  that  any  notice  of  the  dishonour  of  the  bills  or     Johnston. 
notes  had  been  left  at  the  bankrupt's  house,  or  given  to       '*'®  matter 
the  assignees  or  solicitor  to  the  fiat,  and  the  objection  of       Cohen. 
the  want  of  notice  having  been  taken  by  the  assignees 
and  solicitor  to  tlie  fiat,  the  commissioner  refused  to 
allow  any  one  of  the  bills  or  notes  to  be  proved ;  and  he 
directed  a  special  case  to  be  stated  for  the  opinion  of  the 
Court  of  Review  as  to  the  following  question ;  namely, 
Whether  all  or  any  of  the  said  bills  of  exchange  and 
promissory  notes  were,  under  the  circumstances  stated, 
proveable  under  the  fiat  ? 

The  petition  prayed  that  the  Court  would  be  pleased 
to  take  the  special  case  into  consideration,  and  make 
such  order  thereupon  as  should  seem  right  and  the  jus- 
tice of  the  case  might  require. 

The  objection  to  the  proof  of  the  seven  bills  which 
were  drawn  for  the  accommodation  of  the  bankrupt  was 
waived  by  the  counsel  for  the  respondents. 

Mr.  Uoyd  for  the  petition :  — 

1st,  As  to  the  four  bills  for  value. 

Iliese  four  bills  fell  due  while  the  messenger  was  in 
possession,  which  was  from  the  11th  of  February  to  the 
13th  of  March,  during  which  period  the  bankrupt  was 
absent  .from  the  house^  so  that  there  was  no  one  to 
whom  notice  could  be  given. 

But  it  is  contended  that  the  bankruptcy  dispensed 
with  the  necessity  for  notice,  as  was  held  in  ex  parte 
Solartey  2  Dea.  8f  Ch,  261  (a),  where  the  Chief  Judge  said, 
"  Although  no  notice  of  the  dishonour  was  given,  yet, 
as  they  fell  due  after  the  bankruptcy  of  Messrs.  Xhow^fe*, 
no  notice  was  requisite." 

{fl)  See  the  report  of  this  case,  posiea. 

Vol.  I.  s  s 
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1884*  The  Chief  Judge  :  —  In  that  case  no  objection  of 

^''—  want  of  notice  was  taken  by  the  assignees  when  before 
Johnston.  ^^  commissioners,  nor  was  it  adverted  to  in  any  of  the 
Id  the  matter  affidavits,  but  was  urged  in  argument  in  this  Court  for 
Cohen.  the  first  time ;  and  I  for  one  held,  that,  under  these  dr- 
cumstances,  if  the  assignees  intended  to  insist  on  the 
want  of  notice,  they  should  have  intimated  that  to  the 
other  side*  In  that  case  the  acceptor  as  well  as  the 
drawer  became  bankrupt;  and  the  Court  said,  that  there- 
fore no  injury  had  arisen  from  want  of  notice,  and  that 
though  the  want  of  notice  would  have  been  fatal  at  law, 
yet  that  this  Court  would  not  allow  such  an  objection  to 
prevail,  coming  from  assignees^  and  urged  here  on  the 
sudden,  and  for  the  first  time.  This  should  be  stated 
in  relief  of  the  reporters;  for,  not  being  prominent  in 
the  discussion,  I  might  have  passed  it  over  shortly,  and 
have  been  less  explicit  on  that  point  than  on  the  other 
points,  so  that  what  I  said  might  have  been  missed,  and 
I  therefore  may  be  responsible  in  some  measure  for  the 
mistake ;  but  I  certainly  did  advert  to  these  points  in 
my  judgment. 

Mr,  Uoyd :  — 

Ex  parte  Moliney  19  Ves.  216,  may  perhaps  be  dted 
by  the  other  side;  but  all  that  case  decided  was,  that 
before  the  choice  of  assignees  notice  to  the  bankrupt  is 
enough;  but  it  does  not  decide  that  such  notice  is 
necessary. 

In  Bohde  v,  Procter,  4  Bam.  §•  Ores.  517,  it  was 
decided,  that,  where  the  drawer  becomes  bankrupt  and 
absconds,  notice  of  the  dishonour  must  be  given  to  the 
messenger  in  possession.  Now,  even  though  that  case 
should  be  held  to  apply  to  the  bills  which  became  due 
while  the  messenger  was  in  possession,  yet  it  would  not 
apply  to  the  others,  as  Mr.  Justice  Bayley^  in  giving 
_  13 
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the  judgment  of  the  Courts  says  (p.  523),  <^  It  is  not        1834. 
necessary  to  decide  in  this  case  whether,  in  the  event  of      ^ 

• ,  ,  Ja^  parte 

the  bankruptcy  of  a  party  entitled  to  notice,  the  holder  Johnston. 
is  bound  to  find  out  his  assignees ;  nor  is  it  necessary  to  ^"  ^®  matter 
say  what  would  be  the  case  if  such  a  party's  house  were  Cohen. 
shut  up,  and  there  were  no  means  afforded  there  of 
discovering  him  or  his  representatives ;  for  in  this  case 
the  bankrupt's  house  continued  open.  The  agent  of 
his  representatives,  the  messenger,  who  was  also  in  some 
degree  his  representative,  was  there ;  and  a  notice  there 
would  have  reached  the  assignees,  and  have  given  them 
the  power  of  considering  whether  they  should  have 
taken  any  and  what  steps  against  iMcklan.  In  a  very 
excellent  modern  publication  on  the  law  of  bills  of  ex- 
change, combining  the  Scotch  and  English  law  upon 
the  subject,  Thompson,  535,  it  is  laid  down,  that,  in  case 
of  the  bankruptcy  of  the  drawer  or  of  an  indorser, 
notice  must  still  be  given  to  the  bankrupt,  or  to  the 
trustee  vested  with  his  estate  for  behoof  of  his  creditors ; 
and  he  refers,  amongst  other  decisions,  to  the  case 
ex  parte  Moline.  (a)  Whether  this  be  universally  and 
in  all  cases  true  it  is  not  now  necessary  to  decide ;  all 
the  present  case  requires  is  this,  that  where  the  bank- 
rupt's house  continues  open^  and  an  agent  of  the  as- 
signees there,  notice  is  essential ;  and  a  neglect  to  give  it 
bars  the  holdei's  claims  against  the  bankrupt's  estate." 

Mr.  Justice  Bayley  speaks  of  the  agent  being  present; 
but^  in  the  case  now  before  the  Court,  what  '<  agent " 
was  in  the  house  after  the  messenger  had  quitted  posses- 
sion? No  person  was  there  but  the  wife.  Now  the 
wife  is  not  the  agent  of  the  husband  to  receive  notice 
in  such  matters  of  business.     But  it  is  also  contended 


(a)  19  Ves.  216. 

s  s  2 
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1834.        that  the  messenger  is  neither  the  agent  of  the  bankrupt 
'  nor  of  the  assignees ;  he  is  an  officer  of  the  Coart  only, 

£tX  parte 

Johnston,      not  able  to  receive  notices ;  his  duty  is  ministerial,  viz. 
In  the  matter  ^^  g^j^^  ^qJ  preserve  property. 

Cohen.  In  Bayley  on  Bills,  284,  the  rule  is  thus  laid  down : 

*^  If  a  party  entitled  to  notice  become  bankrupt,  but 
assignees  are  not  chosen,  notice  to  him  is  sufficient; 
there  need  not  be  any  further  notice  when  assignees 
are  chosen.  But  if  he  have  absconded,  and  as^gnees 
be  chosen,  and  the  holder  know  it,  he  must  give  notice 
to  the  assignees,  especially  if  the  bankrupt's  house  be 
still  open,  and  the  messenger  under  the  commission  be 
in  possession  of  it." 

Such  is  the  fair  rule.  If  assignees  be  chosen,  and 
the  holder  know  it,  then  he  must  give  them  notice. 
In  the  case  now  before  the  Court  assignees  were  not 
chosen,  and  the  bankrupt  had  absconded,  which  ren- 
dered it  impossible  to  give  him  notice. 

Sir  John  Cross :  —  The  word  used  in  the  case  is  not 
<'  absconded,"  but  *^  quitted."  The  case  does  not  allege 
that  the  company  had  no  notice  that  an  official  assignee 
had  been  appointed. 

Mr.  Uoyd :  —  As  the  petition  is  silent,  the  oontnuy 
is  to  be  presumed.  Bohde  v.  Proder^  4  Beam,  tf  Ores. 
517,  is  not  a  case  to  be  carried  any  further,  and  is  not 
a  precedent,  save  in  a  case  quite  quaiuor  pedUms. 

The  Chief  Judge  :  —  The  question  is,  whether  due 
diligence  have  been  used  ?  What  is  due  diligence  may 
vary  in  each  case.  Whether  the  result  of  such  due  dili- 
gence were  that  the  parties  had  notice  is  quite  another 
thing.  Bayley  on  Bills,  page  286,  says,  ^  the  drawer 
of  a  bill  and  every  indorser  of  a  bill  or  note  is  prima 
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facte   to  be  presumed  entitled  to  bring  an  action  on        1834. 
paying  it,  therefore  entitled  to  insist  on  a  want  of  notice         """"~ 
or  on  a  n^lect  to  make  a  proper  presentment ;  but  the     Joumros. 
contrary  may  be  proved ;  and  the  representative  of  such  '"  '**®  matter 
drawer,  &c.,  in  case  of  death,  bankruptcy,  &c.,  stands  in        Cohen. 
his  place,  and  is  equally  entitled  to  notice." 

Mr.  Uoyd:  — 

In  Bohde  v.  Procter j  4  Bam.  8f  Ores,  517,  allusion  is 
made  to  Scotch  law.  In  BelFs  Scotch  Law  several  cases 
are  cited,  none  of  which  bear  him  out  in  the  proposition 
laid  down.  In  the  recent  decisions  on  the  French  code 
no  such  doctrine  as  that  contended  for  has  obtained. 

Up  to  a  certain  time  it  was  indisputably  law,  that  the 
bankruptcy  of  the  drawer  dispensed  with  the  necessity 
of  notice.  Such  was  the  opinion  of  Lord  l^urbWj  as 
appears  from  Smith  v.  Leuns^  Bro.  C  C.  I .  In  Henky^^ 
Bankrupt  Laws,  page  132  (edit,  of  1825),  reference  is 
made  to  this  case,  and  it  is  added,  ^'  but  this  has  been 
repeatedly  overruled,  and  it  has  been  decided,  that  nei- 
ther the  bankruptcy  nor  the  known  insolvency  of  the 
party  constitute  any  excuse  for  the  neglect  to  give  due 
notice  of  non-acceptance  or  non-payment."  But  the 
cases  cited  in  support  do  not  bear  out  the  proposition, 
that  Lord  7%ttrfot£;'s  judgment  has  been  overruled. 

2d,  As  to  the  bills  which,  though  given  for  value, 
import  to  be  accommodation  bills. 

It  was  held  in  Sharpe  v.  Bailey y  9  Bam.  8f  Ores.  44, 
that  when  the  drawer  of  a  bill  made  it  payable  at  his 
own  house,  the  jury  might  fairly  infer  it  was  an  accom- 
modation bill,  which  rendered  it  unnecessary  to  give 
notice  of  its  non-payment  to  the  acceptor. 

Mr.  SkeCf  for  the  assignees,  was  stopped  by  the  Court. 

s  s  3 
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1834.  The  Chief  Judge  : — 

j^  Lord  Eldan  (a)  had  not  conceived  that  some  nodoe 

JCjs  porfe 

JoHNBTON.     was  requisite,  he  would  not  have  decided  that  notice  to 
In  thc^matter  ^^  bankrupt  was  sufficient;  he  would  have  said  "  do 
CoHEBr«       notice  is  necessary/* 

There  may  be  circumstances,  such  as  the  bankmpl 
absconding  and  shutting  up  his  shop,  and  there  being 
no  assignees  elected,  in  which,  as  notice  could  not  be 
given,  it  might  be  open  to  argue  that  it  might  be  dis- 
pensed with.  In  this  case  some  person  was  constandy 
on  the  premises. 

The  assignees  admitting,  that,  as  to  seven  of  the  bilk, 
no  assets  of  the  bankrupt  were  ever  in  the  hands  of  the 
acceptor,  the  order  for  proof  on  those  is  of  course.  The 
question  is  as  to  the  other  bills,  all  of  whicb  became 
due  after  the  bankruptcy, —  some  before  the  messenger 
entered,  some  while  he  was  in  possession,  and  others 
after  the  bankrupt  had  returned,  but  all  while  the  wife 
and  family  of  the  bankrupt  were  there,  to  some  of 
whom  notice  of  the  dishonour  might  therefore  have  been 
given. 

I  am  not  inclined  to  carry  the  principle  of  Sohde  v. 
Procter y  4  Bam.  ^  Ores.  617,  any  further;  but  without 
doing  so,  it  may  be  decided  that  the  other  bills  are  not 
proveable.  The  rule  requires  notice  to  be  given  to  those 
who  would  be  entitled  to  recover  over:  those  persons 
are  here  the  assignees* 

Ex  parte  Moline,  19  Ves,  216,  decided  that  notice  to 
the  bankrupt  before  the  choice  of  assignees  was  good,  as 
he  represented  his  estate  till  they  were  chosen.  Bohde 
V.  Procter^  4  Bam.  ^  Ores.  517,  decided  that  on  the 
bankruptcy  of  the  drawer  —  the  messenger  being  in 


{a)  In  eit  parte  MohnCf  19  Ves,  216. 
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possession  —  due  diligence  must  be  used,  and  notice  left        1834. 

at  bis  residence*     In  that  case  tbe  bankrupt  had  ab*        

scondedy  and  the  messenger  was  in  possession.  In  the  JoHNtroN. 
present  case  there  is  no  evidence  that  the  bankrupt  ab-  ^"  ^^  matter 
sconded.  So  far  as  appearances  went,  indeed,  before  Cohen. 
the  messenger  came  down^  the  business  was  carrying  on 
as  usual.  When  the  messenger  did  come  down,  Sohde 
V.  ProdeTf  4  Bam.  ^  Cres.  517,  decides  that  notice 
should  be  given  to  him  in  that  case.  Baron  Bayky  says, 
'<  It  is  not  ^necessary  to  decide  in  this  case,  whether,  in 
the  event  of  the  bankruptcy  of  a  party  entitled  to  notice, 
the  holder  is  bound  to  endeavour  to  6nd  out  his  as- 
signees; nor  is  it  necessary  to  say  what  would  be  the  case 
if  such  a  party^s  house  were  shut  up,  and  there  were  no 
means  afforded  there  of  discovering  him  or  his  represen- 
tatives, for  in  this  case  the  bankrupt's  house  continued 
open;  the  agent  of  his  representatives,  the  messenger,, 
who  was  also  in  some  degree  his  representative,  was 
there,  and  a  notice  there  would  have  reached  the  as- 
signees.'' Therefore,  while  the  messenger  was  in  pos- 
session, notice  should  have  been  given  to  him.  It  is  said, 
the  parties  did  not  know  that  the  messenger  was  in  pos^ 
session :  that  creates  no  difference ;  if  they  had  gone  or 
sent  to  the  house,  the  messenger  would  have  known  the 
fiu:t,  and  have  sent  notice  to  the  proper  parties ;  but  they 
took  no  pains  whatever  to  give  notice,  and  therefore  are 
not  entitled  to  prove.  It  has  been  argued,  that  notice 
could  not  have  been  given  after  the  departure  of  the 
messenger,  as  the  wife  was  not  an  agent  to  receive  such 
notices;  but  here  again  the  general  principle  applies, 
viz.  that  due  diligence  should  be  used.  The  parties 
never  went  to  the  house,  never  sent  any  manner  of 
notice;  if  they  had,  and  then  discovered  that  a  bank- 
ruptcy had  taken  place,  the  question  would  have  arisen 

s  s  4 
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1834*        as  to  the  necessity  of  finding  the  assignees  and  giving 

notice  to  them,  a  question  left  undecided  by  Rohde  v. 

Johnston.  Procter ^  4  Bctrn.  §•  Ores*  617,  But  instead  of  using  due 
In  the  matter  diligence,  they  used  none  at  all ;  the  consequence  is,  that 
Cohen.  in  the  absence  of  notice,  either  to  the  bankrupt  or  his 
assignees,  these  bills  are  not  proveable.  Some  of  the 
bills  were  drawn  by  the  bankrupt,  or  at  his  procuration, 
and  made  payable  at  his  house,  and  it  is  said  these  were 
not  for  value,  and  consequently,  according  to  Sharpe  v. 
BayUyy  9  Bam.  8f  Cres,  44,  it  may  be  inferred  that  these 
were  accommodation  bills,  and  that  no  notice  of  dis- 
honour was  necessary*  It  is  not  shown  that  the  bUIs 
were  presented  at  the  house,  nor  was  that  indeed  neces- 
sary ;  the  party  was  personally  liable  wherever  he  might 
be,  whether  at  Dublin,  at  Belfast,  or  elsewhere,  nor  is  it 
shown  that  any  thing  tantamount  to  notice  was  given. 

It  was  argued  that  certain  of  the  bills  were  given  for 
value,  though  that  does  not  appear  either  by  the  bank- 
rupt's books  or  by  his  balance  sheets.  The  cases  of 
Highmare  v.  Primrose,  5  Mmde  Sf  Sel.  65,  and  Priddy 
y.  Henbreyy  1  Bam.  8f  Cres4  674,  show,  that,  as  between 
the  drawer  and  acceptor,  on  a  bill  expressed  to  be  for 
value,  it  is  presumed  to  be  value  received  by  the  drawee, 
and  an  action  of  debt  is  maintainable.  The  petitioner, 
in  order  to  succeed  in  proving  that  no  notice  was  neces- 
sary, must  prove  that  no  value  or  assets  were  in  the 
hand  of  the  drawee.  This  must  be  proved  negatively 
by  the  holder,  which  has  not  been  done. 

As  to  the  other  bills,  we  have  no  &cts  from  which  to 
draw  any  inference  that  they  were  mere  accommodation 
bills,  nor  can  we  infer  that  any  thing  tantamount  to 
notice  was  given :  the  consequence  is,  that  the  decision 
as  to  these  eight  bills  must  follow  that  as  to  the  others. 
This  petition  must  be  dismissed. 
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Sir  John  Cross :  —  1 834. 

As  to  the  eight  bills,  the  holder  not  having  proved       J^'^ 

1     •        I  .ii       •  o  I  -"J^  parte 

them  to  be  accommodation  bills,  the  proof  as  to  them     Johnston. 
must  be  rejected.  ^"  the^  matter 

As  to  the  other  bills,  the  questions  as  to  the  time  when        Cohen. 
due,  or  who  was  then  in  the  house,  do  not  appear  to  me 
to  be  material  facts. 

It  has  been  contended,  that  the  bankruptcy  prevents 
the  necessity  of  giving  any  notice  at  all.  Such  is  not 
law ;  the  authorities  have  established  the  rule  requiring 
notice.  It  has  been  urged,  that  assuming  notice  in 
general  to  be  necessary,  yet  here  it  could  not  be  given, 
as  the  bankrupt  had  absconded.  The  special  case  does 
not  so  state.  He  was  indeed  absent  from  his  house,  but 
what  of  that? 

Sir  George  Rose :  — 

The  bankrupt  having  domiciled  some  of  the  bills  at 
his  own  house  is  a  strong  circumstance  towards  proving 
them  to  be  accommodation  bills;  but  the  special  case 
finds  otherwise.  They  are  therefore  not  proveable.  My 
opinion,  however,  is,  that  the  being  so  domiciled  does 
not  dispense  with  the  necessity  of  notice  of  dishonour  to 
the  drawer.  Upon  the  abstract  question,  how  far,  on 
the  bankruptcy  of  a  drawer  of  a  bill,  it  is  necessary  for 
the  holder  to  give  notice  of  its  dishonour,  it  appears  to 
me  that  ex  parte  Bohdej  Mont,  if  Mac.  430,  settles  the 
point* 

As  to  the  necessity  of  notice  to  the  assignees.  As- 
signees under  a  fiat  have  no  higher  title  than  any  other 
assignees.  Suppose  assignees  of  a  trader  of  his  property, 
on  trust  to  pay  his  debts,  could  they  refuse  payment 
because  notice  of  dishonour  had  not  been  given  to  them  ? 
Surely  not.  What  right  have  assignees  under  a  bank- 
ruptcy to  such  a  notice  ?     Convenience  has  been  men- 
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1834.        tioned.     Ex  parte  Bohde,  ManL  Sf  Mac.  430^  refers  to 
"""^        that  convenience,  and  it  appears  to  have  been  consi- 

JoHNSTON.     dered  as  entitled  to  some  weight. 

In  tbe  matter 
of 

CouBN.  Petition  dismissed,  but  as  the  Commissioners  directed 

the  point  to  be  laid  before  the  Court,  costs  of  all  parties 
out  of  the  estate. 


C.  of  R.  Ex  parte  WHALLEY.  —  In  the  matter  of 

July  18,  WHALLEY. 

1834.  (a) 

Solicitor  aUow.  \  PETITION  to  supersede,  presented  by  the  bank- 

daTits  off  the  rupt,  had  been  dismissed,  because  an  action  was  pending 

action  tbere-  by  the  bankrupt.    The  plaintiff's  attorney  now  deposed, 

with,  undertak-  ^j^^j.  ^j^e   affidavits  filed  in  reply  to  the  petition  were 

ing  to  return  ^     ^  *^  "^  * 

them  in  the  material  to  the  plaintiff's  cause. 


same  state. 


Mr.  Ayrton  moved  that  these  affidavits  might  be  deli* 
vered  to  the  attorney  of  the  plaintiff,  the  bankrupt,  to 
be  produced  at  the  trial,  which  was 

Ordered,  on  the  attorney  putting  office  copies  on  the 
file  in  the  meantime,  and  undertaking  to  retom  the 
originals  in  their  present  state,  {b) 

(a)  This  was  a  sitting  before  from  the  bankrupt  office  should 
Sir  George  Rate  alone,  to  take  go  from  London  with  tbe  affi- 
motions,  &c.  davits.  The  course  pursued,  how* 

(b)  It  had  been  suggested,  that  ever,  obviated  the  expence  which 
it  was  necessary  that  an  officer  that  would  have  incurred. 


CASES  IN  BANKRUPTCY*  6S6 


Ex  parte  BROADBENT.  — In  the  matter  of  C.of  R. 

BORRON.  ^^^y  22, 

1834. 

In  March  1829  Certain  coal  mines  were  leased  to  the  A  coal  mine  was 
bankrupt  and  others  for  thirty  years,  to  hold  as  tenants  rai  pereoxu  un- 
in  common,  and  were  worked  by  them  in  partnership.      artid«d?' aru 
The  bankrupt  borrowed  1,200/.  of  the  petitioner,  to  ne"hip  giving 

.  .  each  a  power  of 

secure  which  the  bankrupt  gave  his  bond,  and  deposited  pre-emption  In 
an  attested  copy  of  the  above  lease,  accompanying  the  ^^hJdto' 
deposit  with  the  foUowinir  memorandum :  diapose  of  hia 

share ;  a  part- 

<<  I  do  hereby  acknowledge  that  I  have  deposited  with  ner  depodted  an 
you  an  attested  copy  of  a  lease  from  William  Lawton  esq.  Se^Mse^X^  °^ 
to  J.  S.,  JET.  D.  B.y  J.  A.  JB.,  J.  C,  and  C.  A.,  of  certain  "^^  Jo 'give  an 

equitable  mort- 

coal  mines  in  the  county  of  Stafford,  which  said  lease  is  gage  on  his 
so  deposited  with  you  as  a  collateral  security  for  further  gtra'nger  * 
guaranteeing  and  securing  to  you  the  sum  of  1,200/.,  Hdd,  the  Court 
which  I  have  borrowed  from  you  upon  my  bond,  with  the  usual  order 
all  interest  owing  thereon.     And  I  hereby  declare  that  the  panne^i^ 
the  aforesaid  lease  so  deposited  shall,  so  long  as  the  said  J*^^^"*' 
1,200/.  and  interest  be  due  and  unpaid,  give  you  a  full  which  this 
right  and  power  to  take  and  demand  from  my  said  jurSdiction  to 
partners  in  the  aforesaid  lease  so  much  of  my  proportion  ^°>  ^^  ftlL*'"^ 
of  the  profits  m  the  said  coal  mines,  together  with  my  A^m  doubt, 
proportion  of  the  stock  of  coals,  canel,  or  slack,  utensils,  senting. ' 
implements,  or  other  property  belonging  to  the  said 
company  of  lessees,  as  will  at  all  times   pay  you  the 
interest  on  the  said  loan,  or  principal  sum  after  being 
demanded,  according  to  the  tenor  of  the  aforesaid  bond, 
whenever  the  same  shaU  be  behind  and  unpaid.     And 
I  hereby  further  agree  and  engage,  whenever  required 
so  to  do,  to  sign  and  execute  a  legal  assignment  of  all 
my  interest  and  property  in  the  aforesaid  coal  concern 
to  you  so  long  as  the  aforesaid  sum  is  unpaid.     Dated 
this  1st  of  May  1830.    J.  A.  Barron.'* 
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1834.  On  the  9th  of  January  1834  a  fiat  issued   against 

Borron, 

Ex  parte  r\      t 

Broaobent.         On  the  1 1th  of  January  a  notice  was  sent  to  the  other 
In  the  ^matter  partners,  claiming  for  the  petitioner  all  benefit  in  the 
BoERON.       bankrupt's  share  in  the  colliery.     The  petition  prayed 
that  the  petitioner  might  be  declared  equitable  mort- 
gagee of  the  bankrupt's  share   of  the  premises  and 
profits. 

One  of  the  clauses  of  the  agreement  under  which  the 
parties  worked  the  mines  was,  **  That  if  any  of  the  said 
parties  thereto,  or  the  representatives  of  any  of  them, 
should  be  desirous  to  sell  and  dispose  of  his  or  their 
share  and  interest  in  the  said  concern,  the  other  parties 
interested  in  the  said  concern  should  have  the  option 
and  preference  of  purchasing  and  having  such  share  and 
interest,  at  such  price  or  sum  of  money  as  should  be 
agreed  upon  between  them  and  the  party  disposing  of 
such  share  and  interest." 

Mr.  G.  Richards  for  the  petition :  — 
In  this  case  the  deed  deposited  is  an  attested  copy 
only  of  the  lease ;  but  if  that  create  any  difficulty,  the 
petitioner  falls  back  on  the  written  memorandum,  which 
entitles  to  an  assignment  of  all  the  interest  which  the 
bankrupt  had  in  or  under  the  lease.  Suppose  the  peti- 
tioner had  an  actual  assignment  of  the  interest  in  the 
lease,  might  she  not  bring  ejectment,  being  a  purchaser 
for  a  valuable  consideration,  without  notice?  [Sir 
George  Hose :  —  Perhaps  she  might  at  law,  but  an  in- 
junction would  lie  to  restrain  the  action.  A  purchaser 
of  a  leasehold  interest  in  a  coal  mine  has,  ex  vi  termini^ 
notice  of  a  partnership,  &c.]  If  the  petitioner  have  no 
right  as  equitable  assignee  of  this  share  in  the  lease,  what 
right  do  the  assignees  under  the  fiat  possess  ?  If  the 
—         latter  can  have  any  right  in  them  as  assignees,  why  may 
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not  the  petitioner  ?     [Sir  George  Bose :  —  If  we  declare        1834. 
the  petitioner  equitable  mortgagee  of  this  share  of  the  ' 

partnei*ship  interest,  the  partnership  is  disrupted^  and    Broadbent. 
the  partnership  account  must  be  forthwitli  taken.    If  the  ^"  ^^^  matter 
share  belong  to  die  assignees,  things  remain  in  statu  quo,      Bob&on. 
and  the  state  of  the  accounts  may  be  deliberately  arrived 
at.     But  the  diiBculty  is,  how  can  this  Court  take  the 
partnership  accounts  ?]     If  the  assignees  must  take  the 
account,  at  any  rate  the  petition  may  stand  over  till  that 
has  been  done.     The  petitioner  asks  a  declaration  from 
the  Court,  that  she  is  equitable  mortgagee;  that  will 
give  her  a  right  to  take  that  account,  either  here  or  else- 
where, a  right  she  does  not  at  present  possess. 

Mr.  Swansfon  and  Mr.  K.  Parker  for  the  assignees : 
—  The  petitioner  pra}^  this  Court  to  declare  that  she  is 
an  equitable  mortgagee  of  a  share  of  a  partnership,  on 
which  a  right  of  pre-emption  is  reserved.    But  a  partner 
cannot  give  a  stranger  such  an  interest  in  the  partner- 
ship without  the  assent  of  the  other  partners.     Even  if 
that  could  be  done  in  general,  the  right  of  pre-emption 
would  prevent  it  in  the  present  case.     Besides,  this  is 
an  attempt  to  create  an  equitable  mortgage  by  deposit 
of  an  attested  copy  of  a  deed :  no  precedent  can  be  pro- 
duced where  this  has  been  done.     Moreover,  this  being 
a  conveyance  of  the  whole  of  a  trader's  property,  is  an 
act  of  bankruptcy,  and  invalid.      Supposing  all  these 
objections  got  over,  yet  the  other  partners  are  not  before 
the  Court,  and  if  they  were,  yet  this  being  a  Court  of 
limited  jurisdiction  can  make   no   such  declaration  as 
against  them.    The  partnership  accounts  must  be  taken, 
which  this  Court  cannot  take. 

Mr.  Richards  in  reply :  —  We  call  on  the  Court  to 
declare;  whether  or  not  we  have  any  lien  on  the  share. 
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1834.        The  order  to  sell  the  interest  of  the  petitioner^  whatever 

that  interest  may  be,  can  do  no  injury  to  any  person. 

Broaobent.     -^  ^  ^^  right   to  pre-emption,  it  cannot  aiFect  the 
In  the  matter  mortgagee,  who  was  totally  ignorant  of  its  existence, 
BoEEON.       and  who  is  therefore  a  purchaser  for  valuable  consider- 
ation without  notice. 

The  Chief  Judge  :  — 

In  general,  a  partner  in  a  mining  concern  is  ocxi-' 
sidered  as  a  sort  of  shareholder,  rather  than  a  partner 
in  the  common  acceptation  of  the  term ;  but  the  proviso 
for  pre-emption  in  this  case  prevents  that  free  transfer 
of  the  share  which  otherwise  could  take  place.  The 
question  here  is,  whether,  granting  the  bankrupt  could, 
in  the  face  of  the  clause  for  pre-emption,  dispose  of  his 
one  fifth  share  of  the  partnership  assets,  after  payment 
of  the  partnership  debts,  yet  can  this  Court,  on  this 
occasion,  take  the  partnership  account?  In  cases  of 
mines,  bankruptcy  is  not,  as  in  other  cases,  a  dissolution 
of  the  peculiar  kind  of  partnership  which  exists.  The 
difficulty  which  exists  is  the  inability  of  this  Court  to 
take  the  account.  It  has  been  said,  in  argument,  that 
this  Court  may  order  the  sale  of  the  petitioner's  interest, 
be  that  what  it  may ;  but  we  could  only  order  a  sale 
of  the  bankrupt's  interest,  subject  to  an  account  with 
strangers,  to  be  taken  in  equity.  Tliis,  in  effect,  would 
be  putting  up  for  sale  what  is  not  saleable,  viz.  a  suit  in 
equity.  If,  on  the  other  hand,  we  leave  it  to  the  assignees 
to  take  the  account,  then  the  bankrupt's  share  in  the 
property  becomes  payable  to  them,  and  on  that  share 
the  petitioner's  claim  would  still  attach;  for  in  dis- 
missing this  petition  the  Court  does  not  declare  that  the 
transaction  is  not  a  valid  equitable  mortgage. 

I  should  have'  been  glad  to  interpose,  as  our  refusal 
drives  the  petitioner  to  a  more  dilatoiy  and  expensive 
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tribunal;  but  as  no  precedent  has  been  produced  for        1834. 
the  order  asked,  I  think  we  ought  not.      Even  if  we 

Ex  poric 

did  interfere,  we  could  only,  under  the  circumstances    Bboadbent. 
of  this  case,  declare  this  a  good  equitable  mortgage.  ^"  ^^^  matter 
But  the  mere  declaration  of  right  is  not  the  subject       Bobbon. 
matter  of  the  jurisdiction  of  this  Court;  the  declaration 
is  a  mere  step  towards  ordering  a  sale,  which  sale  is 
itself  made  in  order  to  ascertain  the  amount  of  proof. 

Sir  John  Cross :  — 

This  is  a  case,  the  decision  of  which  may  involve 
interests  of  great  magnitude,  and  requiring  much  con- 
sideration ;  I  am  not  therefore  now  prepared  to  give 
any  judgment. 

The  respondents  object,  that  this  is  a  Court  of  limited 
jurisdiction,  and  that  there  is  no  precedent  for  the  order 
asked.  I  do  not  agree  that  our  jurisdiction  is  more 
limited  than  that  of  any  other  court;  it  is  full  and 
ample  in  cases  where  we  do  possess  it,  and  no  more  can 
be  said  of  any  other  tribunal.  As  to  want  of  precedents, 
the  absence  of  a  case  on  all  fours  with  the  present  is  not 
conclusive  against  the  petitioner ;  there  is  no  precedent 
either  way;  consequently  we  must  refer  to  principle. 
The  property  is  a  bankrupt's,  the  petitioner  a  creditor, 
the  respondents  the  assignees ;  we  therefore  have  juris* 
diction.  It  has  been  said  that  the  amount  of  the  peti- 
tioner's interest  must  be  first  ascertained :  that  might  be 
done  with  &cility ;  references  to  commissioners  to  ascer- 
tain value  are  made  every  day.  In  ex  parte  PrescoU  (a) 
the  Court  decreed  the  petitioner  to  have  a  lien  on 
certain  return  proceeds,  and  did  not  delay  the  declara- 
tion that  the  petitioner  had  a  lien  till  after  the  value 
of  such  return  proceeds  had  been  ascertained.     Why 

■  ■    .    ■  ■      ■■.■■. 

{a)  AntCp  page  316. 
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1834.        should  not  the  Court  declare  the  present  petitioner  to 

have  a  lien  on  the  estate,  without  stopping  to  condder 

Broadbent.    the  value  thereof?     But  if  positively  necessary  to  ascer- 

In  the  matter  ^^j^  g^j^jj  value,  and  if,  as  is  said,  the  assignees  will  take 
of  ,      , 

BoEAON.       the  account  at  leisure,  and  ascertain  its  value,  —  the 

value  of  the  bankrupt*s  interest,  why  not  allow  the  peti- 
tion to  stand  over  till  that  has  been  done  ? 

Then  it  is  said  an  order  for  sale  would  be  injurious, 
as  the  bankrupt's  interest  would  fetch  nothing,  owing  to 
the  right  of  pre-emption.     The  petitioner  would  be  the 
greatest  loser  by  that      But  it  is  objected  this  Court 
has  no  power  to  deal  with  the  rights  of  the  co-lessees. 
It  is  admitted  a  court  of  equity  has  such  power,  for  it  is 
said  the  petitioner  must  have  recourse  to  equity.    But 
this  is  a  court  of  equity,  and  with  full  powers.     As  to 
the  right  of  pre-emption,  why  may  we  not  order  the 
property  to  be  offered  to  them  ?     If  they  purchase,  we 
shall  know  what  to  do  with  the  purchase  money :  if  they 
decline,  the  diiBculty  is  removed.     The  sale  should  not 
be  in  defiance  to  the  right  of  pre-emption,  but  subject 
thereto.  It  has  been  urged,  that  this,  being  a  conveyance 
of  all  a  trader's  property,  was  an  act  of  bankruptcy,  and 
invalid ;  but  the  fact  that  it  was  the  whole  of  bis  pro- 
perty is  a  mere  unsupported  assumption ;  and  if  &ct 
yet  working  a  coal  mine  is  not  a  trading  which  subjects 
to  the  bankrupt  laws.     Suppose  a  deed  had  been  ex- 
ecuted, instead  of  a  memorandum  and  a  deposit,  would 
not  the  deed  have  been  valid  ?     It  is  said  the  assignees 
may  intend  to  go  on  with  the  working  of  the  concern ; 
they  might  so  intend  ;  but  do  they  ?     Have  they  oome 
forward  and  declared  such  intent  ?     I  therefore,  on  the 
whole,  cannot  perceive  why  the  petitioner  should  not  be 
declared  equitable  mortgagee,  reserving  the  rights  of  all 
persons  not  before  the  Court.     From  what  I  have  said, 
it  may  not,  perhaps,  be  difficult  to  gather  what  my 
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opinion  is  ;  but,  in  deference  to  my  learned  colleagues,         1834. 
I  will  give  no  judgment  which  may  be  at  variance  with  ' 

,    .  Ex  parte 

theirs.  Broadbent. 

In  the  matter 
of 
Sir  George  Rose :  —  The  jurisdiction  in  cases  of  mort-       Bobron. 

gage  is  assumed  from  principles  of  convenience.  Whe- 
ther the  mortgage  be  legal  or  equitable,  the  Court  can 
only  interfere  when  the  case  is  perfectly  free  from  doubts 
as  to  title,  &c.  The  memorandum  in  question  amounts 
to  no  more  than  an  agreement  to  give  a  stranger  an 
interest  in  the  partnership  chattels  ;  for  a  lease  of  land, 
for  partnership  purposes,  is  a  partnership  chattel.  I  do 
not  say  that  a  party  cannot  transfer  such  an  interest  as 
-exists  in  the  present  case ;  but  this  is  not  a  case  perfectly 
free  from  all  doubt, — not  one  in  which  we  ought  to  inter- 
fere. If  this  were  a  deposit  of  a  lease,  the  party  might 
retain  it,  and  make  the  most  of  his  possession  ;  but  this 
is  a  deposit  of  an  attested  copy  only,  and  the  intent  of 
the  deposit  to  pass  an  interest  in  the  partnership  chat- 
tels ;  and  it  is  a  principle  of  courts  of  equity  not  to 
extend  the  doctrine  of  equitable  mortgages;  and  no 
precedent  can  be  cited  for  doing  what  the  petitioner 
asks. 

Per  Curiam :  —  Tlie  petition  must  be  dismissed. 


Vol.  I.  T  T 
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C.  of  R. 

July  22, 

1834. 

On  an  unsuc- 
ce9>ful  applica- 
tion to  the 
oommissioner 
to  eipunge  a 
debt  under 
section  60  of 
6  G.  4.  e.  16. 
the  applicant 
may  be  ordered 
to  pay  the  com- 
miinoner's  and 
solicitor's  fees, 
and  stmis  paid 
for  the  use  of 
the  room,  &e. 


Ex  parte  KIRKALDY.  —  In  the  matter  of  HOLT. 

KyALVERT  and  Hume  applied  to  the  commissioners 
under  section  60  (a)  of  6  Geo.  4.  c.  16.  to  expunge  a 
debt  proved  by  the  assignee,  and  entered  info  an  under- 
taking, to  be  filed  with  the  proceedings,  to  pay  what- 
ever costs  the  commissioner  should  adjudge.  The  peti- 
tioner, who  was  the  assignee,  paid  out  of  his  pocket 
12/.  17«.  2d,y  the  costs  of  the  meetings,  &c.  for  this 
purpose,  which  sum  the  commissioner  ordered  Calvert 


(a)  "  That  whenever  it  shall 
appear  to  the  assignees  or  two 
or  more  creditors  who  have  each 
proved  debts  to  the  amount  of 
twenty  pounds  or  upwards,  that 
any  debt  proved  under  the  com- 
mission b  not  justly  due  either 
in   whole  or  in  part,   such   as- 
signees or  creditors  may  make 
representation    thereof    to    the 
commissioners;   and  it  shall  be 
lawful  for  the  said  commissioners 
to  summon  before  them,  or  ex- 
amine  upon  oath,    any  person 
who   shall    have    so  proved  as 
aforesaid,  together  with  any  per- 
son whose  evidence  may  appear 
to  the  petitioners  to  be  material 
either  in  support  of  or  in  oppo- 
sition to  any  such  debt;  and  if 
the  said  commissioners  on  the 
evidence  given  on  both  sides,  or 
if  the  person  who  shall  have  so 
proved  as  aforesaid,    shall   not 
attend  to  be  examined,  having 
been   first  duly    summoned,    or 


notice  having  been  left  at  his 
last  place  of  abode,  upon  the  evi- 
dence adduced  by  such  assignees 
or  creditors  as  aforesaid,  shall 
be  of  opinion  that  such  debt  is 
not  due  either  wholly  or  in  pan, 
the  said  commissioners  shall  be 
at  liberty  to  expunge  the  same 
either  wholly  or  in  part  from  the 
proceedings,  provided  that  such 
assignees  or  creditors  requiring 
such  investigation  shall,  before  it 
is  instituted,  sign  an  undertaking, 
to  be  filed  with  the  procee<fings, 
to  pay  such  costs  as  the  commi»- 
sioners  shall  adjudge  to  the  cre- 
ditor who  proved  such  debt  as 
aforesaid,  such  costs  to  be  reco- 
vered by  petition ;  provided  also, 
that  such  assignees  or  creditors 
may  apply  in  the  first  instance  by 
petition  to  the  Lord  Chancdlor, 
or  that  either  party  may  petition 
against  the  determination  of  the 


commissioners. 
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and  Hume  to  repay  to  the  assignee,  which  they  had        1834. 
not  done. 

The  following  were  the  items  of  the  12/.  17«.  2d. 

Fees  to  commissioner 

Ditto  for  journey     - 

Solicitor  under  the  fiat  for  meetings 
To  ditto  for  journey  -  -         - 

Fee  to  commissioner 
Room        -         -         -         -         - 

Petitioner's  solicitor 

Messenger's  bill         -  -  - 

12  17     2 

This  was  a  petition  by  the  assignee  for  an  order  on 
Ckdvert  and  Hume  to  pay  the  money. 

Mr.  Purvis  for  the  petition. 

Mr.  Swanstcn  for  the  respondents :  — * 

1.  The  commissioner  does  not  order  any  costs  to  be 
paid  ^^  to  the  creditor,"  which  is  what  the  act  authorizes 
him  to  do,  but  he  orders  payment  of  fees  to  the  com- 
missioners, and  to  the  solicitor,  of  the  sums  charged  for 
the  use  of  the  room,  and  of  the  messenger's  bill. 

2.  The  solicitor  has  no  right  to  charge  1/.  for  attend- 
ance. That  creates  an  objection  to  the  whole  bill,  ex 
parte  Thelwall^  1  Bose,  397. 

3.  The  fee  for  travelling  is  illegal,  ex  parte  Thehoall^ 
1  Bose,  397. 

Per  Curiam ;  —  The  sums  paid  by  the  creditor,  the 
petitioner,  certainly  come  within  the  intent  of  the 
60th  section.  As  to  the  other  objections  made,  if  the 
sums  were  glaringly  improper,  the  Court  might  refuse 

T  T  2 
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to  make  the  order ;  but  that  is  not  the  case.  As,  how- 
ever, the  respondent  iostsls  that  some  of  the  items  ore 
charges  which  cannot  be  allowed,  the  Court  will  make 
'  the  order  without  prejudice  to  taxation,  if  the  respon- 
dents think  proper  to  have  the  costs  taxed. 


Ordered,  with  costs,  without  prejudice  to  taxation. 


CofR. 
July  22 

1834. 

Mabcrly  *aA  tin 
Scotch  Bank 

cjiuiged  their 

lime*.    Molx^s 
bcCBine  baak- 
nipt,  hii  agent 
Slyll'e  haTing 

Scotch  Bnnk  in 
hia  hintla.  The 
■asignen  iub«- 
qucnlly  allowed 


Ex  parte  THE   NATIONAL  BANK  OF  SCOT- 
LAND—In  the  matter  of  MABERLY.  (a) 

1  HIS  was  a  petition  that  the  assignees  might  pay  to 
the  petitioners  tlie  proceeds  of  certain  bilb. 

Maberly  carried  on  business  as  a  banker  in  Scotland, 
and  issued  his  own  promissory  notes. 

The  petitioners  were  also  bankers  in  Scotland,  issuing 
their  own  promissory  notes, 

Maberly  appointed  Blythe  as  his  agent  in  E^inburf^ 
'  The  petition  stated,  that  for  several  years  past  a 
custom  had  been  established  among  the  several  bankers 
in  Edinburgh,  and  at  their  several  branch  establish- 
ments in  Scotland,  of  exchanging,  at  stated  periods, 
tlie  promissory  notes  which  Uiey  respectively  held  of 
each  other,  and  paying  tlie  difference  of  such  exchanges 
by  an  order  upon  their  respective  correspondents  is 
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Blytke  as   agent  of  Maberly,    and   gave    or  receircd        1631. 
cheques  or  orders  in  London  for  the  payment  of  any        ' 
residue.  The 

Maber^  stepped   payment    on   the   2d  of  January     N^ional 
1833,  and  on  that  day  sent  notice  thereof  to  Biythe  of 

,nd  hi.  other  .gent,.  la^S'C^ 

On  the  4th  of  January  Bh/the,  as  agent  of  Maberly,  of 

had  in  his  possession  divers  notes  <^  Maberlj^s,  amount- 
ing to  3,925/.,  including  notes  of  the  petitioners  for 
208/. ;  and  Blythe  subsequently  received  from  other 
agents  of  Maberly's  S,8T7/.,  including  other  notes  of  the 
petitioners,  amounting  to  22/. 

Blythe  claimed  to  be  a  creditor  of  Maberly  for  4,424/. 
in  respect  of  advances  made,  which  he  claimed  to  retain 
out  of  the  3,925/.  and  2,877/. 

On  the  6th  of  January,  therefore,  Maberly,  through 
his  agent  Blythe,  had  bills  of  petitioners  to  the  amount 
of  2S0/.,  and  petitioners  had  bills  of  Maberly's  to  the 
amount  of  761/.,  and  on  which  day  the  petitioners 
desired  Blythe  to  exchange  their  respective  notes  as 
usual,  which  he  refused. 

A  fiat  issued  against  Maberly  on  the  26th  of  January 
1832. 

Various  processes  were  had  recourse  to  in  the  Scotch 
Courts,  as  stated  in  the  former  cases  before  this 
Court  (a),  concluding  by  an  order  of  the  Court  of 
Session,  which  was  as  follows :  —  *'  The  Lords,  &c.  in 
respect  that  the  question  raised  by  the  various  applica- 
tions for  interdict  by  the  several  parties  mentioned  in 
this  petition  is  not  strictly  or  legally  a  question  of 
vindication  of  property,  but  a  question  of  preference  on 
fnnds  I^itimately  in  the  possession  of  Blythe,  agent  and 
manager  for   the   bankrupt,  and  which  will   be  most 

(a)  See  ex  parte  Cunningham,  Moul.  l^  Bit.  'Xli. 
TT  3 
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1884.        properly  discussed  and  determined  under  the  proceed- 
ings   in   bankruptcy  in  England,  decern   and  ordain 
'The  Blythe  to  pay  and  deliver  to  the  assignees  of  the  estate 

N^ioNAL     ^jj J  effects  of  Maberlp,  or  their  mandatories,  the  whole 
of  bank  notes  and  other  monies  and  effects  in  his  bands,  as 

In  the^matter  ^g®^^  ^^^  Mdberlyy  after  deducting  4,424/.,  for  which  he 
of  ckums  a  right  of  retention ;  and  reserve  to  all  parties 

their  respective  rights  and  claims  of  preference  to  be  in- 
sisted upon  in  the  form  of  proceeding  in  England,''  &c. 
Blythe  was  allowed  by  the  assignees  to  retain  3,925/. 
in  part  satisfaction  of  his  debt  of  4,424/.,  and  be  paid 
over  to  the  assignees  2,877/. 

On  the  25th  of  October  1832  the  petitioners  proved 
under  the  fiat  against  Maberly  for  198/.,  for  money  had 
and  received,  &c.  by  Maberly ^  and  also  for  562/.  remain- 
ing due  on  promissory  notes  of  Maberly  in  the  bands 
of  the  petitioners,  after  deducting  by  way  of  set-off  the 
230/.,  the  amount  of  the  notes  in  the  hands  of  Maberly, 
or  his  agent  Blythe,  at  the  time  of  the  bankruptcy. 

At  the  same  time  the  petitioners  were  allowed  to  enter 
a  claim  for  the  230/.,  but  without  prejudice  to  their 
right  to  recover  that  sum  from  the  assignees,  or  of  their 
right  of  set-off  against  the  assignees.  This  was  a  petition 
stating  the  above  facts,  and  that  on  the  30th  of  January 
1834  Mr.  Commissioner  Fonblanque  decided,  that  such 
right  of  set-off  did  exist ;  and  that  application  had  been 
made  to  the  assignees  for  the  230/.,  but  that  they  had 
not  paid  the  same,  and  praying  that  they  might  be 
ordered  so  to  do,  with  costs. 

Mr.  Staanstan  and  Mr.  Montagu  for  the  (petitioners : — 
This  case  must  be  governed  by  ex  parte  Sobmons,  Mont 
Sf  BIL  308,  as  the  two  cases  do  not  differ,  except  that 
there  was  an  agreement  in  this  case  for  the  mutual  ex- 
change of  the  notes. 
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Ex  parte 

The 

National 

Bank 

of 
Scotland. 

e  n 

of 
Mabejbly. 


•    Mr.  J.  Russell  and  Mr.  BeAeU  for  the  respondents : —       1884. 

The  present  case  not  only  differs  from  ex  parte  Sobh- 
monSy  Mont,  Sf  Bli.  308,  but  the  principles  of  the  decision 
of  that  case  are  directly  against  the  prayer  of  this  peti- 
tion. In  ex  parte  Cunningham^  Mont.  Sf  Bli.  269,  the 
property  was  sent  to  Blythe  for  a  particular  purpose.  ,  ^^?^'  ^^^^ 
The  law  applicable  to  that  state  of  things  is  thus  laid 
down  by  Lord  Tenderden  in  Buchanan  v.  Findley, 
9  Bam.  8f  Ores.  748»  ^^  the  bills  were  sent  to  the  defen- 
dant for  a  specific  purpose,  and  as  soon  as  the  defendant 
d.eclined  to  perform  that  purpose  the  right  to  retain  the 
biUs  ceased,  and  the  party  was  legally  bound  to  restore 
them  on  demand.'* 

On  the  same  subject,  Sir  John  Cross  says,  in  ex  parte 
Solomons,  Mont,  if  Bli.  311,  '^  The  assignees  claim  the 
money  as  paid  to  Blytlie  by  Solomons  specifically,  but 
Blythe  having  claimed  a  lien  upon  the  money,  an  ar- 
rangement is  made  between  them.  Behind  the  back  of 
the  petitioner,  it  is  agreed  that  Blythe  shall  keep  the 
money  of  Solomons,  and  pay  over  other  monies  to  the 
assignees.  Then  they  come  into  this  Court  and  say, 
^  We  have  not  got  the  money,  it  is  in  the  hands  of 
BlytheJ  They  have  got  the  money  by  tlie  efiPect  of  their 
arrangement  with  BlytheP 

In  the  former  cases  (a)  the  foundation  of  the  decision 
was,  that  the  property  had  never  been  out  of  the  as- 
signees; for  if  they  had  allowed  Blythe  to  retain  the 
money  improperly,  it  was  the  same  as  if  they  had  re- 
ceived it  for  the  use  of  the  petitioner. 

In  order  to  make  the  former  cases  precedents  here  it 
must  be  proved,  that  in  this  case  the  money  was  always 


'     (a)  Ex  parte  Cunningham^  Mont.  ^Bli.  269;  ex  parte  Sofomotu, 
Mont.Sf  Bli.  SOS. 

T  T  4 
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1834.  considered  as  in  the  possession  of  Maberly,  which  cannot 

be  proved.     The.  contrary  was  the  fact.     The  notes,  at 

Xhe  ^^  ^^^  of  (^6  bankruptcy,  were  in  the  hands  of  Bfyihe^ 

National  ^y^^  j^^j  advanced  sums  to  Maberly^  on  condition  of 

of  having  a  lien  on  all  the  bills  and  proceeds  which  passed 

Iif^he^^nuitter  ^^"^"g**  ^^^  hands.     When  the  bankruptcy  took  place 
of  Blythe  availed  himself  of  his  lien,  retained  the  notes,  and 

refused  to  exchange  them  when  called  on  so  to  do. 

The  custom  of  exchanging  notes  once  every  week  can 
make  no  difference  in  the  rights  of  the  parties.  Bfyihe 
held  them  subject  to  the  rights  of  the  parties  entitled. 
It  is  alleged  that  Blythe  was  bound  on  a  certain  day,  the 
6th  of  January,  to  have  exchanged  notes.  He  was  not 
bound,  it  being  a  course  pursued  for  mutual  convenience 
only,  but  not  obligatory. 

The  assignees  never  received  the  money,  and  there  is 
no  constructive  possession  as  against  the  estate  and  the 
general  creditors. 

The  only  rights  the  petitioners  possess  are  against 
Blythe^  and  before  they  substantiate  any  claim  against 
the  assignees  they  must  prove  they  have  the  proceeds  of 
tlie  bills,  which  is  not  the  case.  Blythe  has  them,  and 
the  petitioners  admit  the  lien  of  Blythe. 

In  all  cases  where  constructive  possession  of  the  as- 
signees enables  a  party  to  recover  against  them,  the 
party  must  have  been  able  to  have  succeeded  in  an 
action  of  trover,  or  for  money  had  and  received.  Here 
no  such  action  could  be  sustained  against  the  assignees. 

The  petitioners  claim  the  whole  of  the  230/.,  but  they 
are  only  entitled  to  a  proportionate  part  thereof^  as  was 
held  in  the  somewhat  similar  case  of  Huckey  v.  Ycwngj 
1  Mad.  677. 

But  supposing  these  difficulties  overcome,  yet  the 
form  of  the  petition  does  not  enable  the  Court  to  act  as 

13 
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prayed.     The  property  is  not  in  this  country,  but  in         1834. 
Scotland :  the  Court  here  may  give  an  opinion,  but  that 
is  all.     The  money  being  in  Scotland,  the  Court  there  i^e 

impounded  it,  and  declared  that  the  question  of  right      N^ional 
thereto  must  be   decided   in  England.     No  objection  of 

exists  to  this  Court  declaring  the  right  of  the  parties;  in  the^atter 
but  this  petition  asks  that  the  assignees  may  be  ordered  of 

to  pay  the  money ;  if  that  order  be  made,  they  must  pay 
out  of  the  funds  of  the  estates  in  this  country,  as  th^ 
have  not  the  funds  in  Scodand  at  their  disposal.  The 
Court  of  Scodand  sent  all  questions  of  law  to  be  de- 
cided here,  but  retained  the  money ;  so  that  if  this  Court 
decide  the  questions  of  law  in  favour  of  the  petitioners^ 
yet  they  must  go  to  Scodand  for  the  money. 

It  is,  therefore,  submitted  on  the  whole,  that  there 
is  no  right  of  property  in  the  petitioners,  because  the 
agreement  did  not  apply  between  the  petitioner  and  the 
assignees,  and  they  have  not  established  their  right  to 
call  on  the  assignees. 

Mr.  Sw€mston  in  reply : — 

On  the  4th  of  January  notes  were  in  the  hands  of 
Bbfthe  as  agent  of  Maberly ;  on  the  same  day  notes  of 
Maberly  were  in  the  hands  of  the  National  Bank 
of  Scodand :  this  raises  a  case  of  mutual  debt  or  set-off. 
In  addition  to  this,  there  existed  a  course  of  dealing 
with  these  notes — more  specifically  set  out  in  the  Scotch 
proceedings  (a)  than  in  this  petition — in  pursuance  c^ 
an  agreement,  whereby  Maberly  and  the  National  Bank 
agreed  that  their  notes  should  be  exchanged  on  certain 
days.  The  notes,  if  in  the  hands  of  Maberly^  were  liable 
to  a  set-off  in  account  with  the  National  Bank :  were 


{n)  Sec  the  Appendix,  MonU  (5f  Bli,  xvii. 


Mabebly. 
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1834.        they  not  subject  to  the  same  right  of  set-ofF  when  in  the 

hands  of  Blythe^  who  held  the  notes  merely  as  agent  of 

7%e  Maberly  f  for  he  advanced  no  claim  on  his  own  account 

National      ^jj]  ^^g,.  jj^  ^gjj|.  [jefore  the  Scotch  courts,  that  i&  till 
Bank 
of  after  the  bankruptcy. 

Scotland. 
In  the  matter 

of  The  Chief  Judge  : — 

If  the  facts  were  simply,  that,  at  the  time  of  the  bank- 
ruptcy of  Maberlpf  he  was  in  possession  of  notes  of  the 
National  Bank,  and  the  National  Bank  held  notes  of 
Maberly^  that  would  entitle  the  National  Bank  to  setpoff 
and  claim  a^  interchange  of  the  notes.  If  the  notes 
were  in  the  hands  of  the  assignees,  there  can  be  little 
doubt  but  the  same  right  would  exist. 

But  it  has  been  argued,  that  peculiar  circumstances  in 
this  case  will  lead  to  a  diiferent  result.  These  circum- 
stances are,  that  the  notes  were  not  in  the  hands  of 
Maberly  at  the  time  of  his  bankruptcy,  and  that  tbej 
never  came  into  the  hands  of  the  assignees,  who  there- 
fore cannot  be  called  on  to  pay.  It  is  said  tliat  BlgAt 
advanced  money  to  Maberly ^  on  terms  of  his  having  a 
lien  on  the  notes  and  proceeds  passing  through  his 
bands,  and  that  he  availed  himself  of  that  lien.  It  is 
material  to  ascertain  at  what  time  that  was  done:  if 
done  before  the  bankruptcy,  that  would  be  an  answer 
to  the  claim  of  the  petitioners,  and  nothing  subse- 
quently by  the  assignees  in  this  case  would  amount  to 
a  waiver  of  the  defence  which  that  would  afford  them. 
But,  at  the  date  of  the  commission,  the  notes  were  in 
the  hands  of  Blythe  as  agent  to  Maberly^  with  notice  of 
the  bankruptcy,  and  subject  to  Blyihe*s  right  or  lien,  to 
pay  himself:  but  as  Blythe  did  not  actually  appropriate 
the  notes  before  the  bankruptcy,  or  before  the  interdict, 
he  had  no  higher  right  to  them  than  Maberly  would 
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have  had  if  the  notes  had  been  in  his  {Maberhfs)  hands*        1834. 

But  the  decision  of  this  case  will  not  rest  on  any  such        

general  grounds.      There  had  existed,  during  a  long  ^^ 

period,  a  regular  course  of  exchanging  notes;  on  the     National 
6th  of  January  a  demand  to  exchange  was  regularly  of 

made  and  refused  by  Blythe,  not  on  the  ground  of  any  iifSiJ^^^r 
lien  he  possessed,  but  the  refusal  was  general,  and  we  of 

are  left  to  conjecture  the  grounds ;  one  ground  might 
be  the  bankruptcy  of  Maberly, 

If,  then,  the  assignees  had  taken  no  active  step  to 
transfer  the  property  to  themselves,  the  fact  of  the  re- 
tention of  the  notes  by  Blythe  would  have  been  an 
answer  to  this  petition. 

But  on  the  22d  of  May  1832,  the  assignees  presented 
a  petition  to  the  Court  of  Session  in  Scotland,  claiming 
the  property  as  Maberhf^  assignees,  and  expressly  re- 
serving BlyOt£%  claim ;  and  on  that  petition  the  inter- 
locutor of  the  10th  of  July  was  pronounced,  transferring 
to  England  the  discussing  of  all  questions,  except  that  the 
assignees  had  now  transferred  to  themselves  the  liability 
to  the  present  petitioners  by  claiming  the  property  in 
dispute,  and  except  that  the  assignees  appropriated  to 
the  payment  of  Blythe  the  very  notes  now  in  question  ; 
by  so  doing  they  took  on  themselves  the  dominion  over 
these  notes ;  this  is  taking  on  themselves  to  deal  with 
them  as  the  property  over  which  they  had  power  as 
assignees  of  the  bankrupt,  and  has  the  same  consequences 
as  if  they  had  themselves  actually  paid  them  over  to 
Eh/the  ;  it  amounts  to  a  virtual  conversion,  which  was 
the  ground  of  the  decision  in  ex  parte  Salomons^  Mont.  Sf 
BIL  269. 

Then,  it  is  urged,  the  assignees  are  only  liable  for  a 
proportionate  part  of  the  sum  allowed  to  be  retained  by 
Blythe^  and  Huckey  v.  Young,  1  Mad.  511,  was  cited  in 


653  CASES  IN  BANKRUPTCY. 

1834.        support  of  that  argument.     That  case  supports  [the 

general  proposition  on  which  the  fonner  cases  (a)  went, 

1^  and  on  which  the  present  case  is  decided ;  viz.  that  the 

N^ioMAL     actual  receipt  of  the  notes  by  the  assignees  is  not  nece»- 

of  sary :  moreover,  in  that  case,  the  assignees  compromised ; 

8coTLAi«i.     jjj  jjjg  present  case,  they  received  the  whole.     They 

of  made  a  settlement,  and  disposed  of  the  whole  sum  in 

Mak.lt.     ^^  jjg^j^  ^j.  ^^^      j^  Huckey  v.  Yotag,  1  Mad.  577, 

there  was  no  prior   claim   of  a  creditor ;    the  parties 

attached  money  in  the  hands  of  an  absconding  cleric, 

and  then   the  assignees  stepped  in,  and  a  compromise 

was  entered  into,  and  they  received  100/.  for  which  tbey 

were  held  liable. 

In  the  present  case  the  assignees  have  rendered  them- 
selves liable  as  for  the  whole  of  the  property  in  the 
hands  oi  BlyUie;  that  is,  they  have  done  what  is  equiva- 
lent  to  paying  the  money  away  by  permitting  B/ytAe  to 
retain  it ;  in  as  much  as  the  petitioners  are  thereby 
damnified,  they  are  entitled  to  the  prayer  of  their 
petition. 

Sir  Joha  Cross : — The  circumstances  of  the  present 
case  are  distinguished  from  those  of  the  former  cases  (o), 
for  in  those  other  cases  the  property  never  was  the  bank- 
rupt's, while  here  it  once  belonged  to  the  bankrupt;  and 
the  question  is,  what  influence  that  diflerence  should 
have  on  the  judgment  of  the  Court.  If  it  had  been 
established  that  Blythe  had  a  lien  on  the  precise  notes 
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not  done,  and   I  cannot  see   that  the  bankrupt  con-         1834. 
ceived  Blythe  had  such  a  lien.     The  general  course  of 

Ex  JMTtC 

dealing  is  not  material,  for  Huckey  v.  Young^  1  Mad.  The 

5TT,  proves,  that,  independent  of  any  usage,  the  peti-      N^ional 
tioners  had  a  general  right  to  the  exchange  of  the  notes.  of 

I  am,  therefore,  of  opinion  that  the  same  judgment  must  j^^  the  ^matter 
be  given  in  this  case  as  in  the  last  given  before  this  of 

Court,  (a)  Tlie  assignees  have  dealt  with  the  property 
in  account,  aiid  have  paid  oiF  a  lien  which  existed  in 
some  of  the  bills  with  some  of  their  proceeds. 

Sir  George  Rose : — 

Justice  will  be  satisfied  by  the  order  to  be  pronounced 
in  the  present  case,  as  it  was  in  ex  parte  Solomons  (a), 
the  assignees  being  called  on  to  return  the  petitioners' 
own  property. 

Huckey  v.  Young^  1  Mad.  577,  does  not  assist  the 
defence.  If  in  affirmance  of  a  contract  the  creditors 
insist  on  any  contract  as  against  the  assignees,  the  latter 
can  never  be  held  liable  beyond  the  amount  of  assets 
coming  to  their  hands. 

If  this  case  were  before  a  jury  in  an  action  of  trover, 
it  would  be  a  simple  question  of  yes  or  no. 

The  first  question  which  the  petition  required  to  be 
solved,  was,  whether  the  250/.  were  or  were  not  the  pro- 
perty of  the  National  Bank.  By  force  of  the  agree- 
ment, a  right  to  exchange  existed,  which  was  pursued 
through  the  interdict,  which  decided  that  the  assignees 
had  no  claim;  but  that  proceeding  still  left  open  the 
question  as  to  the  right  of  the  petitioners  and  other 
persons ;  but,  till  disputed,  the  property  stood  that  of  the 
National  Bank :  then,  have  the  assignees  converted  this 

(a)  Ex  parte  Solomons,  Mont,  S^  Blu  308. 


654  CASES  IN  BANKRUPTCY. 

1834.        property  to  their  own  use?   They  say  the  conversion 
•"""         was  by  the  bankrupt,  and  the  claim  of  the  petitioners 
'fhe  against  him  alone :  this  would  have  been  a  sufficient 

National      answer  if  the  assignees  had  not  interfered ;  but  they  did 
of  interfere ;  they  instituted  a  suit  in  Scotland  and  obtained 

In  the^^ter  *^  interdict,  to  which  they  make  the  National  Bank  and 
of  all  other  persons  parties;  the  consequence  of  which  is 

that  the  assignees  have  placed  the  property  in  medh, 
which  amounts,  for  the  purposes  of  this  petition,  to  die 
same  thing  as  if  they  had  actually  received  the  money ; 
if  so,  the  petitioners  may  claim  through  them,  unless 
prevented  by  any  lien  of  Blythe  or  Maberbf,  Is  there 
any  lien  in  Blythe  ?  If  there  be,  that  is  a  good  defence 
to  the  assignees;  but  they  have  not  produced  any 
evidence  thereof,  not  even  enough  to  entitle  them  to  an 
inquiry  on  the  subject.  Then  it  is  said,  that  as  the 
assignees  are  only  entitled  to  a  balance  from  BfyAe, 
that  ordering  them  to  pay  the  whole  to  the  petitioners 
is  a  hardship.  The  case  involves  a  competition  of  hard- 
ships, and  the  least  must  be  chosen. 

But  the  petitioners  must  allow  the  assignees  the  use 
of  their  name,  in  order  to  enable  them  to  reclaim  what 
they  may  be  able  from  Blythe. 

It  appears  to  me  the  petitioners  are  fully  entitled  to 
the^ prayer  of  their  petition. 

Ordered  as  prayed.     Costs  of  both  parties  out 
of  the  estate. 


Ex  parte  SIDEBOTHAM,  assignee,  &c  — In  the      CofR. 

matler  of  BARRINGTON.  Ml  21, 

1334. 


creed  under  tbe 


On  the  Sd  of  F^ruary  1833,  a  fiat  issued  against 
Barrington,  and  Stdebot/iam  was  chosen  sole  assignee. 
Certain  mortgaged  premises  were  put  up  to  sale  under 
the  usual  order  of  the  commissioners.  Wiliiam  Bar- 
rxTigtom,  a  son  of  the  bankrupt,  attended  the  sale  and 
became  the  purchaser,  and  gave  hb  promissory  note  for 
S1L  for  the  deposit,  and  was  duly  declared  the  purchaser 
by  the  commissioners;  the  note  was  not  paid  when 
due. 

The  petition  prayed  that  WiUiam  Barrington  should 
pay  the  purchase  money  into  court. 

The  defence  was,  that  the  assignee  could  not  make  a 
good  title,  the  fiat  being  invalid.  The  bankrupt,  in  1829, 
took  the  benefit  of  the  Insolvent  Debtors  Act,  and  the 
debt  of  the  petitioning  creditor  under  the  present  fiat 
was  inserted  in  the  schedule  given  in  to  the  Insolvent 
Debtors  Court.  All  the  estates  of  which  the  bankrupt 
was  then  possessed,  which  included  the  equity  of  re- 
demption of  the  premises  in  question,  were  vested  in 
the  provisional  assignee  (a)  of  the  Insolvent  Debtors 
Court. 

The  amount  of  the  mortgage  debt  was  inserted  in  the 
schedule  in  the  Insolvent  Debtors  Court. 

After  WiUiam  Barrington  had  been  declared  the  pur- 
chaser, he  granted  a  lease  of  the  premises  for  fourteen 
years ;    the  lessee,   Balph  Arden,   was  the   son-in-law 

(a)  No  n^iilnr  assignee  was  ever  appointed. 
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position  that  the  Court  could  give  effect  to  its  order,  18S4. 
that  there  was  something  to  sell  of  which  the  purchaser  — 
would  be  put  into  possession ;  but  this  is  not  the  case :  Sidbbothax 
the  equity  of  redemption  is  vested  in  the  assignee  of  the  ^^  ****  matter 
Insolvent  Court,  over  whom  this  Court  has  no  j  urisdiction ;  Babbington. 
as  the  7  Geo.  4,  c  57,  s.  13  (a),  after  enacting  that  filing 
a  petition  in  the  Insolvent  Debtors  Court  shall  be  an  act 
of  bankruptcy,  and  that  any  commission  thereon,  issuing 
within  two  months,  shall  avoid  the  conveyance  made  to 
such  assignee,  goes  on  to  enact,  *^  Provided  always,  that 
the  filing  of  such  petition  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  such  person  be  so  declared  bankrupt 
before  the  time  so  advertised  as  aforesaid,  or  within  such 
two  calendar  months  as  aforesaid ;  but  that  every  such 
conveyance  and  assignment  shall  be  good  and  valid, 
notwithstanding  any  commission  of  bankrupt  under 
which  su(5h  person  shall  be  declared  bankrupt  after  the 
time  so  advertised  as  aforesaid,  and  after  the  expiration 
of  such  two  calendar  months  as  aforesaid/'  If,  then,  the 
Court  be  vendor,  and  have  put  up  an  estate  for  sale 
which  turns  out  to  be  without  a  tide,  will  it  enforce 
specific  performance,  and,  against  all  equity,  compel  a 
purchaser  to  buy  a  shadow  ?  So  to  do  would  contravene 
a  fundamental  ground  of  equitable  interference,  viz. 
relief  against  mistake  and  accident ;  it  is  a  case  of  hard- 
ship, and  one  in  which  equity  would  not  decree  specific 
performance. 

A  serious  objection  exists  to  this  Court  endeavouring 
to  order  specific  perf<jrmance.  Cases  involving  compli- 
cated points  of  title  will  arise,  and  this  Court  has  not 
the  machinery  of  Masters,  &c.,  to  whom  references  may 
be  made  on  points  of  title :  consequently  the  time  of  the 


(a)  Continued  by  the  10 Geo.  4.  and  1  W.  4.  c.  58. 

Vol.  I.  u  u 
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1834.        Coart  might  be  occupied  to  an  indefinite  length  in 
""■•~'         cussinff  such  points. 
SiDEBOTHAK        Bumall  V.  BrovMj  1  Jac.  if  Walk.  168^  decided  that 
Id  the  matter  ^ting  possession,  after  delivery  of  the  abstract,  was  a 
Babbinoton.   waiver  of  objections  to  tide :  here  the  lease  was  executed 

before  the  delivery  of  the  abstract,  and  contains  a  condi- 
tion that  it  should  only  be  operative  if  a  good  title  were 
made :  in  Bumall  v.  Brown^  1  Jac  Sf  Walk.  168,  the  cir- 
cumstances were  very  strong ;  a  considerable  portion  of 
the  purchase  money  had  been  paid,  and  indulgeuce 
granted  as  to  the  remainder,  and  the  conveyance  was 
drawn,  &c.  Here  no  possession  was  ever  taken  by  the 
purchaser :  the  intended  lessee  was  not  put  into  pofise»- 
sion  by  him,  but  by  the  bankrupt  long  previously  to  the 
bankruptcy :  the  purchaser  granted  a  lease  with  a  condi- 
tion that  it  should  only  be  good,  if  a  good  title  were 
made,  which  has  not  been  done,  consequently  the  lease 
is  at  an  end ;  and,  under  all  the  circumstances,  was  a 
perfectly  nugatory  act ;  if  the  fiat  be  bad,  the  lessee  will 
be  ejected. 

The  respondent,  knowing  that  the  equity  of  redemp- 
tion was  vested  in  another,  merely  bought  the  mortgage^ 
and  he  entered  as  mortgagee,  not  as  purchaser. 

Even  if  the  petitioner  had  granted  a  lease,  under  sup- 
position that  he  had  a  title,  yet  if  that  idea  were  prema- 
ture, he  would  not  be  bound,  Deverell  v.  Bolton^  18  fa* 
505.  In  Burrowes  v.  OaJdey^  3  Swan.  159,  it  was  bdd 
that  a  purchaser  was  entitled  to  an  investigation  of 
title,  notwithstanding  that  he  took  possession,  and  ex- 
ercised acts  of  ownership,  and  a  conveyance  was  pre- 
pared ;  on  that  occasion  all  the  cases  were  reviewed,  and 
the  Master  of  the  Rolls  says  (page  168),  "  In  proceed- 
ing to  consider  the  effect  of  the  evidence  a  court  of  equity 
called  on  to  enforce  specific  performance  of  an  agree- 


ment  for  the  conveyance  of  an  estate  to  one  party,  and        1834>. 

pavment  of  the  purchase  mcmey  to  the  other,  must  feel        

.  .  L  1      -  ..  Ex  parte 

anxiety  to  protect  the  purchaser  and  give  to  bim  rea-    Sidibotbam 

Bonable  security  for  his  title,  not  compelling  him  to  take  '"  *"*  i"«"er 
a  title  without  knowing  whether  it  is  good  or  bad.  The  Basrinotoh. 
vendor,  if  his  title  is  good,  suffers  only  the  inconvenience 
of  delay,  but  the  vendee,  if  it  is  bad,  may  sustain  a  severe 
loss.  The  inclinauon  of  the  Court  therefore  b  in  favour 
of  the  vendee,  and  a  vendor  claiming  to  be  excepted 
from  the  general  rule  is  required  clearly  to  establish  a 
case  of  exception.  What  circumstance  has  this  plaintiff 
proved  to  warrant  the  Court  in  considering  the  pre- 
sent an  excepted  case.  The  decisions  in  Fleetwood  v. 
Green  (a)  and  the  other  cases  cited  are  founded  not 
so  much  in  a  rule  of  equity  limiting  a  time  within 
which  objections  must  be  taken,  and  visiting  delay  with 
punishments,  as  on  a  conclusion  of  fact,  the  Court 
being  satisfied  tliat  the  purchaser  intended  to  waive, 
and  has  actually  wuved  his  right  of  examining  the 
title.  When  the  Court  is  convinced  that  that  is  the 
just  conclusion  from  the  facts  of  the  case,  then  and 
then  only  is  it  authorized  in  denying  to  the  purchaser 
his  ordinary  equitable  rigfaL  The  question  therefore  is 
one  of  fact,  what  is  sufficient  to  authorize  that  denial. 
Possession  taken  by  the  defendant  has  been  properly 
insisted  on  as  a  very  important  fact,  and  undoubtedly 
it  becomes  a  purchaser  to  be  careful  in  what  circum- 
stances he  takes  possession  ;  but,  whatever  wdght  may 
belong  to  that  fact  in  ordinary  cases  of  evidence  of 
waiver  of  tide,  in  this  case  certainly  no  such  inference 
can  be  deduced." 

Another  objection  exists,  which  is,  that,  if  specific  per- 
formance be  decreed,  the  Court  must  order  all  neces- 

(rl)  15  Tm.  S94, 
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1834.        sai^  parties  to  join  in  the  oonT^once  ;  the  proriaooal 

assignee  is  an  indispensable  party,  and  what  jarisdictioa 

SmiioTHAM.   have  the  Court  to  enforce  such  an  order  against  him  ? 
In  the  mauer       1^,^  petition  prays  that  the  purchase  money  may  be 
Bauixstok.   piud  into  Court,  but  in  such  cases  as  the  present,  an 
option  of  delivery   up   of  possession  of  the  estate  is 
allowed  (a)  and  is  now  offered. 

Hr.  Smaa^on  in  reply  was  stopped  by  the  Court. 


If,  as  has  been  urged,  the  respondent  had,  under  an         1834. 
order  of  this  Court,  bought  a  mere  shadow,  it  would  be-        ■ 
come  a  very  serious  quesuon  whether  it  would  interfere   Sidk^wcak 
to  compel  him  to  pay  for  what  was  valueless :  but  this  is  '"  ^*'^  mauer 
s  sale  by  assignees,  with  the  concurrence  of  the  mort-    BAkUNoioH. 
gagee ;  it  is  clear  therefore  that  some  estate  is  sold  ;  the 
only   question   is   how  much  F    whether   there   remain 
the   equity  of  redemption  in   the   assignee  under  the 
insolTency  ? 

Mere  taking  possession  is  not  a  waiver  of  objections  to 
title;  but  in  this  case,  it  is  impossible  to  doubt  that  the 
purchaser  intended  to  ^ve  (he  lessee  possession  under 
hb  tide  OS  purchaser,  and  intended  to  waive  all  objections 
to  dtle,  for  there  were  no  objections  of  which  he  had 
not,  from  the  very  first,  been  fully  aware. 

It  is  sud  the  respondent  never  took  possession.  What 
possession  can  be  taken  by  one  who  grants  a  lease,  which 
has  not  been  taken  here?  The  possession  of  Xhe  tenant 
is  the  possession  of  the  landlord. 

The  real  cause  of  the  reluctance  to  complete  the  pur- 
chase, does  not  arise  from  any  objection  to  title,  but 
from  some  other  circumstances  kept  in  the  back  ground. 

I  am  therefore  of  opinion  that  the  objections  to  the 
title  have  been  waived  ;  that  specific  performance  must 
be  decreed,  and  that  the  purchase  money  must  be  paid 
into  court. 

Sir  Jofm  Crots : — 

The  question  of  jurisdiction  is  without  difficulty,  this 
being  a  court  of  law  and  equity,  having  jurisdiction  in  all 
matter  of  bankruptcy.  Lord  Eldon  says  (a)  "  I  am 
convinced  that  it  was  the  intention  of  the  legislature  in 
giving  jurisdiction  to  the  Chancellor  in  bankruptcy,  to 

(a}  Id  er  parte  BradUj/,  I  Rote,  809. 
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1834.        ^ve  bim  power  to  use  in  bankruptcy  tbe  authority  nsed 
in  cases  in  chancery,  where  no  specific  author!^  is  ^ven 

SiDEBuTUAN    by  the  statutes.     In  this  IaxA  Hardioieke  soppoita  me." 
In  the  raauer  g^  if  any  doubt  existed,  would  it  not  have  been  waived 

BAtuNCTOM.  by  arguing,  as  has  been  done,  on  the  merits,  and  takii^ 
the  chance  of  a  favorable  decisi4»  thereon  ?  It  may  be 
imagined  indeed,  that  if  there  be  do  jurisiKction,  the 
whole  would  be  coram  mm  judice.  (a)  Such  is  not  the 
case.  Lord  Eldon  said  in  ex  parte  Boge,  1  Bote,  IS,  '*  I 
am  well  aware  how  careful  I  ought  to  be  of  exteodii^  a. 
jurisdiction  not  admitting  of  appeaL  I  may,  however, 
interfere  by  consent,  and  if  the  parties  should  afterwards 
refuse  to  obey  my  order,  I  would  commit  them."  I  am 
of  opinion  that  wbm  a  par^  argues  on  tbe  mcritaj  he 
submits  to  the  jurisiUction. 

As  to  the  merits,  I  concur  with  his  Honor  tbe  Chief 
Judge,  that  the  objections  have  been  waived.  Tbe  pur- 
chase was  made  on  the  5th  of  June  1833  :  made  under 
the  advice  of  a  solicitor  knowing  of  the  insolvency; 
made  by  a  son  of  the  bankrupt,  and  made  by  a  brother- 
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objections,  he  granted  a  lease  for  fourteen  years,  this  was        1834. 

intended  as  a  waiver  of  the  objections.     It  is  alleged 

there  is  some  clause  in  the  lease,  that  it  should  only  be    Sidebotham 

good  if  the  title  were  perfected ;  the  lease  has  not  been  ^°  ^^^  matter 

produced,  and  may  not  contain  any  such  clause,  but  if  Barrinotok. 

it  do,  is  it  not  of  course  that  he  could  grant  no  lease, 

unless  he  had  a  title  ?     But  he  assumed  a  right  to  lease, 

he  assumed  he  had  a  title.     The  objection  is  an  after 

thought  to  enable  him  to  keep  possession  without  paying 

for  his  purchase. 

Sir  George  Base :  — 

This  is  the  first  case  in  which  this  Court  has  been 
called  on  to  decree  specific  performance  of  an  agreement 
for  purchase  of  an  estate.  Under  the  circumstances 
of  this  case  the  Court  has  jurisdiction.  But  the  facts 
that  the  parties  are  assignees,  that  the  property  is  the 
bankrupt's,  that  the  parties  have  filed  affidavits,  or  that 
they  have  argued  the  question,  do  not  of  themselves 
confer  jurisdiction,  if  none  eidst  without  them :  the  ques- 
tion always  is,  Can  the  Court  enforce  its  order  by  attach- 
ment ?  In  this  case  it  can ;  the  purchase  being  made 
under  an  order  of  court  gives  jurisdiction. 

This  jurisdiction  should  be  exercised  by  analogy  to 
that  of  equity.  No  question  arises  as  to  the  contract  or 
agreement  for  purchase  :  consequently,  if  the  objections 
'  to  title  had  not  been  waived,  the  first  step  would  have 
been  a  reference  to  an  officer  of  the  Court  or  one  of  the 
judges,  to  inquire  whether  or  not  there  were  a  good  title. 
There  is  no  difficulty  on  account  of  the  absence  of 
proper  machinery  in  this  Court,  as  has  been  suggested, 
the  registrars  and  deputy  registrars  of  this  court  being 
barristers,  and  equal  to  such  tasks.  Following  the  ana- 
logy to  equity,  we  find  the  making  the  lease  was  a  taking 
possession,  which  is  a  waiver  of  objections  to  title :  such 

u  u  4 
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1834.        IS  the  general  rule :  exceptions  exist,  bat  this  case  is  not 
„  within  any  of  them*     How  was  the  possession  intended 

SiDEBOTUAM    to  be  taken  ?    The  inference  from  the  lease  b  ocmdosive 
^■*  ^l**  "»"«'  that  he  intended  to  waive  all  objectbns. 
Bakumoton.       As  to  the  assignee  under  the  insolvency  being  a  neces- 
sary party  to  the  conveyance,  I  think  the  order  of  thb 
Court  will  go  a  great  way  towards  obviating  that.(a) 


The  order  made  was,  Declare  the  objections  waived, 
the  title  accepted,  and  the  contract  to  be  enforced.  Pur- 
chase money  to  be  paid  into  Court.  Reference  to 
Mr.  Gregg  to  settle  the  ccmveyance,  if  the  parties  differ, 
and  to  settle  who  are  proper  parties.  The  costs  to  be 
paid  by  the  respondent 


C.  of  R. 

July  25, 

1834. 

Unopened  fiit 
amended  by 
inserting  the 
proper  pariah. 


Ex  parte   ELLIOTT.. —  In  the  matter  of 
W.  HUMPHREY. 

Mr.  burton  moved  that  a  country  fiat,  which  had 
.not  been  opened,  might  be  amended  by  altering  the 
parish.  The  bankrupt  was  described  of  a  wrong  parish ; 
he  resided  a  few  yards  out  of  the  parish  in  which  he  was 
described  as  residing,  but  was  usually  known  as  oi^  and 
his  letters  addressed  to  the  wrong  parish. 

Ordered. 


(a)  The  1 1  Geo.  4.  &  I  Wm.  4. 
c.  38.  s.  5.  enacts  that  if  any  inte- 
rest be  vested  in  the  provisional 
assignee,  which  appears  of  no  va- 
lue to  the  creditors,  but  never- 
theless it  may  be  expedient  that 


the  provisional  assignee  shoold 
join  in  some  conveyance  thereof 
that  the  comiaisrioners  of  the 
Insolvent  Court  may  order  him 
to  join  in  any  conveyance  there- 
of, &c. 


JEa:  parte  CASTLE.—  In  the  matter  of  PAYNE.         C.  of  R. 

1  HIS  was  a  petition  of  creditors  to  tax  the  solicitor's 

tnlls,  which  bad  been  paid  to  the  amount  of  1 1,000/.        petitimi  to  tu 

the  talidlor'! 
bill,  though 

Mr.  Wright  for  the  petition.  P"d,  Uw  »■ 

agDeeshning 

been  guilt;  <^ 

Mr.  7\ow  for  the  solicitor :  —  The  peUlionera  should  ^^^^^ 

first  have  applied  to  the  comnusstoners  under  section  1 14  ^^"S  ""e  bUU 

with  the  pro- 
of 6  Geo.  4.  c.  16.  and  have  had  the  accounts  of  the  ccedings. 

asdgnees  audited.     But  this  is  a  petition  of  creditors  to 

tax  the  solicitor's  bill.     Ex  parte  Waikery  I  Gl.  ^  J.  95, 

decided  that  the  assignees,  and  not  the  creditors,  were 

to  petition. 

Mr.  Stuatuton  appeared  for  the  commismoners. 

Per  Curiam .-  —  The  dedsion  in  ex  parte  Walker, 
1  Gl.^J.  95,  was,  that  a  creditor  had  no  right  to  peti- 
tion, unless  the  assignees  had  beenguil^of  a  dereliction 
of  du^.  This  case  comes  within  that  rule.  The  as- 
ugnees  are  served  with  this  petition,  which  states,  that 
they  paid  bills  amounting  to  1 1,000/.,  which  bills  are 
not  on  the  proceedings.  It  amounts  to  misconduct  to 
go  before  the  commissionei-s  and  procure  bills  to  this 
amount  to  be  pud  without  preserving  a  record  of  the 
items. 

Taxation  ordered. 
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C.  of  R.  Ex  parte  DOBSON.  —  In  the  matter  of 

^'"^28,  THOMPSON. 


1834. 

A  diini  or  proof 
cannM  be  re- 


1n  July  1828  a  commission  issued  against  Thompson^ 
^^^^^^   under  which  the  petitioner  was  elected  sole  asaignee. 
prupert7  be-  For  several   years  previous  to  the  commission,  the 


pirlrl 
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On  the  30th  of  October  1827,  in  pursuance  of  an        1834. 
understanding  with  Hicks  and  Co.,   and  some  of  bis         

jBjt  parte 

Other  creditors,  the  bankrupt  stopped  payment.  Dobson. 

In  order  to  protect  some  of  his  creditors  from  loss,  it  ^"  '**®  matter 
was  agreed  that  the  bankrupt  should  assign  all  his  ships,     Thompson. 
and  shares  of  ships,  monies,  and  other  property  and 
effects  in  America,  in  different  shares,  for  the  benefit  of 
certain  of  his  creditors,  to  the  prejudice  of  several  other 
creditors. 

The  petition  here  set  out  certain  bills  of  sale  to  some 
of  such  creditors,  and  stated,  that  by  a  certain  other 
bill  of  sale,  executed  by  the  bankrupt  at  or  about  the 
period  and  under  the  circumstances  aforesaid,  and  in 
pursuance  of  the  before-mentioned  arrangement,  the 
bankrupt  transferred  a  ship,  called  The  Great  Britain, 
valued  at  37,000/.,  of  which  he  was  sole  owner,  to 
Hicks  and  Co.,  at  the  nominal  price  of  55,000/.,  in  part 
payment  of  so  much  of  a  confidential  debt  in  respect  of 
advances  made  to  him,  and  of  promissory  notes  given  to 
them  in  exchange  for  others  which  they  would  be  obliged 
to  take  up ;  but  that  no  money  or  other  consideration 
passed  between  the  parties  upon  the  execution  of  the 
bill  of  sale. 

The  petition  then  set  out  various  other  transactions 
of  the  same  nature,  and  proceeded,  that  at  the  times 
when  such  assignments,  &c  were  made,  it  was  well 
known  to  the  creditors,  or  they  had  good  reason  to 
believe  or  suspect  he  was  in  very  embarrassed  circum- 
stances, insolvent,  and  unable  to  meet  their  demands ; 
and  such  assignments,  &c.  were  made  with  a  view  to 
give  them  a  fraudulent  preference,  and  therefore  void, 
and  constituting  several  acts  of  bankruptcy. 

Hicks  and  Co.  applied  to  prove,  which,  tmder  the 
circumstances,  the  commissioner  refused,  but  allowed 
a  claim  to  be  entered  for  24,000/. 


lo  the 
Thosi 
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made  without  opposition,  consequently  they  cannot  now        18S4. 
petition  to  expunge  it.  — 

This  petition  prays  to  suspend  payment  of  the  divi-       dL^n^ 
dends :  none  are  payable  on  a  claim.  ^  the  matter 

But  even  if  the  petition  were  regular,  the  petitioners  Thomfson. 
have  made  out  no  case ;  they  have  not  proved  that  the 
commission  is  valid,  nor  that  the  transaction  in  question 
was  subsequent  to  an  act  of  bankruptcy.  In  fact,  if 
the  merits  were  gone  into,  it  could  easily  be  shewn  that 
the  transaction  was  perfectly  valid  both  by  our  laws  and 
those  of  America.  Moreover,  the  petition  is  irregular 
in  setting  out  the  other  transactions,  which  have  no 
reference  to  that  in  question. 

Per  Curiam :  —  Will  the  respondent  submit  to  the 
jurisdiction,  and  place  the  property  in  medio  f  Then 
the  whole  merits  can  be  decided. 

Mr.  Swanston  and  Mr.  Booth :  — 

That  the  respondent  cannot  be  advised  to  do.  The 
property  in  question  is  worth  37^000/.;  the  sum  for 
which  a  claim  is  entered  is  24^000/.  Why,  on  this 
comparatively  small  amount  of  proof,  are  the  respon- 
dents to  place  in  medio  —  that  is  in  peril — property 
worth  87,000/.  ? 

All  the  Court  can  do  is  to  declare  that  the  respon- 
dents shall  receive  no  dividends  unless  they  give  up 
the  property.  The  Court  caimot  call  on  the  respon- 
dents to  bring  this  large  sum  into  Court  in  the  first 
instance. 

Mr.  Richards  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge  :  — - 

There  is  no  valid  reason  why  the  respondents  should 


In  the 
Ton 
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property  in  the  ship  were  not  vested  in  the  assignees  on        1834. 
the  80th  of  October.     If  so,  there  would  only  be  an       _       ' 

jEjt  petria 

equitable  claim  in  the  respondents,  which  would  not  be       Dobson. 
available  till  they  had  applied  in  the  usual  way  for  a        the^matter 
sale,  and  leave  to  prove  for  the  difference.     It  is  by  no     Thommon. 
means  perfectly  clear  that  the  assignees  may  not  have 
a  right  to  recover  the  legal  possession  of  this  property ; 
consequently  the  Court  should  give  them  an  opportuni^ 
of  so  doing. 

On  the  whole,  however,  the  present  inclination  of  my 
mind  is,  that  the  transaction  in  question  was  a  fair  one, 
and  that  the  respondent  will  finally  become  entitled  to 
the  costs  of  this  petition.  But  the  assignees  must  have 
an  opportunity  of  trying  the  question  if  they  should  be 
advised  so  to  do. 

Sir  John  Cross :  — 

The  respondents  have  claimed  for  24,000/.^  and,  but 
for  the  proceeds  of  the  ship,  their  claim  would  have 
been  to  a  much  greater  amount.  The  assignees  call  on 
the  Court  to  declare  the  transfer  of  the  ship  fraudulent 
and  void,  and  to  order  it  to  be  delivered  up  to  them ; 
that  they  abandon,  the  Court  having  no  jurisdiction  so 
to  do.  Then  they  ask  that  the  claim  may  be  expunged, 
to  which  the  respondents  object  that  the  Court  have  no 
jurisdiction  to  expunge  a  claim.  I  am  not  prepared  to 
go  that  length ;  but  it  is  not  necessary  here  to  decide 
that  point. 

The  petitioners  then  ask  that  they  may  be  declared 
to  have  a  lien  on  the  dividend  in  respect  of  their  right 
in  die  ship.  This  question  of  right  to  the  ship  was 
sub  judice  before  the  commissioners,  it  being  clear  that 
but  for  that  they  would  have  allowed  a  proof  instead  of 
a  claim.     But  the  petition  calls  on  us  to  intercept  the 


6T2 
If 


In  tlif 


CASES  IN  BANKRUPTCY.  678 

The  petitioning  creditor's  debt  is  far  enough  back  to        1884. 
enable  the  assignees  to  come  here  for  protection.  Exnart 

It  might  have  been  convenient  if  the  respondents       Dobson. 
would  have  submitted  the  question  of  right  of  property  ^f 

to  the  decision  of  this  Court :  without  such  submission     Thompson. 
we  have  no  jurisdiction. 

If  the  party  were  domiciled  here»  and  there  were  an 
act  of  bankruptcy  prior  to  the  assignment,  the  first  con- 
sideration would  be^  whether  the  property  in  question 
were  chattel  or  not  ?  But  his  being  domiciled  in  America 
alters  the  case;  the  transaction  must  be  regulated  by 
American  law,  and  the  question  could  only  be  agitated 
before  the  proper  tribunal  in  America,  before  which  the 
party  must  prove  that,  according  to  the  American  law, 
their  title  was  good.  That  mode  they  may  now  pursue. 
In  the  meantime  the  dividend  must  be  protected;  and 
when  the  right  of  property  has  been  decided,  that  will 
determine  the  right  to  costs  on  this  petition. 

It  has  been  urged  in  argument,  that  the  many  similar 
transactions  in  which  the  bankrupt  engaged  with  other 
persons  were  improperly  introduced  into  this  petition, 
which  relates  to  a  single  assignment  of  a  particular 
ship;  but  if  numerous  transfers  be  made  by  a  trad^ 
abroad,  so  as  to  amount  in  effect  to  a  cessio  bonorum^ 
then,  on  general  principles,  a  party  taking  advantage 
of  a  cemo  bonorum  abroad  is  not  to  be  allowed  to 
come  under  a  commission  in  this  country  to  receive 
dividends. 

The  following  order  was  made :  ^^  Pay  the  present  and 
future  dividends  on  the  claim  into  Court,  and  when  paid 
in  let  the  same  from  time  to  time  be  laid  out,  with  liberty 
for  the  respondents  to  go  in  under  the  commission  and 
make  such  proof  as  they  can ;  but  such  proof  is  not  to 
be  resisted  on  the  ground  that  the  respondents  have  pos- 
Vol.  L  XX 
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18S4.       session  of  the  ship  in  question.    The  asragnees  to  be  at 

liberty  to  take  such  steps,  as  they  shall  be  advised,  to 

DoMON.      recover  the  property.     Reserve  further  directions^  and 
In  the  matter  ^^Qg^g.  ^nd  liberty  to  all  parties  to  apply.*' 

Tbomhom. 


C.  of  R.  -Ear  parte  PHILLIPS.— In  the  matter  of  PHILLIPS. 
July  2% 

18S4.  1  HIS  was  a  petition  by  the  heir-at-law  of  the  bankmpC 

Section  iss  of  and  others,  praying  that  the  assignees  might  convey  to 

•s  tTinterest  is  the  petitioner  the  residue  of  the  bankrupt's  estate,  with* 

not  retrospeo-  ^^^  payment  of  interest  to  creditors  whose  debts  did  not 

bear  interest 


(a)  As  questions  on  the  retro-  to  be  inferred  that  the  act  should 

spective  operation  of  the  6  Geo.  4.  be  retrospective:    in  at  parie 

c.  16.  freqaently  occur,  it  may  GrumdyjMonLi  Mac*Sl2yljard 

be  of  service  to  subjoin  the  deci-  Lyndhwrtt  says,  **  It  is  an  argpK 

sions  on  the    subject,  dividing  ment  fairly  dedudble  from  this 

them  into  three  classes,  ist,  where  section,  that  where  the  legislature 

the  act  is  not  retrospective,  Sd,  intended  to  confine  the  act  to 

where  it  is;  3d,  where  doubtful,  future  oommisslons  the  intention 

But,  before  either  of  these  is  is  expressed  in  direct  temu ;  the 
separately  considered,  it  may  be  same  observation  is  af^licahle  to 
noted,  Ist,  that  in  Moser  v.  liew*  the  96th  and  98th  clauses.**  In 
ffum,  6  Bing.  561,  Botanquet,  J.  Bell  v.  BiU<m,  4  Bing.  618,  Beti^ 
says,  ^  The  Ck>urts  are  cautious  in  CL  J.,  in  considering  whether  sec- 
giving  to  any  act  a  retrospective  tion  55,  which  relates  to  annuities^ 
effect  by  relation.**  is  retrospective,  says,  **  Where 

Sd,  Because  the  legislature  has,  the  legislature  intended  that  the 

in  certain  cases,  declared  that  the  statute  should  not  aflect  commis- 

act  shall  be  prospective  only,  it  sions  previously  issued,  the  inteop 

has  occarionaUy  been  said,  that  tion  is  declared  in  express  terms: 

in  cases  where  the  I^slature  has  such  terms  will  be  found  in  the 

not  so  expressed  itself  it  ought  57th,  96th,  and  98th  sectioiis.*' 


CASES  IN  BANKRUPTCY.  675 

The  petition  stated,  that  the  coromission  issued  in        18S4. 

May  1794;  that  all  the  debts  proved,  which  were  very        — — 

Ex  parte 
' PiuLura. 

In  Ckurcbilly.  Crease,  5 Bing»  177,  ferred  his  debts,  &c.,  the  commit-  ^f 

Serjeant    Tadtfyy   in    argument,  sioners  shall  have  power  to  sell       PiULLiPi. 

says,  ^  The  enumeration  of  the  and  dispose  of  the  same,''  &c. 

clauses  in  which  the  act  was  to  This  clause    is   not    retrospec* 

have  a  retrospective   operation  tive^  WombweU  v.  Laver,  2  Sim, 

excludes  such  operation  in  any  360. 

other  than  the  cases  enumerated.**        The  9Sd  section  enacts,  **  that 
Maggt  T.  Huni^  4  ^tf^.  218.  if  the  bankrupt  shall  not  (if  he 
But  this  inference  seems  not  in  was  within  the  United  Kingdom 
general  to  be  well  founded,  for  at  the  issuing  of  the  commission) 
the  clauses  may  be  considered  as  within  two  calendar  months  after 
of  three  classes;  1st,  where  clear-  the  adjudication,  or  (if  he  was 
ly  marked  by  the  legislature  as  out  of  the    United   Kingdom) 
beiag  prospective  only;  Sd,  where  within  twelve  calendar  months 
retrospective;    and   3d,    where  after  the  adjudication,  have  given 
doubtful:  in  the  latter,  ue.  the  notice  of  his  intention  to  dispute 
doubtful  class,  the  reasoning  may  the  commission,  and  have  pro- 
apply,  ceeded  therein  with    due   dili- 
IH,  Where  not  retroipectwe.  gence,  the  depositions  taken  be- 
lt is  not  where  the  legislature  fore  the  commissioners  at  the 
uses  enly  prospective  words,  as  in  time  of  or  previous  to  the  adju- 
aection  58  relating  to  interest  on  dication  of  the  petitioning  cre- 
promissory  notes,  &c.,  which  be-  ditor's  debt  or  debts,  and  of  the 
gins,  **  And  be  it  enacted,  that  in  trading  and  act  or  acts  of  bank- 
all  future  commissions ;"  an4  in  ruptcy,  shall  be  conclusive  evi- 
section  96  relating  to  the  inrol-  dence  of  the  matters  therein  re- 
ment  of  commissions,  &&,  which  spectively  contained  in  all  actions 
enacts,  *'  that  in  all  commissions  at  law,  or  suits  in  equity,  brought 
issued  after  this  act  shall  have  by  the  assignees  for  any  debt  or 
taken  effect,**  &c.  demand  for  which  the  bankrupt 
The  73d  section  enacts,  *'  That  might  have  sustained  any  action 
if  any  bankrupt,  being  at  the  or  suit.**    This  clause  has  been 
time    insolvent,    shall   (except,  held  to  be  prospective  only,  in 
&c.)  have  conveyed,  &c.  to  any  Key  v.  Cooke,  2  Moore  Sf  P.  720, 
of  his  children,  &c.  any  here-  sind  Key  v.  Goodwin,  6  Bing,  576. 
ditaments,  &c.,  or  have  delivered  The  reason  of  the  decision  is, 
and  made  over  to  any  such  per-  that  otherwise  the  interests  of 
SOD  any  bills,  &c.,  or  have  trans-  those  parties  would  be  afiected, 

xz  2 
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18S4.        few  and  inconsiderable  in  amount,  had  long  since  been 
paid  in  full ;  that  among  them  were  several  debts  on  bilk 

JBjr  parte       * 

Phillips.       — 

^f            which  the  135th  section  enacts  notwithstanding,  ftc"  Thisdaose 

Philup««       are  to  be  presenred.  isretrospectiTe,OkarrdU0T.CV0air, 

2d,  CUnuet  whick  are  retro-'  S  Bmg.  177;  TerrvtgUm  y»  Bar' 
tpecthe,  greaves,  5  Bmg.  489;  the  leuoo 
When  a  clause  re-enacts  old  being  the  use  of  the  words  ''waade 
law  it  is  of  course  retrospective,  or  hereafter  to  6e  made.** 
as  was  said  arguendo  in  ex  parte  But  though  the  use  of  words 
Grundy,  Mont,  S;  Mac,  295,  of  retrospection  genendly  makes 
otherwise  all  the  re-enactments  the  section  retrospective,  yet  that 
in  6  Geo.  4.  c.  16.  would  be  com-  consequence  does  not  follow,  if, 
paratively  useless.  taking  the  whole  into  consider- 
When  a  clause  enacts  new  law,  ation,  that  does  not  appear  the 
whether  it  be  retrospective  does  sound  construction ;  thus,  in  Key 
not  always  depend  on  the  word-  v.  Cocke,  3  Moore  6^  P.  7S0,  Bett, 
ing  alone;  other  circumstances  C.J.,  speaking  of  the  98d  section, 
must  sometimes  be  considered,  says,  (p.7S9) ''Although  the  words 
In  Key  v.  (roodcotn,  6  ^ng.  585,  *  if  the  bankrupt  shaR  moi  kne 
Lord  Chief  Justice  Tmdal  says,  given  notice  of  his  intention  to 
''When  new  provisions  are  in-  dispute  the  commission,  and  ^btsr 
troduced  which  apply  to  parti-  proceeded  therein  with  doe  diB- 
cular  cases,  and  give  entirely  new  gence,'  seem  to  have  a  retrospec- 
remedies,  we  must  look  to  the  tive  view,  yet  we  most  not  scan 
very  words  of  the  sections,  in  them  with  grammatical  accuracy, 
order  to  see  whether  they  apply  but  look  at  the  intention  of  the 
or  not  to  by-gone  and  then  ex-  legislature  at  the  time  the  sta- 
isting  commisuons."  tute  was  passed.'* 

Retrospective  words,  however.  Even  the  use  of  the  woids 

generally  make  the  clause  retro-  "  shall  have,"  or  ^  have  obtuned 

apective.    By  the  83d  section  it  or  shall  hereafter  obtain,"  do  not 

is  enacted,  '^  that  all  payments  make  the  clause  retrospective  if 

really  and  bonid  fide  made,  or  on  the  whole  it  appear  not  to 

which  shall  hereafter  be  made,  be  intended  to  be  retrospective, 

by  any  bankrupt,  &c.  shall  be  Thus  the  lS7th  section  enacts, 

deemed  valid,   notwithstanding,  ^  that  if  any  person  who  dull 

&c.,  and  all  payments  really  and  have  been  so  discharged  by  audi 

hond  fide  made,  or  which  shall  certificate  as  aforesaid,  or  who 

liereafter  be  made,  to  any  bank-  shall  have  compounded  with  his 

rupt,  &c.  shall  be  deemed  valid,  creditors,  or  who  shall  have  been 
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of  exchange  and  promissory  notes,  not  bearing  interest;        1834. 
and  that  there  was  a  surplus  to  which  the  bankinipt  waa  ■ 

'^  '^                  £jr  parte 
Phillips. 

discharged  by  any  insolvent  act,  shall,  before  the  issuing  of  the             ^f 

shall  be  or  become  bankrupt,  and  commission,  have  contracted  any       Phillips. 

have  obtained  or  $hatt  hereafter  debt  payable  upon  a  contingency 

ebtam  such  certificate/*  &c.  This  which  shall  not  have  happened 

has  been  held  not  retrospective  before  the  issuing  of  such  com- 

in  Carew  v.  Edwardkt  4  Bani,  S^  mission,  the  person  with  whom 

Add.  551 ;  and  see  Churchill  v.  such  debt  has  been  contracted 

Creasey  5  Bmg.  178,  and  Terring'  may,  if  be  think  fit,  apply  to  the 

ton  V.  Hargreavesy  5  Bing,  489.  commissioners    to    set  a    value 

But  quaere,  see  post,  in  this  note,  upon  such  debt,  and  the  commis- 

The  54th  section  enacts,  **  that  sioners  are  hereby  required  to 

any  annuity  creditor  of  any  bank-  ascertain  the  value  thereof^  and 

nipt,  by  whatever  assurance  the  to  admit  such  person  to  prove 

same  be  secured,  and  whether  the  amount  so  ascertained,  and 

there  were  or  not  any  arrears  of  to  receive  dividends  thereon," 

such  annuity  due  at  the  bank-  &c.  The  reasons  for  the  decision 

ruptcy,  shall  be  entitled  to  prove  were,  there  are  no  expressions 

for  the  value  of  such  annuity,"  confining  the  operation  of  the 

&c. ;  and  the  55th  section  enacts,  clause  to  the  future,  and  that  in 

**  that  it  shall  not  be  lawful  for  clauses  intended  to  be  prospec- 

any  person,  entitled  to  any  an-  tive   only,  that    intent    is   ex- 

nuity  granted  by  any  bankrupt,  pressed. 

to  sue  any  person  who  may  be  Section    1S8    enacts,    *^  that 

collateral  surety,  for  the  payment  every  bankrupt  who  shall  have 

of  such  annuity,  until  such  an-  obtained   his  certificate,  if,  &c. 

nuitant  shall  have  proved  under  shall  be  allowed  five  per  cent." 

the    commission    against    such  Thb  is  retrospective,  owing  to 

bankrupt  for  the  value  of  such  the  words  '*  shall  have,"  ex  parte 

annuity,"  &c.  These  clauses  have  MmcUn^    Mont.  ^  Mac,    136. 

been  held  retrospective  in  BeU  v.  Section  79  enacts,  ^  that  if  any 

BUton,  4  Bing,  648,  because  the  bankrupt   shall,    as  trustee,  be 

object  of  the  legislature  was  to  seised,  &c.  any  real  or  personal 

exonerate  the  bankrupt,  and  it  estate,  &c.  it  shall  be  lawful  for 

had  not  declared  the  clause  not  the  Lord  Chancellor,  on  the  pe- 

retPoactive.     In  the  same  way  tition  of,  &c.  to  order  the  as- 

section  56  is   retrospective,  ex  signees,   &c.    to   convey,   &c." 

f)arteGrundjf,MonLSf Mac, 31 1;  This  is  retrospective,  ex  parte 

it  enacts,  ^*  that  if  any  bankrupt  Saunders,  2  GLS^J,  132.    SSec- 

XX  S 
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1884.       entided;  and  that  a  question  had  been  raised,  -whether 
^•""^        these  creditors  were  entitled  to  interest 

JBje  parte 

Phillips.       

In  the  matter 

^f  don  18  enacts,*^  that  if  after  ad-    or  who  shall   have   been  <fii- 

Pbilups.      judication  the  debt  of  the  peti-    charged   by  any  ifuoWent  act, 

tioniQg  creditor  be  found  insuffi-    shall   be  or  become   bankrupt, 

dent  to  support  a  commission,    tmd  have  obtamed  or  shall  her^ 

h  shall  be  lawful  for  the  Lord    t^Ur  cbimn  such  certificate  as 

Chancellor,  &c.  to  order  the  sud    aforesaid,  unless  hu  estate  shaQ 

commission  to  be  proceeded  in,"    produce  (after  all  chaiges)  soffi- 

3ec*    This  was  assumed  to  be  re-    dent  to  pay  every  creditor  under 

trospective  in  ex  parte  Robmg^    the  commission  fifteen  shilfiagp 

Mont,  ^  Mac,  44,  the  point  not    in  the  pound,  sudi   certificate 

having  been  aigued.  shall  only   protect   hu   penoa 

5d^  Where  it  is  dtnA^  from  arrest  and  imprisonmett. 

Section  98  enacts,  that  ^  after    but  his  future  estate  and  effects 

this  act  shall  have   come  into    (except  his  tools  of  trade  and 

effect,"  &c.  There  exist  the  dicta    necessary    household    furniture, 

of  two  eminent  judges  that  diis    and  the  wearing  apparel  of  ha^ 

clause  is  not  retrospective;   of   self,  his  wife  and  children,)  sheM 

Lord  Lyndhurit    in    ex    parte    teet  m  the  a$tignees  tmder  the 

Gnmdify  Mont,  S;  Mac.  319,  and    said  commmom^  who  ehmll  he  em- 

of  Chief  Justice  Beet  in  BeU  v.    titied  to  seize  the  same  m  She 

BiltoH,  4  Bing.  618.    But  it  is  to    marmer  as  they  ndght  have  seiaed 

be  observed,  that  the  words  are    property  of  wAtc&  sadk  hamkrypt 

not,  as  in  section  96,  *^  that  in  all    teas  possessed  at  the  ieemag  Iftr 

commissions  issued  after  this  act    coiftmtMtcm."     In  7W  t.  fPiJioa. 

shall  have  taken  efiect,**  which    7  Banu  S^  Ores,  684,  it  was  as- 

is  not  retrospective;    and  it  is    sumed,  but  not  argued,  that  the 

concdved  it  may  safely  be  os-    clause    was    retrospective.     In 

serted,  that  the  dause  in  pnictice    Elston  v.  BradAdcy  4  T^rw.  its, 

has  always  been  treated  as  retro-    it  was  dedded  that  the  section 

spective.  was  retrospective. 

Whether   section   127    be  retro*  As  to  daase  135. 

V^^'^*^^  This  clause,  intended  as  a  guide 

The  clause  enacts,  *'  that  if  to  the  due  interpretation  of  the 

any  person  who  shall  have  been  whole  statute,  enacts,  **  that  this 

so  discharged  by  such  certificate  act  shall  be  construed  benefidaliy 

as  aforesaid,  or  who  shall  have  for  creditors,  and  that  nothing 

compounded  with  his  creditors,  herdn  contained  shall  alter  the 
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The  petition  prayed,  that  the  Court  would  declare        1834* 
that  such  creditors  were  not  entitled  to  interest,  and        — ~ 

Ex  parte 

■--"—---------—--—-—---— -----■^-——--^--—^—^— —       Phillips. 

^...^  ,....,,  In  the  matter 

present  practice  m  bankruptcy,  deaded  that  tbe  clause  was  not  ^f 

except  where  any  such  alteration  retrospective.  Denman^  C.  J.,  in  Phillips. 
is  expressly  declared;  and  that  delivering  the  judgment  of  the 
nothing  herein  contained  shall  Courts  says,  "The  language  of  the 
render  invalid  any  commission  12  7th  section  of  the  6th  Geo.  4. 
of  bankruptcy  now  subsisting,  c.  16.  which  appears  to  have  been 
or  which  shall  be  subsisting  at  taken,  with  some  omissions,  from 
the  time  this  act  shall  take  efibct,  the  9th  section  of  the  5th  Geo.  9. 
or  any  proceedings  which  may  c.  3a*  is  by  no  means  clear; 
have  been  had  thereunder,  or  and  it  is  extremely  difficult  to 
aiiect  or  lessen  any  right,  claim,  collect  from  it  whether  the  legis- 
or  demand  or  remedy  which  any  lature  intended  to  alter  the  efiect 
person  now  has  thereunder,  or  of  a  certificate  obtained  prior  to 
upon  or  against  any  bankrupt  that  act  or  not.  If  it  did,  the 
against  whom  any  commission  rights  of  creditors,  and  of  the 
has  or  shall  have  issued,  except  bankrupt  himself,  would  be  much 
as  is  herein  specifically  enacted."  affected ;  and  by  the  135th  see- 
In  ex  parte  Grundy,  Mont.  S(  tion  of  the  act  we  find  it  enacted, 
Mac.  293,  it  was  argued,  that  *'  that  nothing  herein  contained 
as  this  clause  was  not  to  **  alter  shall  render  invalid  any  commis- 
the  present  practice  in  bank-  sion  of  bankruptcy  now  subsist- 
niptcy,  except,"  &c.,  and  was  not  ing,  or  which  shall  be  subsisting 
to  ^*  affect  or  lessen  any  right,"  at  the  time  this  act  shall  take 
&C.,  that  therefore  the  56th  sec^  effect,  or  any  proceedings  which 
tion  was  not  retrospective ;  but  may  have  been  had  thereunder, 
Lord  Lyndhurst  said  (page  313),  or  affect  or  lessen  any  right, 
<*  But  this  argument  is  incon-  clum,  demand,  or  remedy  which 
sistent  with  the  mode  adopted  any  person  now  has  thereunder, 
to  confine  the  operation  of  the  or  upon  or  against  any  bankrupt 
statute  in  the  57th,  96th,  and  against  whom  any  commission 
9Sth  sections,  and  would,  in  my  has  or  shall  have  issued,  except 
opinion,  extend  the  effect  of  the  as  is  herein  ipecificaUy  enacted." 
clause  beyond  the  natural  and  Now  we  cannot  find  any  words 
obvious   import   of  the   words  in  the   IS 7th  section  by  which 

used."  

But    in    Carew  v.  Edwards^        *  Which  clause    is   in  express 

1832,  4  Barn,  ^  Adol,  353,  it  was  terms  made  prospective  only, 

X  X  4 
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1834.       that  the  assignees  might  pay  the  surplus  to  the  repre- 

"^"^        sentatives  of  the  bankrupt^  without  any  deduction  for 
JSjt  parte 
Phillips       interest. 

In  the  matter 
PHiLLin.  ^^'  Maidagu  and    Mr.  O.  Jnderdon  for   the   peti- 

tion:— 

The  commissioa  issued  in  1794.  All  the  debts  have 
been  long  since  pud.  The  bankrupt  died  in  1818,  and 
this  is  an  application  by  his  representatives  that  the 
assignees  may  pay  over  the  surplus  to  them. 

The  question  is,  Whether  section  132  (a)  be  retro- 
spective ? 

There  are  two  modes  of  considering  this : .  1st,  By 
authority ;  2d,  Upon  principle. 


the  right  of  a  cre<titor,  sitaated  but  the  assignees  shall  not  pay 
as  the  plaintiff  was,  to  sue  the  such  surplus  until  all  creditors 
bankrupt,  and  recover  a  judg-  who  have  proved  under  the  com- 
ment, and  have  execution  against  mission  shall  have  recdved  int^ 
his  effects,  is  tpedfieall^  and  e*'  rest  upon  their  debts,  to  be  cal- 
pretdy  taken  away,  or  the  effects  culated  and  paid  at  the  rate  and 
of  a  bankrupt,  situated  as  this  in  the  order  following;  that  is 
defendant  was,  are  specifically  to  say,  all  creditors  whose  debts 
and  expressly  vested  in  hb  as-  are  now  by  law  entitled  to  cany 
signees.  interest,  in  the  event  of  a  surplus, 
(a)  That  the  assignees  shall,  shall  first  receive  interest  on  such 
upon  request  made  to  them  by  debts  at  the  rate  of  interest  re- 
the  bankrupt,  declare  to  him  how  served  or  by  law  payable  thereon* 
they  have  disposed  of  his  real  to  be  calculated  from  the  date 
and  personal  estate,  and  pay  the  of  the  commission  ;  and  after 
surplus,  if  any,  to  such  bankrupt,  such  interest  shall  have  been 
his  executors,  administrators,  or  paid,  all  other  creditors  wiio 
assigns ;  and  every  such  bank-  hftve  proved  under  the  commts- 
rupt,  after  the  creditors  who  non  shall  receive  interest  on  their 
have  proved  under  the  commis-  debts  from  the  date  of  the  com- 
sion  shall  have  been  paid,  shall  mission,  at  the  rate  of  four  pounds 
be  entitled  to  recover  the  re-  percetUum, — 6  G.  4.  c.  16.  8.132. 
mainder  of  the  debts  due  to  him ; 
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1st,  Authority.  1834. 

It  has  been  decided  that  the  clause  is  not  retrospective.         — — * 
ex  parte  Shepard,  August  1828,  Mont  Sf  Mac.  67 ;  Upton      Pmuipg. 
V.  Bridges,    18th  February   1881,  in  which  case   the  ^°  the  ^matter 
question  was  fully  discussed  before  the  Lord  Chancellor      Phi&lips. 
in  a  cause,  and  the  decision  of  ex  parte  Shepard  was  con- 
finned;  and  in  ex  parte  Sammont  June  18S],  Mont,  255, 
in  which  the  Vice-Chancellor  said   he  considered  the 
question  to  be  settied. 

2d,  As  to  principle. 

By  section  135  it  is  enacted,  ^^  that  nothing  therein 
contained  shall  affect  or  lessen  any  right,  claim,  demand, 
or  remedy  which  any  person  then  had  under  an  existing 
commission,  or  upon  or  against  any  bankrupt  against 
whom  any  commission  had  or  should  have  issued,  except 
as  is  therein  specifically  enacted/'  But  as  there  is  not 
any  specific  enactment,  except  by  words  which  may  be 
either  prospective  or  retrospective,  and  as  the  bankrupt's 
right  would  be  most  materially  affected  or  lessened  if 
the  section  were  held  to  be  retrospective,  it  ought  not  to 
be  construed  to  operate  retrospectively.  This  principle 
of  construction  is  recognized  in  Carew  v.  Edwards^ 
if  Bam.  ^  Add.  854,  upon  a  question,  whether  the  127th 
section  were  retrospective* 

Such  are  the  decisions,  and  it  is  most  fortunate  that 
the  question  has  been  so  decided,  for  great  doubt  may 
be  entertained  whether  the  law  be  not  founded  upon 
an  erroneous  principle,  and  an  erroneous  analogy  to 
damages  given  at  law  upon  bills  of  exchange*  and  whe- 
ther it  is  not  oppressive  in  its  operation  and  injurious 
in  practice,  {a) 

• 

(a)  Q.  h  not  the  reoMomng  by  maison  d*un  hornmey  disent  les 
aneJogff  a  dangerous  mode  of  Anglais,  est  son  ch&teau.  Uoe 
reasonittg  in  legulaHon  V     ^Lbl    expression  po^tique  n'est  pas  une 
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18S4b  Mr.  Jwmes  Bussell  for  the  representative  of  a  maple 

ooDtract  creditor  who  bad  not  contracted  for  interest : — 


i&r  pmrie 
Phillips. 


In  the  matter  ni^on ;   car  d  la  maison  d'un  dans  toutes  les  questions  con- 

of             homme  est  son  chiteau  de  nuit,  cernant  les  colonies  et  les  m^ro- 

FtaLun.      pourquoi  nc  le  seroit-ii  pas  de  poles.    On  snpposoit  anx  cdo- 

jour  ?  Si  c'est  nn  aale  inviolable  niei  dee  devoirs;  on  Icur  imposoit 

poar  le  propri^taire,  pourquoi  ne  des  crimes  tous  ^galemeat  fond^ 

le  seroit-ii  pas  pour  toute  autre  sur  la  m^taphore  de  lenr  d^pen* 

personne  qu'il  jugeroit  k  pro-  dence  filiale." 

pos  d'y  recevoir  ?  —  Le  cours  Q.  2.  Is  not  this  law  (bunded 

la   justice   est  quelquefois    en-  upon  the  supposed  analogy  to 

tmv^   en  Angleterre  par  cette  damages  given  at  law  upon  bills 

pu^e   notion  de   liberty.     II  of  exchange? 

semble  que  les  criminels  doivent  Q.  5,  Are  not  dami^es  given 

avoir  leurs  terriers  comme  les  at  law  upon  bills  of  exchange, 

renards  ponr  le  plaisir  des  chas-  upon  the  ground  that  a  man, 

seuTs.    Un  temple  dans  les  pays  possessing  property,  has  withheld 

Oidioliqnes   est   la  maison   de  it  from  his  crecfitors,  and  made 

Dieu.    Cette  m^phore  a  servi  interest  or  profit  of  it,  which  he 

^  ^tablir  les  asiles  ponr  les  crimi-  ought  not  to  retain  ? 

nels.  C'^toit  roanquer  de  respect  Q.  4.  What  analogy  is  there 

k  Dieu  que  d*arracher  de  force  between  the  case  of  a  solvent 

ceux    qm   venoient  se  rtfugier  man  withholding  property  from 

dans  sa  maison.    La  balance  du  his  creditors,  and  the  case  of  a 

commerce  a  produit  une  multi-  solvent  man  against  vhoai,  in 

tude  de  raisonnemens  fond^s  sur  a  time  of  commercial  irmpr  ir^  a 

la  mdtaphore.    On  a  cru  voir  commission  has  issued,  which,  in 

les  nations  s'elever  et  s'abaisser  nine  cases  ont  of  ten,  ought  not 

dans  leur  commerce  r^dproque,  to  have  issued,  and  his  property 

comme  les  bassins  d'une  bahmce  u  taken  from  him,  so  that  be 

charge  de  poids  in^aux.    On  cannot  fulfil  his  oontncu  ? 

s'estinqui^t^detoutcequ'onre-  Q.  5.  Why  in  such  case  is  a 

gardoit  comme  un  ddfaut  d'^qui-  man  to  be  compelled  to  do  an 

libre.    On   ipiaginoit  que  Tune  act  which  he  never  contracted  to 

devoit  perdre  et  Tautre  gagner,  do  ? 

comme  si  on   avoit   6t^   d'un  Q.  6.  Even  if  die  datm    is 

bassin   pour   ajouter  4  I'autre.  founded,  what  are  the  relative 

Le  mot    de  viere-patne   a  fiut  advantages  and  evils  with  wliteh 

nattre  un  grand  nombre  de  pr^  it  is  attended  ? 

jug^  et  de  faux  nusonnemens  The  advantsige  is,  that  a 
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Although  ex  parte  Shepard^  Mont,  jr  Mac.  67,  decided        1884. 

that  section  132  was  not  retrospective,  that  was  because         

the  right  to  interest,  whatever  it  was  before  the  6  Geo.  4.      Phi^hu 
c.  16.  came  into  operation,  had   become  vested  in  the  ^"  ^®  matter 
creditors  by  the  acts  of  the  commissioners  before  that      Phillips. 
act  came  into  operation ;  and  ex  parte  Buck^  MonL  ff 
Mac.  297,  proceeded  on  the  same  ground,  deciding  that^ 
not  the  date  of  the  commission,  but  of  the  dividend, 
when  the  right  to  allowance   vested,  was  to  be  consi- 
dered, and  that  when  such  right  vested  before  the  pre- 
sent act  came  into  operation,  the  clause  was  not  retro- 
spective.     It  was  therefore  to  be  inferred,  that  where 

ditor  i^n  a  debt,  when  he  did  not  get  twelve  shillings  in  the 

not  contract  for  interest,  shaU  pound. 

receive  a  few  shillings,  perhaps,  A  commission  some  years  ago 
for  interest.  The  evil  is,  that  issued,  during  the  storm  occa- 
tbe  solvent  bankrupt,  against  sioned  by  the  war  with  France, 
whom,  in  all  probability,  a  com-  against  one  of  the  most  respect- 
mission  ought  not  to  have  issued,  able  merchants  in  England.  After 
and  who,  by  exertion,  has  paid  the  lapse  of  twenty  years,  and 
SOf.  in  the  pound,  is  left  desti-  after  the  proceedings  were  lost, 
tute ;  his  residue  is  spread  over  and  the  debts  forgotten,  the  mer- 
such  a  surface  as  to  be  of  little  chant  returned  to  England,  with 
use ;  and  the  plank  upon  which  a  surplus  which  he  had  saved, 
he  clung  for  safety  is  taken  from  He  paid  to  my  knowledge, 
him.  700,000/.  Upon  his  offering  to 
Q.  7.  Has  not  this  clause  been  pay  interest  to  Messrs,  Barings 
injurious  in  practice.  In  a  com-  upon  a  bond  of  20,000/.  Messrs. 
mission  against  a  country  banker  Barings  declined,  it  and  put  the 
it  was  clear  that,  by  nursing  the  bond  into  the  fire.* 
estate,  and  by  the  diligence  of  •  ^^^  clause  wu,  I  understand, 
the  debtor,  the  creditors  would  .^^^^^^  ^^^  ^  .uggestion  of  Mr. 
receive  twenty  shilUngs  in  the  ^^^^  j^  ^g^„,  -^  ^^ou,  of  jt 
pound,  with  about  4,000/.  for  the  ^^  contained  in  his  valuable  note 
bankrupt;  but  he  said  « If  I  work  ^  jj,^  ^nd  Young,  vol.  ii.  p.  416. 
for  years,  my  surplus  will  be  ab-  otBUgh^B  Reports  of  Cases  in  the 
sorbed."  The  creditors  now  wUl  Houae  of  Xjords. 
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1834*        the  bankrupt's  right  to  an  allowance  Tested  after  the 
Ex  varte      ®^  came  into  operation,  although  under  an  old  com- 
Philups.      mission,  the  amount  of  the  allowance  would  be  regulated 
of  by  the  new  law.     In  the  present  case  the  right  to  inte- 

Philups.  ]-est  is  to  be  regulated  by  the  new  act;  and  such  simple 
contract  creditors  are  therefore  entitled  to  interest,  be- 
fore the  surplus  is  carried  over. 

Per  Curiam:  —  The  fact  fails  in  this  case,  for  the 
right  to  the  surplus  vested  many  years  ago,  when  aU 
the  creditors  were  paid;  but  even  if  all  the  creditors 
had  not  been  paid  till  the  present  act  came  into  ope- 
ration, which  was  the  case  in  Upton  v.  Bridges  (a),  there 
is  no  foundation  for  such  distinction.  The  question  is 
not  open ;  it  is  concluded  by  the  former  decisions. 

The  order  made  was,  <^  Declare  the  representatives 
of  the  bankrupt  entitied  to  surplus,  without  any  deduc- 
tion of  interest  to  creditors  whose  debts  did  not  cany 
interest." 


(a)  Mr.  Swamion  said,  that  in  operation,  but  was  mentioned  in 

Upton  V.  Bridget  it  did  not  ap-  the  affidavit,  and   qtu  whether 

pear  whether  the  dividend  were  brought  to  the    notice  of  the 

declared  after  the  act  came  into  Court  ? 
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Ex  forte  WATSON.— In  the  matter  of  MABERLY. 

1  HIS  was  a  petition  under  circumstances  similar  to 
those  in  ex  parte  SolomanSf  Mont  if  Bli.  308,  with  this 
exception^  that  the  petitioner's  notes  were  sent  by  the 
agent  at  Montrose  in  a  parcel  to  Blythe,  which  parcel 
was  stolen  by  a  clerk  of  Blyth^s^  and  the  notes  never 
formed  any  item  in  the  accounts  between  the  assignees 
and  Blythe* 

Mr.  Bethell  and  Mr.  Paynter  for  the  petition. 

Mr.  Swanstan  and  Mr.  Montagu  for  the  respondents. 

Per  Ctariam :  — 

This  is  entirely  a  question  of  fact.  The  petitioner  has 
not  proved  that  the  money  in  question  was  not  in  the 
stolen  parcel.  The  Court  would  have  no  hesitation  in 
ordering  as  prayed,  if  the  petitioner  had  proved  that  the 
money  was  in  the  hands  of  Blythe  when  the  assignees 
interposed  the  interdict  (a)  in  Scotland.  If  the  money 
were  not  in  the  parcel,  it  could  not  have  come  to  Blythe; 
if  it  were  in  the  parcel,  it  came  to  BlytJufs  possession, 
but  was  stolen  before  the  interposition  of  the  assignees. 

The  money  did  not  form  any  part  of  the  funds  when 
the  assignees  interfered,  or  when  the  account  was  taken 
between  Blythe  and  the  assignees. 


CofR. 

July  30, 

1834. 

A  custom  of 
ezchaDging 
acceptances  ex- 
isted betveen 
the  bankrupt 
and  other 
houses,  through 
the  agency  of 
Blythes  notes 
were  sent  by 
the  petitioner  to 
i^/y<A«,but  never 
exchanged,  as 
bankruptcy  in- 
tervened, and 
they  were  stolen 
from  B/^Atf^  and 
never  formed 
any  item  in  any 
settlement  of  ac- 
oouots  between 
Bhfthe  and  the 
assignees. 
Held,  the  peti- 
tioner could  not 
recover  the 
value  of  the 
notes  from  the 
assignees. 


Petition  dismissed. 


{a)  Injunctioiu 
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C.  of  R.     Ex  parte  TURVILLE  and  others.  —  In  the  matter  <rf 

Quarep  wbeCfaer   T 

the  Court  haTe   IN  July  1819  a  commission    isBned  against  MUlar, 

jurudiction  over    t^t     »  t  .  •      •  •..  ,  , 

tbe  exeeutor  of  -^^w  was  the  petitioning  creditor^  and  was  chosen  sole 

assignee. 

Part  of  the  bankrupt's  property  was  mortgaged  to 
NeaL  This,  with  other  property,  was  put  up  for  sale 
by  Need  in  his  character  of  assignee,  without  any  order 
of  the  commissioners,  which  would  have  been  necessary 
if  he  had  sold  as  mortgagee.  The  mortgaged  property 
was  bought  by  an  agent  of  Nealy  without  the  usual  leave 
of  the  Court.  Neal  deducted  the  amount  of  the  pur- 
chase money  from  his  proof.  This  proof  referred  to  the 
mortgage,  but  Neal  did  not  give  it  up;  be  received 
dividends,  and  signed  the  certificate. 

A  petition  was  presented,  stating  the  6cts  of  the  pur- 
chase without  leave,  and  also  charging  Neal  with  having 
received  monies  as  assignee  for  which  he  had  not  ac- 
counted. It  was  heard  on  the  5th  of  July  18SS»  when 
the  Court  ordered  the  property  to  be  resold,  subject  to 
Neafs  mortgage,  Neal  having  liberty  to  bid;  and  all 
further  directions  and  costs  were  reserved,  (a)  A  resale 
took  place,  and  the  property  was  bought  by  other  per- 
sons for  much  more  than  Neal  had  originally  given.  On 
the  27th  of  December  1833  Neal  died,  leaving  the  re- 
spondents bis  executors.  These  executors  joined  in 
indentures,  by  lease  and  release  of  the  7th  and  8th  of 
July  1834,  being  a  conveyance  to  the  purchaser  of  the 
property  so  resold. 

This  was  a  petition  by  one  of  the  assignees  chosen 


(a)  See  ex  parU  TurtnUe^  3  Dea,  j*  Ch.  3SO. 
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since  NeaPs  death,  stating  the  former  petition,  and        1834. 

praying  that  Neal  might  be  declared  to  have  forfeited         

his  mortgage  by  having  proved  without  giving  it  up  (a);      Tubville 

that  all  costs  miffht  be  paid  by  Neal.  and  that  he  miirht  ,  *°^  others. 

®  ^  -^  '  ®       In  the  matter 

account.  of 

MlLLSB. 

Mr.  Montagu  for  the  petition. 

Mr.  6.  Richards^  for  the  respondents,  objected  that 
the  Court  had  no  jurisdiction  over  the  executor  of  an 
assignee  in  any  case ;  certainly  not  in  this,  as  he  had  no 
assets. 

Mr.  Montagu^  in  reply : — 

Admitting  the  Court  had  no  jurisdiction  to  have  pro- 
ceeded in  the  first  instance  against  an  executor,  here 
the  order  was  made  on  Neal  during  his  life,  and  may 
be  enforced  on  the  executor  after  NeoTs  death.  In 
ex  parte  Lane^  1  Alk.  89,  Lord  Hardwicke  charged  the 
executor  of  an  assignee  with  pajrment  of  sums  for  which 
the  assignee  had  not  accounted.  In  ex  parte  JVacker^ 
beth,  2  GL  jf  J.  151,  on  appeal  from  Bucky  495,  the 
representative  of  a  deceased  assignee  was  sought  to  be 
charged  with  interest,  and  no  objection  was  taken  as  to 
the  jurisdiction. 

The  executor  has  executed  the  deed  of  conveyance  to 
the  new  purchaser,  thereby  submitting  to,  and  waiving  all 
objections  to  the  jurisdiction.  In  ex  parte  JacksoHj  5  Fes. 
358,  on  a  question  whether  the  Court  had  jurisdiction 
to  compel  a  second  mortgagee,  not  coming  in  under  the 
bankruptcy,  to  join  in  a  conveyance.  Lord  Roslyn  said, 


(a)  See  ex  parte  Greenwood,     1  Jac,  S^  Walk.  495 ;  and  ex  parte 
Buck,  327;   ex  parte  Barclay ,    Solomon,  1  Gl^SfJ.  25. 
1  Gl.  Sf  J.  272 ;  ex  parte  Hopley^ 


■I 
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1834*        <s  I  will  think  of  it.     Let  the  Eact  be  inquired  into,  if 

the  second  mortgagee  was  applied  to  by  the  commis- 

TuRYiLLE      sioners.     If  he  was  present  at  the  time  the  order  was 

In^'the^  mISep  ™®^^»  *°^  suffered  the  sale  to  go  on,  it  would  be  too 
of  much  to  permit  him  to  lie  by,  and  take  the  objecdon 

afterwards. 

Here  a  compromise  was  proposed,  and  the  petition 
was  ordered  to  stand  over  a  short  time.  Nothing  more 
was  said  about  it.  (a) 


(a)  The  following  is  in  the  **  In  this  case  an  order  is  made 

handwritiDg  of  Lord  Eldon^  and  on  all   necessary  persons ;  hot 

inserted  in  Mr.  Barhet's  copy  of  that  is  done,  in  practice,  where 

Eden^s  B,L.: —  necessaiy  persons  have  no  de- 

«  Hamilton  Place.  ««»<>•  ,«««5»t  the  «tate ;  or  «e 

not  bills,  m  practice,  neoessaiy  m 

«  Re  Abbey,  8th  February  1826.  ^^  ^j^,  f 

^  In  this  case,  as  I  understand  <*  It  is  true,  that  in  this  case, 
it  upon  reading  it  again,  the  the  personal  representatxve  is  the 
assignee  of  the  bankrupt  dies;  bankrupt.  But,  under  cornmis- 
and  the  property,  which  in  the  sions  of  this  date,  could  a  bank- 
course  of  the  bankruptcy  had  rupt  be  compelled  to  execute? 
been  assigned  to  him,  being  I  and  if  not,  would  his  becoming  a 
suppose,  as  the  papers  represent,  personal  r^resentatiye  impose  an 
since  vested  in  one  of  the  bank-  obligation  on  him  to  be  enforced 
rupts  as  his  personal  representa-  bypetUum  to  do  so  ? 
tive;  viz.  the  bankrupt  now  ^The  Chancelior  will  timk 
sought  to  be  committed  for  not  Mr.  Pensam  if  he  can  give  or 
executing  an  assignment  of  that  procure  him  any  infbrmatioDy 
property  to  new  assignees.  founded  on  practice,  that  applies 

**  But  considering  this  matter,  to  such  a  particular  case  as  this.** 

I  wish  Mr.  P^fom  to  see  if  he  can  In  ex  parte  Crowe,  Mont,^ 

find  any  instance  of  an  assignee's  Mac.  981,  it  was  held  that  tfaae 

personal     representative     being  was  no  jurisdiction  to  compel 

compelled,  by  an  order  upon  a  the  personal  representative  of  an 

petition  in  bankruptcy,  to  assign  assignee  to  account  for  the  per- 

the  estate  which  he  has  in  the  sonal  estate  of  the  bankrupt  in 

character  of  a  personal  represent  his  hands.    And  see  Sojwn  t. 

taUve  of  a  deceased  assignee.  Jkuns,  IS  Ves.  80,  S.C.;  1  Bo^e, 

13 
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Ex  parte  WILLIAMS  and  others,  assignees,  &a  —  In     C.  of  R. 

the  matter  of  WEINHOLT.  J^  30, 

18S4. 

1  HE  petitioners  were  assignees.     A  suit  bad  been  The  Court  will 

instituted  in  which  they  were  made  defendants ;  a  refe-  sanction  to  a 

rence  was  made  to  the  Master,  who  reported  that  it  <»™P'o™[f  of 

'    ^  r  ^       a  suit  by  the 

would  be  to  the  benefit  of  all  parties  that  a  compromise  awgnees, 
should  take  place.     The  Lord  Chancellor  doubted  his  m^t  reports 
jurisdiction  to  order  this  with  respect  to  the  assignees ;  ll^^^^i^Jf*' 
and  this  was  a  petition  praying  that  this  Court  would  all  parties, 
direct  them  to  compromise  the  suit. 

Mr.  Swanston  and  Mr.  Bacon  for  the  petition. 

Per  Curiam : — The  Court  will  look  into  the  case,  and 
make  such  order  as  shall  be  proper. 

The  Court  subsequently  ordered  that  the  Lord  Chan- 
cellor's order  might  be  registered  in  the  Court  of  Bank-- 
ruptcy.     That  was  the  only  order  made. 


JSx  parte  WATKINS.—  In  the  matter  of  KIDDER.      C.  of  R. 

rw^  My  30, 

1  HIS  was  a  petition  by  the  person  entitled  to  the        1834. 

equitable  interest  of  certain  shares  in  the  Economic  Where  shares  of 
Assurance  Office,  standing  in  the  name  of  the  bankrupt  ^pany  are 

in  the  books  of  the  office.  heldin  the  name 

^  ^  of  the  bankrupt 

The  petition  stated,  That  the  petitioner  was  in  1827  as  trustee,  they 
the  holder  of  two  shares  in  the  stock  and  property  of  the  routed  owner. 

_^__^ ship. 

79 ;  and  ex  parte  Solarte,  Mont.  Lane,  1  Atk.  89,  being  cited,  the  what  is  notice 

495.  Vice  Chancellor  said,  **  the  case  ^  the  office  ? 

In  ex  parte  Crowe,  Mont,  4*  cited  from  Atkins  is  too  vague  to 

Mac.  281,  the  caie  of  ex  parte  be  acted  upon." 

Vol.  I.  Y  Y 
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1834.        company  of  the  Economic  Assuraoce  Office,  London, 

which  shares  then  stood  in  the  name  of  the  pedtiooer 
Ei  parte        ■,,,,■• 
Watkins.     Ill  u>c  books  or  the  company. 
In  lite  matter       That  being'desirous  to  invest  further  money  in  the  pur- 
KiDOBK.       chase  of  six  other  shares  in  the  said  stock  and  property, 
he  accordingly  in  the  month  of  June  1827,  through  the 
agency  and  assistance  of  Lancelot  Brough  Allen  esq.  one 
of  the  directors  of  the  company,  purchased  six  odier 
shares  numbered,  &c.  at  250/.  per  share. 

That  by  tlie  rules  and  regulations  of  the  company,  no 
person,  except  he  be  a  director,  is  capable  of  holding  in 
liis  own  name,  unless  by  marriage,  wiU,  or  administra- 
tion, more  than  two  shares  in  the  stock  and  property  of 
the  company. 

That  in  case  any  person  is  desirous  to  become  the 
actual  proprietor  of  more  than  two  shares,  the  addittooal 
shares  must  therefore  be  entered  in  the  name  of  smne 
other  person  in  the  books  of  the  directors  and  company ; 
provided  always,  that  not  more  than  two  shares  are 
entered  in  the  name  of  any  one  person ;  but  that  no 
rule  or  regulation  of  the  said  company  prevents  any  one 
person  being  beneficially  entitled  to  more  than  two 
shares  in  the  said  company,  and  that  many  shares  were 
so  held  by  the  beneficial  owners  in  the  names  of  otbw 
persons  as  their  trustees,  or  on  their  behalf. 

That   the   petitioner    being    informed   by    Laneekt 
Brough  Allen  of  such  rule  and  r^ulation,  and  of  the 
mode  in  which  it  was  therefore  necessary  and  usual  that 
any  shares  beyond  two  —  of  which  he  miorht  be  the  owner 
—  must  stand, 
quested  him  te 
which  petition) 
to  be  entered 
books  of  the  d 
Jixdder  to  hold 
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'TbstKidder  acceded  to  this  reqaest;  and  accordingly        1894. 

petitioner  applied  to  the  o£Bce  and  caused  two  of  the        

shares  to  be  entered  in  the  books  and  company  of  the      Wa'hcinb. 
said  office  in  the  name  of  Kidder  ;  that  petitioner  alone  ^°  the  matter 
paid  the  whole  price  for  the  two  shares  as  well  as  for       Kidder. 
the  other  four  shares^  and  all  expences. 

Uua  it  was  well  known  to  the  said  Lancelot  Brough 
Allen  and  to  Mr.  Naylor,  the  theti  actuary  of  the  said 
company  y  that  stich  shares^  though  held  as  aforesaid^  were 
the  property  of  the  petitioner. 

That  immediately  after  the  said  two  shares  were  so 
entered  as  aforesaid  in  the  books  in  the  name  of  the  said 
Kidder  as  the  proprietor  thereof,  he  duly  made  and  de* 
livered  to  petitioner  a  declaration  of  the  trusts  thereof, 
bearing  date  the  12th  day  of  June  1827,  viz. 

<<  I  the  undersigned^  John  Kidder  of,  &c.,  silver-* 
smith,  do  hereby  declare  that  the  two  shares  mentioned 
standing  in  my  name  in  the  Economic  Assurance  Office 
were  purchased  and  paid  for  by  6.  P.  Watkins  6f,  &c. 
with  his  own  monies  and  for  his  own  sole  benefit;  that 
my  name  is  made  use  of  in  trust  for  him,  his  executors, 
administrators,  and  assignees :  and  I  do  hereby  engage 
to  assign  the  said  shares  to  him,  or  to  whom  he  shall 
appoint,  at  his  expence,  whenever  required.  Dated 
12th  day  of  June  1827.  John  Kidder.'' 

Witness,  T.  T. 

That  Kidder  duly  received  the  dividends  on  the  said 
two  shares,  and  immediately  regularly  accounted  for  or 
paid  over  the  same  severally  to  the  petitioner;  and  that 
the  said  Kidder  acted  in  all  respects  according  to  the 
direction  of  the  petitioner  in  his  character  of  nominal 
proprietor  of  the  said  two  shares. 

The  solicitor  to  the  assignees  deposed  that  he,  having 
applied  to  the  resident  director  for  the  purpose  of  ascer- 
taining the  circumstances  under  which  the  transfer  was 
made,  was  informed  as  follows : 

y  Y  2 
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1834.  That  Kidder  was  entered  in  the  books,  and  was  actually 

treated  and  considered  on  all  occasions  as  the  real  and  bond 

WikTEiNB.     J^  owner,  and  that  no  other  person  was  recognized  or 

In  the  matter  tnown  to  the  sodety,  or  known  to  have  any  controul  or 

Kidder.        right  of  ownership  in  the  said  shares ;  that  tbe  society 

never  received  any  notice  or  information  that  Kidder  hdd 

the  shares  on  account  for  Watkmt  or  otherwise  than  as  tbe 

actual  owner  thereof;  that  Kidder  received  all  dividends 

and  gave  his  own  receipts,  and  that  all  notices,  &c-  were 

sent  to  him,  and  that  Kidder  possessed  and  could  have 

exerdsed  all  acts  of  ownership  in  respect  of  sudi  shares, 

and  he  attended  meetings  of  the  shareholders  and  voted 

as  such,  &c.,  and  that  the  petitioner  might  have  received 

tbe  dividends  under  power  of  attorney. 

Ilie  official  assignee  deposed  that  the  two  certificates 
and  shares  were  in  tbe  possession  of  the  bankrupt  at  fais 
bankruptcy,  and  that  be  had  been  informed,  and  believed 
that  such  cenificates  were  tbe  only  evidence  of  title  to 
fiuch  shares. 

These  certificates  were  made  out  in  the   name   of 


Mr.  Swanxton  and  Mr.  Somilfy  for  the  petition. 

Mr.  Montagu  for  the  respondent :  — 

Tbe  shares  in  question  were  in  the  reputed  ownership 
of  tbe  bankrupt,  as  is  proved  by  several  cases.  In 
ex  parte  Monro,  Buck,  300,  a  bond  was  assigned  and 
delivered  to  a  tliird  person,  but  no  notice  having  been 
given  to  the  obligor,  it  was  held  to  be  in  the  reputed 
ownership  of  the  obligee  at  his  bankruptcy.  In  Dearie 
V.  Htdl,  and  Loceridge  v.  Cooper,  S  Rtat.  I,  a  cestuigue 
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was  no  prior  iocumbrance,  be  thereupon  gave  the  triis-         I8i 
tees  notice  of  liis  purcha-se,  and  it  was  held  that  B.  had         ~~ 
better  equity  than  A,  to  the  posstission  of  the  fund,      Wat 
and  that  the  assi^ment  to  B.,  though  posterior  in  date,  '"  '""^ 
was  to  be  preferred.  In  Nelson  v.  The  London  Assurance       Kide 
Company,  2  Sim.  ^  Stu.  292,  the  directors  of  the  com- 
pany assigned  their  shares  to  the  company  to  secure 
debts,  and  empowered  the  company  to  sell  the  shares: 
one  of  the  company  became  bankrupt,  before  the  power 
was  exercised,  and  the  shares  were  still  standing  in  the 
director's  name :  the  shares  were  held  to  have  been  in 
his  reputed  ownership.    That  case  is  very  strong  against 
the  petitioners,  because  there  can  be  no  doubt  but  that 
the  whole  company  had  notice  of  the  equitable  asngn- 
ment.      In  ex  parte   The  Lancaster  Canal  Compam/, 
1  Dea.  tf  Ch.  411,  it  was  decided,  that  where  the  proper 
formalities  for  a  transfer  of  shares  had  not  been  strictly 
complied  with,  the  ordinary  mode  of  making  such  trans- 
fer would  not  constitute  an  equitable  mortgage. 

It  ex  parte  Stright,  Mont.  502,  there  was  a  regular 
letter  sent,  containing  the  information  that  the  shares 
belonged  to  Strigkt. 

And  lastly,  in  ex  parte  Carbis  the  Court  held,  that 
a  conversation,  wherein  the  agent  of  the  holder  informed 
the  clerk  of  the  company  of  the  transfer,  was  not  suffi- 
cient to  prevent  the  shares  being  in  the  reputed  owner- 
sh'P-  («) ________^_^_______ 

(a)C.of  R.  Februa]7i9,lS34.  io  the  course  of  coDversBtion  tiw 
Jix  parte  Cariit,  in  re  Creggmi.      ngent   infonoed   the  clerk,  that 

Tbis  was  k  petition  by  the  08-  the  bankrupt  had  luugned  the 
tigpce  of  a  policy  of  inturence,  policy  to  the  petitioner, 
ihat  it  might  be  delivered  up  to  It  was  alM  alleged  at  the  bar, 
hiiD.  After  the  bankrupt  had  that  a  letter  had  been  leot  con- 
delivered  the  policy  to  the  peti-  laining  notice,  but  no  proof  of 
tinner,  the  latter  sent  his  agent  that  fact  was  given. 
to  the  office  to  pay  the  premiuni;  Mr.  Swanilon  and  Mr.  K. 
Y  Y  3 
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1834.  Then  what  «  notice"  was  there  in  this  case?    The 

peUtion  alleges  *'  that  it  was  well  known  lo  the  said 

Wat  KIN  I.       — ■— 

*"  *''^^""""'   f«r*CT-fortheprtition:  — Iner    letter    sent    in  ei  parU  Slri^ 
KiDOEL        ptfria  SMght,    Moid.   S03,   the    wu  not  inteoded  u  a  notice,  and 
bankrupt  deposited  two  policies    yet  it  w»»  held  suffident. 
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Lanoebi  Braugh  AUen^  and  to  Mr.  Naylor,  the   then         1834. 
actuary  of  the  said  company,  that  such  shares  were  held 

as  aibresaidy  and  were  the  property  of  the  petitioner."  Watktns.  . 
Can  it  be  contended  for  a  moment  that  this  is  notice  to  '°  the  ^matter 
the  office  ?     But  the  solicitor  to  the  assignees  deposes       Kidoeb. 

held   that    this   communication  noured,  that  is  not  notice.  There 

was  a  suiGcient  notice  to  prevent  was  notice  in  this  case;  the  feet 

the  interest  of  B,  from  passing  to  of  a  deposit  was  a  mere  matter  of 

the  assignees,  as  having  been  in  conversation,  and  alike  amounts 

his  order  and  disposition.  to  nothing,  whether  that  conver- 

In  notices  the  purposes  for  sation  took  place  in  the  office,  in 
which  they  are  given  must  be  a  house,  or  in  the  streets.  But  it 
considered.  In  this  case  it  is  a  was  contended  that  this  conver^^ 
question  of  fact,  whether  or  not  sation  was  notice  to  the  whole 
the  letter  did  contain  any  notice,  office,  as  notice  to  one  trustee 
Hie  letter  is  not  before  the  was  enough  in  Smith  v.  Smth.* 
Court  Then,  independentiy  of  But  would  a  conversation  with  a 
the  letter,  here  is  a  mere  acci-  servant  to  a  trustee  be  notice  to 
dental  conversation,  in  the  course  the  trustee  ? 
of  which  it  slips  out,  the  policy  Sir  George  Rote:  —  The  doc- 
was  deposited.  The  clerk  at  the  trine  of  notice  in  equity  is  founded 
insurance  office  would  not  notice  on  totally  different  principles  to 
this,  as  it  was  not  intended  as  a  those  applicable  to  cases  of  re- 
notice.  SrttUh  V.  SmWi*  differs  puted  ownership  in  bankruptcy, 
from  the  present  case;  the  only  Thus  any  notice  to  a  purchaser  . 
question  there  was,  whether  the  is  enough  to  put  him  on  inquiry. 
Communication  brought  the  fact  The  assignment  of  a  policy  is  an 
within  the  personal  notice  of  the  equitable  assignment,  and  there 
trustee?  Here  the  question  is,  is  no  title  in  equity  till  notice 
whether  notice  was  given  to  the  thereof  has  been  given.  It  is  not 
officer?  necessary  such  notice  should  be 

Sr  John  Cross:  —  Was  notice  formal,  nor  is  it  necessary  that  it 

given?    All  we  know  is,  that  an  should  be  in  writing,  but  it  must 

agent  of  the  petitioner  went  to  be  a  distinct  notice, 

the  office,  not  to  give  notice,  but  The  case  stood  over  that  the 

to  pay  a  premium.     If  a  man  letter  might  be  sought  for;  if  no 

walks  into  a  banker's,  and  sa3's  such  letter,  then  the  petition  to 

accidentally  that  a  bill  is  disho-  be  dismissed. 


♦  2  Cromj).  §•  ^fec.  231.  *  2  Cronip.  §•  Mtx.  231. 

Y  Y    4 
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that  he  was  informed  at  the  office  that  no  notice  was 
ever  ^ven  to  the  society. 

The  79tb  (a)  section,  which  relates  to  trust  property, 
is  confined  to  cases  where  property  stands  in  the  bank- 
rupt's name  as  trustee ;  here  the  shares  stood  in  bis  name, 
not  as  trustee,  but  as  hb  own,  and  the  trust  was  secret. 

Mr.  Swaaston  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge  :  —  Where  there  exists  a  cnstom 
which  is  known  that  proper^  standing  in  the  name  of 
any  one  may  only  be  liis  nominally,  while  the  real  right 
may  be  in  another,  would  the  reputation  of  ownerdiip 
attach  to  the  mere  nominal  possession  ?  Here  tbe  pn^ 
per^  follows  the  title.  His  title  b  as  trustee;  be  bold* 
as  trustee ;  he  had  a  right  to  hold.  The  misdiief  the  act 
intended  to  remedy  was,  where  the  title  was  in  one  per- 
son, the  possession  in  another,  as  dedded  by  Lord  Eldat 
ID  ex  parte  Martin,   2  Eoae,   332,  S.  C.   19  Fes.  4M. 


(a) "  That  if  any  bankrupt  shall 
at  trustee  be  toted,  poEMssed  of, 
or  entitled  to,  dtfaer  alone  or 
jointl}',  any  real  or  penonal 
estate,  or  anjr  interest  lecured 
upon  or  arising  out  of  the  same, 
or  shall  have  Btaoding  in  his  name 
as  trustee,  either  alooe  or  jointly, 
any  goTemment  stock,  fundi,  or 
annuiUea,  or  any  of  the  stock  of 
any  public  company,  dther  in 
England,  Scotland,  or  Ireland, 
it  ehall  be  lawful  for  the  Lord 
Chancellor,  on  the  petition  of 
tbe  person  or  persons  entitled  in 
ponesuon  to  the  receipt  of  tbe 
rents,  issues,  aud  profits,  divi- 
dends, interest,  or  produce  there* 
of,  on  due  nouce  ^ven  to  all 


other  persons  [if  any)  iotercaUd 
therein,  to  order  the  '■™ig"T", 
and  all  persons  whose  act  or 
consent  thereto  ii  neceasaij,  to 
convey,  anign,  or  transfer  tlie 
said  estate,  interest,  stock,  fiutda, 
or  annuities  to  such  peraon  or 
persons  as  the  Lord  Chancellor 
shall  think  fit,  upon  the  sbbw 
truBti  as  the  said  estate  intereS, 
■tock,  funds,  or  annuities  wcfe 
subject  to  before  the  bankmptcjr, 
or  such  of  them  as  shall  be  then 
subsisting  and  capable  of  taking 
effect;  and  also  to  recore  atd 
pay  over  the  rents,  issues,  aad 
profits,  dividends,  interest,  or 
produce  thereof,  aa  the  JjxA 
Chancellor  shall  direct." 
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The  assignees,  ho^ever^   contend,  that  as  the  shai^        1834. 

were  suffered  to  stand  in  the  name  of  the  bankrupt^        

they  passed  to  them  under  section  72  of  6  G.  4.  c.  16.      Watkins. 
No  doubt  shares  in  an  insurance  office,  as  other  choses  ^"  ^^^  matur 
in  action,  are  goods  and  chattels  within  the  meaning  of       Kiddeb- 
that  clause ;  but  it  is  equally  clear  that  they  would  not 
pass  under  that  clause  if  held  in  trust  for  another. 
Fraud  is  not  alleged.     The  shares  were  entered  in  the 
name  of  Kidder^  with  the  knowledge  of  one  of  the 
directors,  pursuant  to  a  practice  known  and  permitted. 
I  do  not  see  that  the  clause  as  to  trust  property  is  con- 
fined to  cases  where  the  bankrupt  is  actually  entered  on 
books,  &c.  as  a  trustee.     Bank  stock  is  not  so  entered. 
The  shares  standing  in  the  name  of  the  trustee  was 
quite  consistent  with  the  legal  title  which  was  in  him,  as 
Lord  Eldan  said  in  ex  parte  Martin,  2  Base,  332,  S.  C. 
19  Ves.  494. 

Sir  John  Cross :  —  • 

In  this  case  the  bankrupt  had  possession,  and  he  had 
a  legal  title  to  the  possession ;  consequently  the  sevens- 
second  section  does  not  apply. 

It  might  perhaps  create  a  distinction  if  A.B.  sold 
goods  or  chattels,  and  A»B»  remained  in  possession, 
and  executed  a  deed  of  trust  in  &vour  of  the  purchaser. 
There,  though  the  possession  and  legal  title  would  be  in 
the  same  person,  yet  the  circumstances  of  the  case 
might  create  an  exception,  and  bring  it  within  sec- 
tion 72. 

Sir  George  Bose:^' 

The  notice  to  the  director  and  to  the  actuary  is 
certainly  very  material;  without  that  I  should  doubt 
the  effect  of  the  declaration  of  trust.  The  seventy- 
ninth  section  does  not  apply  to  this  case,  it  merely 
enables  a  party  to  apply  by  petition  instead  of  bUI. 
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The  question  is,  was  the  bankrupt  a  trustee  ?  If  to, 
the  assignees  have  no  title  to  the  proper^.  But  wbe* 
Watkinb.  ^^^  ^^  were  trustee  or  not  might  be  a  questi<Mi.  IF 
In  the  iDBttef  t}iis  ^ere  a  mere  delivery  of  a  chattel  without  more, 
KtDDBK.  the  title  to  it  might  vest  in  the  as»gneee  under  a  sub- 
sequent bankruptcy.  But  if  the  owner  were  on  inftnt, 
or  a  feme  covert,  then,  however  hard  on  crediton,  and 
however  much  they  might  be  deceived,  yet  as  tbe  pos- 
session could  not  be  with  the  consent  of  the  true  owner 
thereof,  it  would  not  pass  to  the  assignees.  If  it  be  not 
a  dry  chattel  thus  to  be  operated  on  by  actual  delivor 
of  possession,  but  a  choee  in  action,  which  cannot  be 
delivered,  the  question  is,  whether  at  the  time  of  tbt 
bankruptcy  the  equitable  title  was  complete  as  ^rainst 
the  assignees,  who  now  have  the  l^al  title  which  tbe 
bankrupt  before  possessed?  It  has  been  decided^  that 
though  a  chose  in  action  have  been  assigned  so  far  as 
contract  goes,  yet  if  no  notice  was  ever  given  as  against 
those  persons  against  whom  the  assignment  is  to  operate, 
that  tbe  property  goes  to  the  assignees.  As  to  bank 
stock,  all  the  world  knows,  and  indeed  it  is  acknow- 
ledged as  a  conclusion  of  law,  that  the  Bank  takes  no 
noUce  of  trusts ;  and  a  notice  there  of  a  trust  would 
be  nugatory.  But  is  that  the  case  when  notoriety  may 
be  given  by  notice  ? 

As  to  the  written  declaration  of  trust,  would  that 
alone  have  prevented  the  bankrupt  selling  the  property, 
or  from  holding  himself  out  as  the  reputed  owner  ?  I 
should  have  some  difficult  in  saying  that  this  property 
was  not  in  the  reputed  ownership,  if  the  right  of  tbe 
petitioner  depended  on  the  declaration  of  trust  only. 

It  is  not  alleged  that  the  office  refused  to  attend  to 
notices ;  if  that  bad  been  the  case,  tbe  petitioner  might 
perhaps  have  urged,  "  In  taking  a  declaradon  of  trust 
I  have  done  all  I  could  usefully  do:    notices  to  the 
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office  would  have   been  idle  and  nugatory/'      But  it        1834. 
has  not  been  proved  that  this  office  refused  to  attend         — - 
to  notices;  therefore,  unless  there  had  been  notice  in      Watkins. 
this  case,  I  should  have  some  difficulty  in  saying  that  "  ^®  matter 
the  property  in  question  did  not  pass  to  the  assignees.  Kidder. 

The  Chief  Judge  :  -—  If  the  question  depended  on 
notice,  I  should  say  there  was  enough ;  but  my  judgment 
was  founded  on  the  existence  of  the  declaration  of  trust 
alone. 

Order,  That  the  assignees  deliver  up  and  convey  the 
trust  property,  (a)     No  costs. 


Ex  parte   LAVENDER.  —  In  the  matter  of  C.ofR. 

LAVENDER.  SepL  15, 22, 

S-2S. 

X  HIS  was  a  petition  by  the  bankrupt  stating  that  he        1834. 
was  not  a  trader,  and  had  not  committed  an  act  of  Re^ew^u 
bankruptcy,  and  praying  that  the  insertion  of  the  ad-  "J^y  *^*ti°*S" 
vertisement  in  the  Gazette  might  be  stayed,  and  the  fiat  vertitement  in 

J    1  the  Gantte. 

apperseded. 

Mr.  Tempky  for  the  petitioning  creditor,  applied  to 
adjourn  the  hearing,  that  he  might  have  time  to  produce 
witnesses. 

The  Chief  Judge  : 

I  shall  first  hear  the  witnesses  for  the  petition,  and  if 
they  establish  a  primd  facie  case,  I  will  stay  the  advertise- 
ment in  the  Gazette^  and  then  consider  whether  it  will  be 
expedient  to  give  time  to  produce  witnesses  on  the  main 
question  of  the  supersedeas. 


(ja)  An  appeal  h  pending  from  this  decision. 

•  Y  Y   6 
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Mr.  Serjeant  Wilde : — This  witness  cannot  be  exa-        1834. 
minedf   being  liable    for    the   diflference   between   the         — 
amount  of  dividends  to  be  paid  on  the  proof  to  be     Lavi^dbr. 
made  by  the  present  holder  of  the  bills,  and  the  sum  for  1"  ^^  matter 
which  it  is  drawn.  Lavender. 

Mr.  Temple : — The  practice  in  bankruptcy  has  always 
been  to  read  the  affidavits  of  all  persons,  whether  inte- 
rested or  not,  but  the  present  witness  is  not  interested  in 
the  bankrupt,  as  he  would  not  be  liable  to  the  bankrupt, 
but  to  the  holder  of  the  bill,  as  in  Williams  v.  Stephens^ 
2  Camp.  300. 

Mr.  Serjeant  Wilde,  in  reply : — 

The  question  is  not  whether  the  affidavit  of  this 
witness  could  be  read,  which  practice  has  established 
in  the  affirmative,  but  whether  he  can  be  examined  vivd 
voce  —  a  very  different  question. 

The  3d  section  of  the  Bankrupt  Court  Act  declares 
that  there  may  be  an  appeal  from  this  Court  *^  on  mat- 
ters of  law  and  equity,  or  on  the  refusal  or  admission  of 
evidence*' ;  now,  if  this  Court  is,  when  examining  vivd 
vocey  to  pay  no  attention  to  the  rules  of  evidence  pre- 
vailing in  all  other  Courts,  and  to  admit  the  evidence  of 
all  persons,  whether  interested  or  not,  it  is  impossible 
that  any  question  as  to  the  refusal  or  admission  of  evi- 
dence, which  was  contemplated  by  the  legislature,  should 
ever  arise. 

That  he  is  not  a  creditor  of  the  bankrupt  does  not 
enable  the  Court  to  receive  his  evidence,  he  cannot  be 
heard  if  in  any  way  interested  in  the  fund  created  by 
the  bankruptcy. 

The  Chief  Judge  :  — 

No  doubt  the  affidavit  of  this  party  would  be  evidence. 
But  as  the  act  now  authorizes  this  Court  to  examine 
tivd  vocej  and  as  the  3d  section  introduces  a  new  state 
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of  things,  I  should  hare  great  difficalty  in  saying  diat 
any  one  could  be  examined  vivd  voce  in  this  Court 
whose  evidence  would  not  be  received  in  a  court  of 
law. 

My  present  impression  is,  that  this  witness  cannot  be 
examined,  but  being  en  important  point  arising  fot  the 
first  time,  I  will  consider  iL 

Cwr  ad.tmiL 


Sept.  23.  This  day  another  person  was  called  as  a  witness,  wbo 

On  a  mmI  voce  admitted  he  was  a  creditor,  whereon 
rpMiUoou "       Mr-  Serjeant  W^Ude  otgected  to  his  evidence  being 

.upenede, .  received. 


The  Chief  Jodqe  :  — 

If  there  had  been  no  decision  either  way,  I  dxtnld 
rather  have  suffered  the  objection  to  go  to  his  credit 
than  his  competence. 

It  certMuly  depends  on  the  <nrcumstances  in  which 
the  creditor  is  placed,  whether  it  be  or  be  not  his  interest 
that  the  bankruptcy  should  be  superseded.  Some  cre- 
ditors would  have  an  interest  to  support  the  fiat ;  others, 
as  judgment  creditors,  under  certain  circumstaiices  might 
have  an  interest  to  supersede. 

Bat  the  rule  which  excludes  the  evidence  of  a  creditor 
is  founded  on  the  principle,  that  a  creditor  must  have  an 
interest  to  support  the  bankruptcy;  and  it  has  so  often 
been  decided  that  creditors  are  not  admissible,  as  to 
leave  me  no  option.  I  am  bound  by  the  decisions  to 
dedare,  that  the  evidence  of  this  witness  cannot  be  re- 
ceived. ifWams  V.  ^ephetu,  2  Camp.  300 ;  ex  parte 
Osborne,  1  Rote,  387,  S.  C.  2  Ves.  §■  B.  77.  And  in 
another  case,  during  the  same  sittings  as  ex  parte  Oabone 
turn  Atv\A^   in.   tfiUlamji  v.  KtAtthfita  was  ritt^.  wkmwui 
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petent  witness,  it  ought  to  be  certain  he  never  will.''        1834. 
And  in  Croohe  v.  Edwards^  2  Stark.  302,  an  objection 
was  taken  to  the  competency  of  a  creditor,  and  the  case     Lavender. 
of  Adams  v.  Malkin,  8  Camb.  643,  was  cited,  where  Lord  ^"  the  matter 
Chief  Justice  Gibbs  allowed  the  objection ;  and  the  case      Lavender. 
of  Williams  v.  Stephens  was  also  cited,  whereon  Lord 
EUenboroughi  retracting  from  his  former  opinion,  said 
that  he  was  inclined  to  the  opinion  expressed  by  the 
Lord  Chancellor  in  Williams  v.  St^hensy  for  the  com- 
mission was  to  be  considered  a  benefit  to  the  witness, 
since  it  brought  a  divisible  fund  within  his  reach,  and 
by  supporting  the  commission  he  enlarged  the  means  of 
satisfiustion.     It  then  becomes  clear  from  these  autlio- 
rities,  that  if  this  were  an  issue  the  witness  would  be 
mcompetent ;  but  it  is  argued,  that  this  being  a  petition 
to  supersede  creates  a  difference,  and  that  the  rules  in 
bankruptcy  as  to  evidence  are  not  so  strict. 

When  affidavits  were  used  before  the  Lord  Chancellor 
as  to  &cts,  they  were  used  in  order  to  enable  the  Lord 
Chancellor  to  form  an  opinion  whether  the  point  were 
dear  or  doubtful ;  if  it  appeared  doubtful,  an  issue  or 
an  action  was  ordered,  and  the  verdict  therein  acted  as 
a  guide  to  the  judgment  of  the  Lord  Chancellor,  (a) 

If  then  this  Court  decides  a  case  on  a  vivd  voce  ex- 
amination, that  examination  must  be  guided  by  the  same 
roles  as  of  sitting  at  the  trial  of  an  issue,  and  unless  the 
petitioning  creditor  can  support  his  fiat  by  evidence 
^ich  would  be  produceable  at  an  issue,  I  must  super- 
sede. The  witness  in  question,  being  a  creditor,  cannot 
therefore  give  evidence. 

Objection  allowed,  and  the  fiat  was  superseded. 

ft 

(a)  It  is  presumed  this  obser-  recting  the  issue  in  this  case  of 
TBtion  refers  to  something  said  Williams  v.  Stephens,  5  Camp, 
bjr  the  Lord  Chancellor,  in  di-    300. 


C.  of  R.  Ex  parte  JONES.  — In  the  matter  of  JONES. 

SepL^% 

1B34.  Mr.  JONES  stated,  that  this  was  a  motion  that  the 

ub^^hlirmd  bankrupt  might  be  discharged  from  custody,  on  the 

Aom  cvitod]',  ground  of  the  insaffideocy  of  the  warrant  ^gned  by  the 
on  tbe  KTouDd  .    . 

orthe£niffl-     commissioners. 

Mr.  Temple,  contra .-  —  This  not  bmg  an  appUcatioo 
to  discharge  a  bankrupt  who  has  been  attending  to  be 
examined,  &&,  the  application  must  be  by  petition,  sup- 
ported by  affidavits  in  the  usual  way. 

Let  the  petition  be  answered,  61ed,  and  served,  and 
the  affidavits  filed,  then  I  will  appoint  an  early  day  for 
its  being  heard. 

Motion  dismissed.     Costs  reserved. 


(a)  Q.  I8  not  thla  the  first  ap-  cue,  1803,  8  ^etey,  BSO.    la  dik 

plication  to  diacharge,  except  on  cate  the  bankrupt  was  brought 

habeas  corpui  ?  up  on  habeas  corpui.    Mr.  Cooit 

Doubt  Kema  to  have  been  en-  moved  that  he  dtoald  be  &- 
tertaiiie(l,i*hethertheChaiiceUor  chained,  obterving,  that  a  peli- 
can ditcharge  from  comraitmeot  tion  nas  not  the  proper  coarte: 
bj  petition.  From  the  following  to  which  the  Lord  ChancdlM' 
autboririei  it  will  probably  ap-  awented.  To  what  extent  tlrii 
pear  that  the  ChaDcellor  had  this  assent  is  to  be  considoed  as 
power,  although  in  practice  it  autboritj  it  does  not  wem  nece». 
ha«  not  of  late  been  exercised,  sary  to  inquire.  The  b«nkrapt 
Ex  parte  Jamei.,  1715,  IP.  Wnu.  was  not  brought  up  upon  a  peli- 
619,  dted  in  Crowlry't  case,  tion ;  he  wa«  in  court  upon  a 
9  Smantftm,  30,  which  see;  or  writ  of  habeas  corpus,  and  beit^ 
parlt  BrtaUford,  1785,  Crotelej^i  there,  it  is  dear  that  the  proper 
case,  9  Sumntton,  31 ;  ex  parte  conne  was  to  move  for  hu  dis- 
Maee,  1738,  Crotoleys  case,  charge.  Condderiog  this  assent 
S  Suiatuitm,  38  i  ex  partf  Ian-  as  some  authori^,  Mr.  Vetty  n- 
good,  174^,1  Atk.  S40,  tee  Crow-  fers   to   the   case   of  Homer. 
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Ex  parte  ROBINSON.  —  In  the  matter  of  CASE.  c.  of  R, 

_  Sept.  26, 

1  HIS  was  a  petition  to  stay  the   bankrupt's  certifi-  1834. 

cate,  and  to  prove.  ^  petition  to 

^  stay  the  certifi. 

Mr.  Montagu  for  the  bankrupt :  —  prove,  was  pre- 

ny%  1         1*     •  I  •     ^«  sented.    Held, 

There  are  several  prehmmary  objections.  i,t,  jj  n^^ 

1st,  The  petition  does  not  state  that  the  petitioner  '?'*  ***?®  ***■*. 

,  ,        ,  '  *ne  peiitioner  is 

is  a  creditor,  which  is  essential,  ex  parte  Cutten^  Btick,  a  creditor: 

69 ;  the  affidavit  in  support  does,  but  that  is  not  suffi-  not  sute  when 

cient,  as  all  facts  must  be  equally  stated  on  the  petition  *^f  ^\  ^^^ 
and  affidavit,  ex  parte  CundaU^  1  GU  ^J.  37.  sd.  It  need 

not  state  what 

Mr.  Tempk,  coHtrd.  f^^ 

The  Chief  Judge  :  — 

In  ex  parte  Cundall^  1  GL  $*c7.  37,  the  ground  neitlier 
appeared  in  the  petition  nor  in  the  affidavit  in  sup- 
port, but  only  on  the  affidavit  in  reply. 

I  am  always  reluctant  to  dismiss  or  stay  the  hearing 
of  a  petition  on  a  preliminary  objection.  Here  the  only 
reason  the  petitioner  has  for  wishing  to  stay  the  certi- 
ficate is,  that  he  desires  to  prove,  which  leads  to  an 
imavoidable  inference  that  he  is  a  creditor.  I  should 
not  hesitate  one  moment  to  dismiss  this  petition,  if  I  did 


lows :  Home  v,  Lanoy,  15th  July  10  Vetejf,  106.    Whether  the  re- 

1752, 1  Dick.  no.  An  infant  was  i'usal  by  the  Lord  Chancellor  to 

arrested  and  thrown  into  prison  make  any  order  was  because  the 

for  necessaries;  an  habeas  corpus  application  was  upon  petition,  or 

was  granted  to  bring  him  into  l)ecaiise  the  petition  was  without 

court  to   have  a  guardian   as-  foundation,  the  report  does  not 

signed.     It  was    attempted    by  state.      Ex  parte  King,    1805, 

petition,  which  was  thought  by  11  Ves.  425;    ex  parte  Harris^ 

Lord  Hardwicke,  C,  improper,  1811,    18  Va,  S37 ;    ex  parte 

and    therefore    it    was    moved  0/tivr,  1813,  1  2?o#^,  407;  Croto- 

for.    Ex  parte  Tomkiton,  1804,  i!ry's  case,  1818,  2  5<(iiiii«/im,  16. 

Vol.  I.  z  z 
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1834.        not  perceive,  on  the  face  of  the  petidon,  that  the  pet»- 
'  tioner  must  be  s  creditor,  and  that  he  must  have  intended 

RoiiNsoN.      to  represent  himself  as  a  creditor-    If  this  were  a  petitioo 
In  the  matter  jq  ^j^y  jjj,.  gaming^  for  instance,  I  should  dismiss  it. 

Mr.  Montagu .-  —  The  next  objectkHi  is,  that  the  peti- 
tion does  not  state  when  the  debt  was  rgected.  Hi* 
debt  was  rejected  at  the  &rst  meeting  all  the  other  cxe- 
ditors  have  signed  the  certificate,  and  this  petition  was 
not  presented  till  the  twentieth  day  alter  the  certiG- 
cate  bad  been  advertised  in  the  Gazette.  This  is  snch 
laches  as  to  deprive  him  of  any  right  to  stay  the  certifi- 
cate, exparU  SfnitA,  1  GL  ^J.  195.;  ex  parte  Bosbxk, 
1  Dea.  ^  Ch.  383.  In  ex  parte  jbtdermmt  1  Bote,  93, 
Lord  Eldon  says,  **  I  have  often  thought  it  a  hardship^— 
it  is  not  for  me,  but  for  the  legislature,  to  relieve  it,^-{hat 
when  the  creditors  requisite,  in  number  and  valne,  have 
certified  their  consent  to  the  allowance  of  the  bankrupts 
certificate,  a  person  meaning  to  oppose  it  should  not 
state  candidly  the  objection,  and  give  the  bankrupt  an 
opportunity  of  setting  himself  right,  but,  oa  the  oon- 
trary,  should  lie  by,  suffering  him  to  solicit  all  the  ere- 
ditors,  perhaps,  but  himself,  and  then  meet  him  here, 
ignorant  of  the  objection,  and  perhaps  unpreparedj 
from  his  poverty,  to  defend  himself. 

"  In  this  case  the  debts  are  215,901/.  0«.  6iLy  and  of 
those,  164,779/.  have  signed;  and  the  law  tells  me,  that 
where  creditors,  not  being  bound  so  to  do,  but  acting 
from  their  own  free  will,  certify  to  me  the  bankrupt's 
conformity,  and  where  the  commissioners  also  certify  to 
me  that  three  fifths  of  the  creditors  in  number  and 
value  have  signed,  and  that  they,  speaking  judicial^, 
have  no  reason  to  be  dissatisfied,  the  Great  Seal  is  bouod, 
unless  the  law  and  practice  say  otherwise,  to  allow  the 
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law  in  this  respect  was  relaxed,  because  I  ever  thought 
that  the  Court  had  gone  a  great  way  in  requiring  more 
to  be  done  than  the  letter  of  the  law  requires." 

The  Chief  Judge  :  —  The  petition  is  certainly  in- 
formal in  not  stating  when  the  debt  was  rejected,  but  as 
the  fact  must  appear  on  the  affidavit,  I  ought  to  hear 
the  petition. 

Mr.  Montagu :  —  Another  objection  is,  that  the  peti- 
tioner does  not  state  what  debt  he  offered  to  prove. 
Was  it  the  debt  referred  to  in  the  petition,  or  some 
other  debt?    Ex  parte  Curtis j  1  Base,  274. 

The  Chief  Judge  :  —  I  will  not  dismiss  the  petition 
on  that  ground. 

Objections  over-ruled. 

Mr.  Temple  then  argued  the  petition  on  the  merits. 
Mr.  Mantoffu,  contra. 

The  Chief  Judge  :  — 

In  thb  case  the  petitioner  tendered  a  proof,  and 
claimed  to  be ^ a  creditor  on  the  balance  of  accounts; 
this  proof  was  rejected,  because  that  balance  had  not 
been  ascertained,  and  the  entry  made  by  Mr.  Commis- 
sioner Hobroyd  on  the  proceedings  is,  <<  Proof  rejected, 
it  appearing  that  the  applicant  and  the  bankrupt  had 
been  engaged  iti  a  joint  adventure,  that  the  accounts 
had  not  been  taken,  and  that  there  were  divers  out- 
standing debts  due  from  such  adventure." 

Sudi  was  the  debt  tendered  before  the  commissioner ; 
but  the  petitioner  now  sets  up  a  totally  different  claim ; 
he  states  he  is  a  creditor  for  1,100/.  on  a  private  account, 
and  that  the  commissioner  rejected  that  debt  because  of 
the  outstanding  partnership  account^ 

z  z  2 
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1854.  As  to  the  partnership  account,  it  is  clear  that  the  peti- 

tioaer  would  not  be  entitled  to  prove  the  balance  until 

RoNNsoN.  he  —  being  the  solvent  partner  —  had  paid  the  credibxs 
In  Uie  mauer  ^,f  ^jjg  partnership,  and  he  is  not  entitled  to  stay  the 
Caie.  certificate,  because  he  could  only  stay  on  the  ground 
that  he  is  prepared  to  prove,  which  he  is  not  As  to 
the  alleged  private  debt  of  1,10(1/.,  if  he  had  proved 
that  the  bankrupt  was  indebted  to  him  on  a  private 
account,  and  that  the  commissioner  rejected  his  proc^ 
because  of  the  outstanding  partnership  account,  then  I 
might  have  been  induced  to  interfere ;  but  no  such  case 
is  established. 

Petition  disnussed,  with  costs,  (a) 


C  of  R.       Ex  parte  RAMSAY.  —  In  the  matter  of  RAMSAY. 

Sept.  26,  rr 

1831.  ^  HIS  ^BS  a  petition  to  supersede,  with  consent  of 

Ifihsnleu-  creditors:   there  was  but  one  assignee,  who   was  one 

ImoTand^gir  o*^  ''•^  consenUng  creditors.     Held  the  assignee  need 

(he  conwat  to  ■  „(j(  \^  sefved.    No  Other  person  was  served. 

Supersedeas  ordered. 


C  of  R.  Ex  parte  HA  WES.  —  In  the  matter  of  GRIFFITH. 

Sept.  26,  1.^ 

1834.  Mr.  MONTAGU  applied,  that  a  fiat   not  opened 

Unopened  lUt  might  be  amended.     The  bankrupt  was  described  as  of 

not  imended.  c^teaton  Street.     His  house  stood  at  the  comer,  and 

{a)  In  ex  parte  Johtuon,!  Ali.  a  certificate  wu  suj'ol.on  die 

81,  a  petition  to  stay  the  certifi-  petition  of  one  partner  af  tbe 

cate,and  prove  a  debt  depending  bankrupt,  until  the  paitDcrdi^ 

on  an  account  not  settled,  wai  accounts   tbould  be  taken,  no 
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fronted  both  Badnghall  Street  and  Cateaton  Street,  and        1834. 

the  entrance  was  fbrmeriy  in  Cateaton  Street ;  six  months         

ago  the  entrance  was  changed  to  Basinghall  Street.  It  was        Hawes. 
wished  to  amend  the  fiat  by  substituting  Basinghall  Street.  ^"  the  oiaiter 

The  Cbief  Judge;  —  I  could  only  say,  "  let  the  fiat 
be  amended  if  the  Lord  Chancellor  think  fit;"  hut  as 
the  docket  papers  are  wrong,  the  Lord  Chancellor  would 
have  nothing  to  amend  by ;  it  is  therefore  absolutely  ne- 
cessary to  strike  a  new  docket.  It  is  better,  therefore,  to 
follow  the  usual  pracdce,  and  have  a  new  fiat. 


^fwrteKIRKMAN— In  the  matter  of  KIRKMAN.      C.of  R. 

nee.  12, 

1  HIS  was  a  petition  to  supersede  with  consent,  present-        $'13, 
ed  one  day  before  the  12d  day,  on  the  grounds  that  there        1^33. 
.was  no  act  of  bankruptcy  or  petitioning  creditor's  debt,     petition  to  lu- 
The  bankrupt  up  to  1831  resided  at  New  Basford,  S^o^fSire- 
Notungham.     In  June  1631  he  went  to  America  with  qui>ite>,  eannat 
bis  wife  and  son,  with  a  view  of  staying  there  a  short  husurreo- 
time  in  order  to  ascertain  whether  they  should  like  to  ^^il?"""^ 
reside  there,  be  intending  to  return  again  to  England  Ameria. 
before  finally  taking  up  his  abode  in  America.     The 
petition  stated  that  he  was,  in  a  great  measure,  influenced 
by  the  delicate  health  of  his  son,  and  a  desire  to  give 
him  the  benefit  of  a  sea  voyage,  and  of  residence  in  ano- 
ther climate;  but  that  his  residing  abroad  being  uncer- 
tain, he  did  not  give  up  hi!>  house  at  New  Basford,  nor 
sell  his  furniture,  but  the  house  and  furnitnre  were  kept 
up  for  a  year  for  his  accommodation  in  case  of  his  return 
to  England.     Before  his  departure  be  was  indebted  to 
various  persons  in  the  sum  of  740/.  exclusive  of  1,300/. 
on  mortage,  but  was  possessed  of  property  amounting 
to  between  3,000/.  and  4,000/.,  being  more  than  sufiS/* 
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1833.       cient  to  pay  his  debts.     Part  of  this  properQr  oo&siEted 
EjTparie     ^  ^"  interest  in  a  freehold  estate  at  New  Basibrd,  sub- 

KiBKMAN.     ject  to  a  mortffaire  for  less  than  its  value,  and  the  annual 

In  the  matter  "^  ^ T  ,  ti • 

of  rents  were  sufficient  to  pay  the  mortgage*     Jkrevious  1o 

KiRKMAN.  ijjg  departure  he  had  paid  olS  debts  amounting  to  337£., 
and  made  provision  for  the  remainder,  amounting  to 
403/.,  by  setting  apart  the  rents  of  his  freehold  estates, 
after  paying  the  mortgage  interest.  Long  before  he 
went  to  America  his  intention  of  going  had  been  the 
subject  of  general  conversation  in  the  neighbourhood  of 
his  residence,  and  of  the  refddence  of  his  creditors ;  and 
when  he  went,  the  fact  of  his  departure  was  not  inten* 
tionally  withheld  from  any  of  his  creditors,  nor  had 
there  been  the  least  intention  on  his  part  to  delay  tbemy 
or  to  dispose  of  his  property  to  their  prejudice.  Having 
sustained  great  injury  from  sea  sickness,  he  did  not 
return  again  to  England  as  he  had  intended.  Tlie  peti- 
tioner also  stated,  that  all  his  creditors  whose  debts  still 
remained  unliquidated  were  well  satisfied  of  Ms  int^rity, 
and  had  not  yet  required  payment  of  their  respective 
debts,  and  would  not,  until  it  should  be  convenient  to 
him  to  pay  them. 

That  in  1828  he  became  joint  surety  with  Roberts 
for  Simpson,  by  entering  into  two  joint  and  several  pro- 
missory notes  for  100/.  and  90/.  to  Prichei,  the  whole 
amount  of  which  notes  was  paid  to  Simpion  by  Pricket; 
and  that  he  also  became  one  of  several  sureties  for  SaRp- 
»on  on  other  promissory  notes  for  money  advanced  to 
Simpson  by  various  money  clubs;  and  that,  thinking 
Simpson  would  discharge  these  notes,  he  omitted  to 
inform  the  agent  he  authorized  in  England  to  pay  his 
debts,  that  he  was  surety  for  Simpson. 

In  September  1833  a  fiat  issued  against  the  petitioner 
by  Prichet.  The  petitioner  denied  that  there  was  any 
debt  due  to  Prichet  to  support  the  fiat,  as  fresh  secu- 
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rities  had  been  taken  by  Prichei  for  190/.  without  peti-         18S3. 
doner's    knowledge.     The   debts  proved   or    claimed       ^ 

°  '^  Ex  parte 

amounted  to  403/.,  and,  independently  of  Prichefs  debt,      Kikkman. 
were  nine  in  number;  five  of  them  amounted  to  144/.  '"  ^*  matter 
only,  and  the  remainder  were  debts  proved  against  the      Kirkman. 
petitioner  as  the  surety  for  Simpson. 

All  the  creditors  of  the  petitioner  who  had  proved  or 
claimed  consented  to  the  annulling  the  fiat. 

The  petitioner  stated  he  was  ready  to  pay  any  other 
creditor — who  had  not  proved — the  full  amount  of  his 
claim. 

Ptichet  had  tendered  proof  of  his  debt,  but  it  was 
rejected  by  the  commissioner.  The  petitioner  declared 
he  was  nevertheless  willing  to  pay  the  debt  claimed  to 
Prichei,  or  into  Court,  together  with  the  costs  attending 
the  fiat,  and  to  pay  the  other  creditors  who  had  proved 
against  him  as  surety  the  amounts  of  their  debts^  if  the 
Court  thought  proper. 

The  petitioner  denied  having  committed  any  act  of 
bankruptcy,  and  alleged  that  the  freehold  estate  at  New 
Basford  was  alone  worth  at  least  2,500/.,  which,  together 
with  his  other  property  in  England,  was  more  than 
adequate  to  pay  in  full  every  claim  upon  him,  and  leave 
a  considerable  surplus. 

Mr.  Bethelly  for  the  petitioning  creditor,  took  a  preli- 
minary objection  to  the  hearing  tlie  petition,  on  the 
ground  that  the  bankrupt  had  not  surrendered.  In 
ex  parte  Crowther^  Buck^  480,  and  ex  parte  Gardiner, 
Buckf  458,  and  ex  parte  Drake,  Mont.  486,  S.C.  2  Dea. 
Sf  Ch.  91,  tliis  rule  is  recognized;  and  in  ex  parte 
Gardner,  the  Vice  Chancellor  says,  *^  the  bankrupt  never 
can  be  heard  upon  petition  till  he  has  surrendered." 
[Sir  John  Cross  :  —  Either  the  Vice-Chancellor  is  mis- 
reported,  or  he  was  wrong  in  making  use  of  the  word 

z  z  4 
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1833*        <<  never,"  as  if  the  decision  of  a  particolar  case  were  to 

have  the  force  of  a  statute,  binding  in  all  cases.] 

Ex  parte 

In  the  matter       Mr,  Bacon,  contra. 
of. 
KiRjcMAN.  Sir  George  Base :  —  Objections  which  are  strictly  pre- 

^  liminary  are  only  such  as  apply  to  defective  signature  or 

attestation,  or  to  the  jurisdiction,  &c.     Nevertheless  it 

is  usual  to  treat  this  as  preliminary  in  order  to  save  time. 

After  much  discussion  whether  the  petition  should  be 
heard, 

Per  Curiam :  —  The  petitioner  may  open  his  case. 

Mr.  Beihell :  —  And  then  I  shall  demur  or  plead  to 
the  petition. 

Mr.  Montagu  and  Mr.  Bacon,  for  the  petition,  having 
read  the  petition  and  affidavits,  proceeded  as  follows :  — 
A  more  important  question  than  the  present  is  seldom 
submitted  to  a  court.  The  decision  in  ex  parte  Drake^ 
Mont.  486,  S.C.  2  Dea.  ^  Ch.  91,  is  certainly  directly 
against  the  present  application,  and,  if  that  were  the 
latest  case,  we  could  hardly  venture  to  address  the  Court 
on  a  point  which  must  then  be  considered  as  ret  judicata. 
The  only  remedy  for  those  interested  in  the  just  admi- 
nistration of  this  part  of  tlie  law  would  be  by  application 
to  parliament;  but,  as  the  same  point  now  awaits  the 
decision  of  this  Court  in  ex  parte  Foulger  (a),  we  are 
relieved  from  that  difficulty.  [The  Chief  Judge  :  — 
In  ex  parte  Foulger  there  had  been  a  trial  at  law  with  a 
verdict  against  the  commission,  and  it  was  not  the  peti- 
tion of  the  bankrupt]  The  question  is,  whether  in  this 
free  country,  a  merchant  on  the  other  side  of  the 
Atlantic,  who  declares  that  he  is  not,  in  any  eveu^ 

_  (a)  Since  decided  and  rqwrted,  wnie^  page  457. 
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amenable  to  the  bankrupt  laws,  and  that,  if  he  were,  he        1833. 
has  committed  no  act  of  bankruptcy,  can  or  cannot  be         """"^ 
heard  on  a  petition  to  supersede  till  he  pass  over  the      Kirkman. 
sea  to  surrender  to  a  fiat  which  is  utterly  invalid,  and  ^"  ^^®  matter 
which  will  be  annulled  the  moment  he  appears  ?  Kirkman. 

Is  it  to  be  endured  that  a  man  is  to  be  made  a  bank- 
rupt,  perhaps  in  pursuance  of  a  conspiracy,  and  where, 
being  abroad,  it  is  impossible  that  he  should  surrender 
within  the  forty-two  days,  and  then  that  he  cannot  peti- 
tion unless  he  come  here  and  surrender,  and  submit 
to  have  all  his  affairs  sifted  by  being  personally  exa- 
mined before  the  commissioner,  when  he  may  shew 
this  Court  that  the  fiat  was  an  utter  nullity. 

[The  Chief  Judge  : — Is  there  any  case  of  an  adverse 
application  by  the  bankrupt  to  supersede  for  defects  in  the 
commission  after  the  42d  day,  and  before  surrender  ?] 

There  is  not  any  such  decision,  but  then  it  is  high  time 
that  there  should  be  one.  If  the  decision  of  this  case  be 
to  depend  on  authority,  let  the  other  side  produce  a 
case  in  which  a  person  living  in  America  was  compelled 
to  come  over  to  this  country  to  surrender  to  an  invalid 
commission. 

The  rule  is  said  to  be,  that  the  Court  will  not  super- 
sede without  surrender,  though  there  may  be  cases  of 
exception. 

But  the  present  rule  ought  to  be  the  exception,  and 
the  exception  the  rule.  •  If  a  party  be  shewn  to  he  dis- 
honest, owing  large  sums,  possessed  of  property,  remain- 
ing out  of  the  jurisdiction,  and  keeping  the  Court  at 
arm's  length,  then  that  might  be  a  case  in  which  the 
Court  would  not  supersede  until  he  surrendered,  and 
brought  himself  within  the  jurisdiction  of  which  he 
sought  the  benefit. 

If  in  the  present  case  the  petitioner  were  indicted  for 
felony,  no  jury  would  find  him  guilty  ;  and  never 
having  heard  of  the  commission,  he  cannot  be  in  con- 
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1883.        tempt;  therefore  the  two  principal  gromids  of  non* 

interference  do  not  apply.     Before  the  42d  day  a  ped- 

Kjbkman.      ^on  before  surrender  lies;  does  not  the  bankrupt's  bemg 

lo  the  inmtter  abroad  place  him  in  a  similar  situation,  and  fiNrm  an 

KiBUiAv.      exception  to  the  general  rule  ? 

The  subject  may  be  considered,  1st.  On  piindfde; 
2dly.  On  authority. 

IsL  As  to  principle,  there  is  none.  In  ex  parte  CowoHy 
SB.  Sf  Aid.  123,  a  question  was  agitated  whether  the 
jurisdiction  of  the  Chancellor  existed  after  a  commissioD 
had  been  superseded ;  upon  which  Lord  Tenierdai  said, 
<^  The  greatest  injustice  would  result  from  sudi  a  con- 
clusion ;  for  then  a  person  against  whom  a  oonunission 
had  issued,  which  was  afterwards  found  not  to  be  siKtain- 
able,  and  whose  whole  property  had  been  taken  from 
him  by  colour  of  it,  must  either  bring  an  action  at  law, 
in  which  he  might  lose  half  the  value  for  want  of  pnx>f, 
or  go  through  the  slow  process  of  a  bill  in  equi^  for  dis- 
covery and  relief/'  To  apply  this  to  the  supposed  doc* 
trine  that  a  party  cannot  be  heard  till  he  come  from 
America,  may  not  the  same  words  with  proprie^  be 
used? 

At  different  periods  of  time,  various  tribunals  have 
attempted  to  oppose  obstacles  to  a  speedy  termination 
of  an  illegal  commission,  upon  an  application  by  the 
person  against  whom  it  issued ;  but  although  they  may 
have  been  sanctioned  for  a  short  period,  they  have 
always  been  ultimately  over-ruled.  About  the  year  1820 
it  was  for  a  short  time  said,  that  the  only  remedy  was 
by  action,  and  that  the  Court  of  Chancery  ought  not  to 
be  troubled.  This  observation,  made  to  an  application  by 
a  person  declared  bankrupt,  would  not  be  made  to  an 
application  made  by  a  peer  of  the  realm. 

In  €'S  parte  Trustrum^  1820,  Buck,  550,  and  jSfbn- 
tagtfs  Annual  Digest,  note  4  Y,  132,  upon  a  statement 
to  the  Vice-Chancellor,  that,  on  a  petition  by  the  bank- 
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rupt  to  supersede,  there  were  contradictory  affidavits,        1833. 

his  Honor  refused  to  hear  the  petition,  saying,  "  that  it 

roust  be  tried  at  law.^  Kirkman. 

But  so  very  different  were  the  opinions  in  the  courts  ^"  *^®  matter 
of  common  law  upon  this  subject,  that  in  Mayer  v.  Pyne,      Kirkman. 
2  Carr.  §•  Poyne^  92,  Best,  C.  J.,  said,  **  I  wish  it  never 
were  competent  in  a  writ  of  nisi  prius  to  dispute  the  pro- 
ceedings in  bankruptcy;  it  would  be  much  better  to 
petition  the  Court  of  Chancery.'' 

And  by  some  supposed  analogy  to  a  suitor  in  equity 
being  obliged  in  certain  cases  to  clear  his  contempt,  as 
it  is  called,  attempts  have  occasionally  been  made  to 
compel  a  person  to  surrender  before  he  can  be  heard 
to  statcf  to  the  Court  that  its  process  has  been  abused. 
This  exercise  of  power  originated  in  the  tendency  of 
tribunals  to  increase  their  authority,  and  is  punishment 
before  hearing.     *^  Ccutigai  auditque  dabs.** 

2d.  As  to  authority.  There  is  no  authority  for  any 
necessity  to  surrender  before  the  42d  day,  even  supposing 
it  to  be  just  to  require  such  surrender  after  the  42d  day. 
There  is  no  such  necessity,  whatever  assertion  may  be 
made  to  the  contrary. 

When  the  extraordinary  power  to  seize  a  trader's 
property  upon  an  ex  parte  declaration  of  bankruptcy 
was  first  given  to  the  Chancellor,  it  was  supposed,  as  in 
justice  it  might  be  well  supposed,  i\ifLt  a  merchant,  who 
was  to  be  condemned  unheard,  ought  to  have  the  right 
of  staying,  by  the  injunction  of  the  Court,  an  abuse  of 
its  process. 

Previous  to  the  time  of  Lord  Hardwicke  there  seems 
to  have  been  a  practice  of  entering  a  caveat  to  prevent 
the  issuing  a  commission ;  see  BackwelPs  case,  A.D.  1683, 
1  Vem*  153.  This  practice  was  censured  by  Lord 
Hardwicke  in  1746  in  ex  parte  Parsons^  1  Atk.  72, 
where,  a  petition  by  a  trader,  stating  that  he  was  not 
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1833.      .  a  bankrupt,  and  praying  that  no  commission  agmnst 
him  might  be  sealed  until  he  had  an  opportunity  of 
KiRKMAN.      being  heard  by  his  counsel  against  the  issuing  thereof. 
Id  the  matter  ^^g  dismissed,  the  Lord  Chancellor  saying,  *^  I  do  not 
KiRKMAN.      approve  of  caveats   against  commissions  of  bankrupt 
before  they  issue.     There  have  been  some  few  instances, 
but  I  hope  this  will  be  the  last;  because  it  will  be  a 
great  inconvenience  in  general,  as  it  will  give  an  oppor- 
tunity to  persons  against  whom  the  commission  is  taken 

* 

out  to  make  away  with  their  effects."  And  this  is  now 
the  settled  law  of  the  Court  In  ex  parte  JhoayMOHf 
1790,  1  Fee.  jun.  158,  hord  Eldon  says,  <^  A  commission 
of  bankruptcy  is  a  remedy  which  a  creditor  has  a  right 
to  sue  ouL''  But  although  the  right  to  issue  is  a  legal 
right,  the  Chancellor  will  restrain  its  use  to  equitable 
purposes.  Ex  parte  BowrtWy  1826,  2  GL  ^  J.  147. 
Such  is  the  general  principle  by  which  the  Court  regu- 
lates itself.  There  is  not,  therefore,  any  stage  of  the 
proceedings  in  which  the  Court  will  not,  if  equi^  re- 
quire it,  interpose. 

In  ex  parte  Williams,  1813,  2  Fes.  tf  B.  255,  where 
it  appeared  to  the  Chancellor  that  there  had  been  im- 
proper delay  in  proceeding  to  seal  the  commission.  Lord 
EUan  declared,  <^  that  he  would  not  seal  it  unless  the 
commission  issued  within  three  days." 

The  different  cases  in  which  this  interposition  has 
been  exercised  may  oe  thus  considered ; 
IsL  Before  the  commission  is  opened. 
2d.  Between  the  opening  and  adjudication. 
3d.  After  the  adjudication. 

1.  Before  publication. 

2.  Between  1st  and  2d  meeting. 

Before  opened.       In  general  it  may  be  assumed  that  the  Court  will  not 

interpose  between  the  issuing  and  opening  the  fiat.  In 
ex  parte  Lanchesler^  1810,  17  Ves.  513,  an  application 
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was  made  to  stay  proceedings  between  the  issuing  and        1 633. 
the  opening ;  the  Chancellor  said,  **  the  petitioning  ere- 

Kjp  pane 

ditor  has  a  right  to  a  commission,  and  to  proceed  to  an      Kibkman. 
adjudication."  ^°  the^  matter 

'    In  ex  parte  Ifetcher,  1813,  1  Base,  336,  the  Chan-      Kirkman. 
oellor  superseded  a  commission  after  it  was  opened,  but  Between  open- 
before  adjudication,  on  account  of  the  lapse  of  time  dication. 
between  the  issuing  and  the  opening. 

In  ea  parte  Battier^  1819,  Buck,  427,  the  Chancellor 
superseded  between  the  opening  and  the  adjudication, 
because  the  commission  was  issued  upon  an  equitable 
debt;  and  the  Chancellor,  admitting  the  rule  that  in 
general  a  commission  could  not  be  superseded  before 
adjudication,  said,  *^  Where  there  is  a  charge  of  fraud 
the  rule  does  not  apply,  as  it  is  the  duty  of  the  Court 
always  to  put  an  end  to  fraud  without  loss  of  time.'' 
But  although  the  Court  will   rarely  interpose  before  After  adjudica- 
adjudication,   it  will,    if  necessary,   prevent  the  ruin  ^^^SiS'' 
which  would  ensue  by  an  improper  publication  in  the  Gazette. 
Gazette. 

In  ex  parte  Fletchery  1813,  1  Fes.  8f  B.  350,  the 
Chancellor  refused  to  interfere  before  the  opening,  but 
directed  the  proceedings  to  be  laid  before  him  imme- 
diately upon  the  declaration  of  bankruptcy. 

In  ex  parte  Fosiery  1810, 17  Ves.  414,  the  Chancellor, 
upon  the  application  of  a  person  who  had  been  found 
bankrupt,  stayed  the  advertisement  in  the  Gazette,  and 
superseded  before  the  first  meeting. 

In  ex  parte  Harcourty  1815,  2  Bose,  214,  the  Chan- 
cellor superseded  between  the  adjudication  and  the  first 
meeting;  and  in  a  variety  of  cases  the  Court  has 
stayed  the  advertisement  and  superseded  before  the  first 
meeting. 

In  ex  parte  Nicholb,  1826,  2  GL  kJ.  101,  on  a  petition  Between  first 
■I    -  n         «•  .  ...  ».      ,     •'^Q  second 

to  supersede  for  want  of  a  sufficient  petitionmg  creditor  s  meeting. 
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1833.       debt,  presented  between  the  first  and  seoond  meeting, 

it  was  objected  that  tlie  bankrupt  had  not  surrendered. 

KiRKMAN.      I^  ^^  answered,  tliat  even  supposing  a  surrender  to 

In  the  matter  |^  commission  palpably  illegal  to  be  necessary,  the  necea- 

Kiuuf  AN.      sity  did  not  exist  in  that  case.    The  Vio&-Chanoeflor 

said,  **  There  is  no  obligation  to  surrender  till  the  last 

meeting.    Supersede  the  commission  with  costB." 

In  ex  parte  WhiUingkm^  1818,  Btteky  236,  a  person 
declared  bankrupt  presented  a  petition  to  supersede, 
and  died  before  the  last  meetiog,  without  having  sur- 
rendered. His  personal  representatives  revived  the 
petition,  and  the  commission  was  ordered  to  be 
siq^erseded. 

If,  therefore,  a  petition  be  presented  and  heard  before 
the  forty-second  day,  the  nonnsurrender  by  the  person 
declared  a  bankrupt  is  no  objection  to  the  supersedeas. 
PeUtion  pre-  In  ex  parte  JcmeSt  1805,  11  Fee.  409,  a  petitiim  was 
the  for^^^*^^  presented  before,  but,  from  particular  drcumstanees, 
second  day  was  not  answered  till  after  the  forty-second  day.  Lord 
after  the  forty-  Eldcm  ordered  the  petition  to  stand  over, 
tecond  day.  Various  other  cases  were  also  cited,  (a) 


(a)  The  following  were  the  parte  WkiUmgiim,   Buek^  935; 

cases  cited.    They  are  ail  to  be  er  parte  WUimtaM,  X  Ql  t  J. 

found  at  length  in  the  Appendix  3S7 ;    ex  parte  Drake^    MoaL 

to  MmU  4f  BU.,  page  Ixi,  note  X.  486,  S-  C.  1  Dea.  <$-  Cft*  91 ;  er 

Ex  parte  WilRamt,  1  Vet.  ^  B.  parte  Robertty  1  Madd.  72.  S.  C 

2SS ;  ex  parte  StokeSy  7  Vet.  405;  3  Rose^  374 ;  ex  parte  Gardner^ 

ex  parte  Lanchetter^  17  Vet.  518;  Btick,45S;  em  parte  Wood,  I  Atk. 

ex  parte  Fletcher,  I  Bote,  454;  S20;  esf  parte  Laoender,  1  Btoe, 

ex  parte  Batkir,  Buck.  426 ;  ex  SS;  ex  parte  Wood,  1  Atk,  SSI ; 

parte  Lowe,  1  Gl.  f  J.  78;  ex  ex  parte  Joaet,  8  Vet.  328;  ea 

parte  Fletcher,  1  Vet.  i  B.  350;  parte  Bean,  17  Vet.  47;  ex  parte 

ex  parte  Harcourt^  2  Bote,  205 ;  Hopkmt,  2  Bote,  228 ;  ex  parte 

ex  parU  NidioUt,  2  GL  SfJ.  101 ;  Curling,  2  GL  ^  J.  SS;  ex  parte 

ex  parte  Jonet,  2  GL  Sf  J.  101 ;  Peaker, %GLiJ.  342;  exparie 

ex  parte  Jonet,  11  Vet.  409;  ex  NorcoU,  Mout.  281;    ex  parte 
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Mr.  Bethdl  in  reply  was  stopped  by  the  Court.  I8SS. 

Ex  parte 

The  Chief  Judge  :  —  Kihkmak. 

It  is  the  unanimoas  decision  of  the  Court  that  this  ^f 

petition    most   be  dismissed;    but  there  being   some      Kibkmah. 
difference  of  opinion  as  to  the  ground  of  such  dis-      Dec*  13. 
jnissal,  it  becomes  expedient  to  pronounce  our  judg- 
ments separately. 

This  is  a  petition  by  the  bankrupt,  with  the  concur- 
rence of  the  assignees  and  creditors,  to  supersede,  be- 
cause there  is  no  act  of  bankruptcy  or  petitioning 
creditor's  debt.  It  is  such  a  novelty  for  assignees  to 
acquiesce  in  a  supersedeas  on  the  ground  of  the  inva- 
lidity of  the  petitioning  creditor's  debt,  when  the  latter 
opposes  the  supersedeas,  that  we  treat  this  as  the  petition 
of  the  bankrupt. 

It  has  been  said  tiiat  the  bankrupt  has  no  knowledge 
of  the  issuing  and  existence  of  this  commission.  I  tiiink 
his  being  a  nominal  petitioner  is  almost  a  sufficient  an- 
swer, (a)  That  and  other  circumstances  lead  me  to  say 
that  this  is  the  bankrupt's  petition. 

The  petitioning  creditor  objects  that  this  petition 
cannot  be  entertained,  4>ecause  the  bankrupt  has  not 


Qlifn^MmUA^Sie* parte Galpin  2Sd  March  1899,  MS.  Petition 

MS.  App.  Moitd.  Sf  BU,  note  X ;  to  supersede  by  consent.    The 

ear   parte  Hooker^    5th  August  bankrupt  had  not  surrendered, 

1899,  MS.  Petition  by  the  bank-  but  was  ill.    Ordered, 

nipt  to  supersede.    He  had  sur-  (a)  Order  o/AuguU  12, 1809. 
rendered  at  the  third  meeting.        All   petitions   in  bankruptcy 

which  was  adjourned.  The  bank-  shall  be  signed  by  the  petitioners, 

rapt  attended  at  the  time  and  except  in  the  case  of  absence 

place  fixed  for  the  third  meet-  from    the   kingdom,  when  the 

ing,  but  only  two  commissioners  petition  is  to  be  signed  by  the 

attended.     Ordered  to   be  su-  person  presenting  the  same  on 

pcneded.     Ex    parte   Lupton,  behalf  of  the  person  so  abroad. 
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183S.        surrendered,  and  states  such  to  be  the  general  rule* 
„  The  other  side  do  not  and  could  not  deny  that  such 

£jt  parte 

KiECMAK.  general  rule  exists,  it  having  been  so  often  recognized 
In  tbc^inatter  ^y  Lord  Eldcm,  Sir  John  Leach,  and  Sir  Lmauxbt 
KiEKifAN.  Shadwdl;  but  they  urge  that  the  rule  is  not  universal, 
there  being  cases  of  exception  allowed  by  each  of  these 
Judges,  from  which  may  be  deduced  this  secondary 
rule,  —  that  cases  may  occur  wherein  the  Court  will 
interfere  before  surrender/   This  has  been  done, 

1.  Before  adjudication ; 

2.  Before  the  forty-second  day ; 

3.  After  the  forty-second  day. 

1.  In  particular  cases  the  Court  interposes  before  ad- 
judication ;  but  such  interposition  being  previous  to  the 
insertion  of  th&  advertisement  in  the  Gazette,  requiring 
the  bankrupt  to  surrender,  he  has  been  guilty  of  no 
contempt  in  not  having  surrendered,  (a)  In  certain 
I.      II     I II  »ii  1 1         II  — I  —  — — •-  —  -  ■  - 

(a)  The  words  of  section  25  pear  thereon,  the  Gazette  not  tie- 
are,  that  "  the  commissioners  ing  notice  unless  proved  to  have 
shall  forthwith  cause  notice  of  been  read  by  the  party,  or  unless 
such  adjudication  to  be  given  in  the  act  had  made  it  notice,  which 
the  London  Gazette,  and  shall  it  does  not  in  tiiis  case.  The  rule 
thereby  appoint  three  public  of  all  courts  is,  that  to  bring  a 
meetings  for  the  bankrupt  to  person  into  contempt  there  must 
surrender  and  conform,  the  last  be  personal  notice*  The  neoes- 
of  which  meetings  shall  be  on  the  sity  for  surrender  u  induced  by 
forty<4econd  day  hereby  limited  section  112,  which  enacts,  **  that 
for  such  surrender.'*  if  any  bankrupt  shall  not  belbre 

This  only  enacts  that  the  com-  three  of  the  dock  upon  the  forty- 

missioners  shall  appoint  certain  secondday,  ij^noliceiyitfre^iB 

days  for  the  bankrupt  to  sur-  wriUng  left  at  the  usual  place  <^ 

render,  not  that  he  shall  surren-  ^Aode  of  such  perstm^  or  personal 

der.    It  is  true  that  in  practice  notice  in  case  such  person  be 

they   summon   him    to    appear  then  in  prison,  and  notice  given 

through  the  medium  of  this  ad-  in  the  London  Gazette  of  the 

▼ertisement  in  the  Gazette,  but  it  issuing  of  the  commission,  and 

would  be  no  contempt  not  to  ap-  of  the  meetings  of  the  com- 
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cases^  where  the  ex  parte  adjudication  might  work  in-        1833. 
justice,  the  Court  would  not  require  a  surrender  to  a 
legal  process,  the  effect  of  which  it  may  be  deemed      Kirkman. 
expedient  to  arrest  in  limine.  ^^  ^^^  matter 

2d  and  3d.  Before  the  forty-second  day  there  may  Kibkman. 
occasionally  exist  more  reasons  for  a  relaxation  of  the 
rule  than  after.  It  might  be  harsh  to  put  the  bankrupt 
in  peril  of  a  felony,  when  the  commission  may  after  all 
be  superseded.  But  the  only  case  where  the  Court  have 
superseded  without  surrender  before  the  forly-second  day, 
on  the  ground  of  the  invalidity  of  the  commission,  is  es 
parte  NichoUsy  2  GL  SfJ.  10 1 ,  a  case  in  which  the  decision 
was  founded  on  very  particular  circumstances.  The  peti- 
tioning creditor's  debt  was  on  a  bill  of  costs,  which  was 
taxed  below  100/.  before  the  second  meeting,  whereupon 
all  proceedings  were  stopped ;  no  second  meeting  was 
ever  held,  so  that  no  opportunity  was  afforded  for  sur- 
rendering; and  the  ground  of  the  Vice- Chancellor's 
judgment  was,  that  the  bankrupt  could  not  be  in  con- 
tempt till  after  the  last  meeting,  consequently  there 
was  no  such  default  on  his  part,— no  withdrawal  to  such 
a  distance  that  he  coqid  not  have  heard  of  any  com- 
mission which  might  have  issued,  —  as  there  is  in  this 
case. 

It  is  true  that  in  this  case  the  petition  was  presented 
before  the  forty-second  day  —  one  day  before  only ;  but 
the  bankrupt,  having  voluntarily  absented  himself  by 
proceeding  to  America,  had  made  his  due  surrender 


missioners,  surrender  himself  to  which  was  in  America.    Qiupref 

them,"  &c.  ^  every  such  bank-  Can  it  be  said,  under  these  cir- 

rupt  shall  be  deemed  guilty  of  cumstances,  that  this  bankrupt 

felony,"  &c.    No  notice  was  left  was  either  in  contempt  or  liable 

at  Kirkman\    place   of  abode,  to  prosecution  for  felony? 

Vol.  I.  3  a 
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1833.        impossible,  and  it  was  also  impossible  that  the  petition 
.        could  be  heard  till  after  the  forty-second  day-     I  am 

KiRJUiAN.      therefore  of  opinion,  that  the  bankrupt's  default  in  not 
e^  ma  er  surrendering  prevents  his  being  heard  here  on  a  petition 

KiBXM AN.  to  supersede,  even  if  there  were  no  act  of  bankmptcy, 
and  I  have  not  found  any  case  repugnant  to  that  opi- 
nion. All  the  cases  have  been  cited  by  Mr.  Montagu. 
Of  these  ex  parte  Drake^  Mont.  486,  and  ex  parte  Clarke^ 
MonJL  8f  BU.  379,  are  directly  against  this  application. 
Ex  parte  Clarke  was,  in  my  opinion,  the  petition  of  the 
bankrupt,  though  presented  in  the  name  of  a  creditor. 
In  ex  parte  Knoulsany  reported  in  1  Mani.ifBlL  416,  as 
anonymous,  this  Court  also  held,  that,  where  a  joint 
commission  had  been  issued,  under  which  some  of  the 
bankrupts  had  surrendered,  and  others  not,  it  should 
only  be  superseded  as  to  those  who  had  surrendered. 
Ex  parte  Galpin%  Mont,  tf  Bli.  App,  note  X,  and  the 
other  cases,  furnish  support  to  the  general  rule ;  and  in 
ex  parte  CarUng,  2  GLifJ.  35,  and  similar  cases,  the 
consent  of  the  creditors  operates. 

Upon  the  whole  I  think  it  would  open  the  door  to 
great  mischiefs  to  relax  the  general  rule,  except  under 
very  strong  circumstances,  which  might  induce  the  ex- 
ception. The  circumstances  of  this  case  are  not  such  as 
to  bring  it  within  the  exception.  It  is  not  shown  that 
there  was  no  act  of  bankruptcy,  and  it  is  admitted  that 
the  bankrupt  was  in  debt  when  he  left  England,  perhi^ 
never  to  return.  It  cannot  be  permitted  that,  while  thus 
.withdrawing  himself  from  our  jurisdiction,  he  should  be 
allowed  to  succeed  on  a  petition  presented  by  an  agent 
here.  It  appears  to  me  that  no  trader  should  be  heard 
in  this  Court,  before  surrender,  on  a  petition  to  supersede, 
when  he  has  left  the  country,  in  debt,  and  without  having 
made   any  due  provision  for  payment.      In  ex  parle 
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F(ndger  (a)  I  entertained  an  opinion  in  favour  of  the        1833. 
supersedeas ;  but  there  had  been  a  verdict  ascainst  the         — 

.    .  .        .  J5x  parte 

commission,  and  no  doubt  exists  in  my  mind  that  the      Kirkman. 
bankrupt  was  not  a  trader,  and,  moreover,  that  the  peti-  ^°  the  matter 
tion  was  presented  by  the  petitioning  creditor  himself.      Kirkman. 
In  this  case  I  consider  the  bankrupt  to  be  the  peti- 
tioner, and  he  does  not  deny  being  a  trader.      This 
petition,  therefore,  must  be  dismissed  on  the  point  of 
law,  and  my  judgment  would  have  been  the  same  on  the 
merits. 

Sir  John  Cross :  — 

It  appears  to  me  that  there  exists  a  misapprehension 
as  to  what  is  the  rule  concerning  supersedeas  before 
surrender.  I  have  carefully  read  every  case  relating  to 
that  point,  and  I  find  no  instance  in  which  a  bankrupt 
has  been  required  to  surrender  to  an  invalid  commission ; 
I  find  no  rule  to  prevent  the  Court  hearing  this  petition 
on  the  merits.  In  ex  parte  Peaker^  2  GL  jr  J*  343, 
Lord  Lyndhurst  says,  <^  The  order  made  by  Lord  Eldon 
in  ex  parte  Carting  was  under  very  special  circumstances. 
The  bankrupt  was  abroad,  and  did  not  mean  to  return, 
and  it  was  obviously  for  the  benefit  of  the  creditors  that 
the  rule  should  be  relaxed.  I  do  not  think  that  the 
circumstances  of  the  present  case  warrant  me  in  making 
an  exception  to  the  rule,  that  a  bankrupt  must  surrender 
before  he  can  petition  to  supersede,  even  with  consent 
of  creditors.  This  rule  has  been  long  acted  upon ;  and 
though  there  may  in  many  cases  appear  no  imperative 
reason  for  enforcing  it,  yet  the  departure  from  a  settled 
rule  is  too  firequently  attended  with  evil  to  allow  me 
hastily  to  deviate  from  the  practice  of  my  predecessors. 
The  question  may,  for  the  regulation  of  such  proceed- 

(a)  Since  reported,  ante,  page  457. 
3  A  2 
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1833.        ings  in  future,  be  deserving  of  consideration;  but  I  can- 
not  supersede  the  present  commission  until  the  bankrupt 

KiR»iAN.     ^^*'l  ^*^^^  surrendered." 
In  the  matter       That  case  distinctly  shows,  that,  in  the  opinion  of 

KiBKMAM.     Lord  Lyndhurgty  it  depended  upon  circumstances  whe- 
ther the  Court  would  or  not  hear  the  petition  to  super* 
sede  without  surrender.   In  that  case  the  supersedeas  was 
refused.     It  is  said  that  there  is  a  general  rule  which 
prevents  hearing  before  surrender.     There  certainly  is 
such  a  rule  when  the  validity  of  the  commission   is  not 
disputed  ;  but  it  seems  to  me  repugnant  to  justice,  that, 
—  in  a  case,  which  might  be  put,  where  a  man  says, 
<<  I  am  no  trader ;  there  is  no  act  of  bankruptcy ;  no 
petitioning  creditor's  debt;  I  am  a  peer  of  the  realm," — 
the  Court  should  refuse  to  hear  him  till  he  had  surren- 
dered.    It  would  be  saying,  ^<AI1  you  allege  may  be 
true ;  this  commission  may  be  a  gross  indignity  to  your 
character ;  but  you  must  first  surrender  before  the  doors 
of  this  Court  are  open  to  you."     This  would  be  the 
grossest  injustice  that  man  could  oflTer  to  man.     The 
question,  as  applicable  to  this  petition,  resolves  itself 
into  this,  —  is  there  a  general  rule  which  compels  a  roan 
on  the  other  side  of  the  Atlantic,  who  insists  that  there 
are  none  of  the  requisites  to  support  a  commission,  to 
come  over  here  to  surrender,  in  order  to  enable  him  to 
be  heard  to  prove  those  facts  which  will  instantly  render 
void  the  proceeding  to  which  he  is  compelled  to  sur- 
render ?    If  so,  the  Governor-General  of  India,  or  of 
Canada,  might  be  made  a  bankrupt,  and  the  Court  might 
refuse  to  hear  him  till  he  came  over  here  to  surrender ! 
The  cases  have  been  divided  into  three  classes,  which 
are  thus  subdivided : 

1.  Where  the  validity  is  admitted : 

2.  Where  disputed. 

^  Ex  parte  Stokes,  7  Ve8.  405,  is  the  leading  case  where 
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the  validity  is  disputed.     There  Lord  Eldon  refused  to        1833. 

supersede  on  the  petition  of  the  bankrupt  before  adjudi- 

cation,  turn  constat  that  he  ever  would  be  declared  bank-      Kirkuan. 

rupt.     That  case,  therefore,  was  a  petition  to  a  court  of  ^"  the^  matter 

appeal,  presented  before  the  court  of  original  jurisdic-      Kiukman. 

tion  had  acted,  and  Lord  Eldon  held  the  application  to 

be  premature. 

JEx  parte  Stokes,  then,  is  not  any  authority  for  the 

position  that  we  cannot  hear  this  petition.  I  will  not 
go   through   all    the  cases,   but   the  same   observation 

applies  to  the  whole  of  them.  I  am  clearly  of  opinion 
that  it  is  a  duty  incumbent  on  this  Court  to  hear  the 
petition  of  a  man  who  declares  that  he  has  not  com- 
mitted any  act  of  bankruptcy,  and  has  not  received 
any  summons :  and  I  am  further  of  opinion,  that  to 
command  him  to  surrender  under  such  circumstances 
would  be  an  illegal  act ;  and  that  the  general  rule  only 
applies  to  cases  where  the  commission  is  admitted  to 
be  valid. 

There  is  a  circumstance,  not  yet  adverted  to,  which 
ought  here  to  have  material  influence.  The  legislature 
has,  by  the  late  act,  authorized  the  bankrupt  to  come 
here  instantly  to  reverse  the  adjudication,  and  has  said 
nothing  as  to  his  surrendering  in  the  first  instance. 
This  petition  might  have  prayed  a  reversal  of  the  adju- 
dication ;  and  it  may  deserve  consideration  whether  we 
ought  not  to  refuse  to  hear  a  petition  praying  a  su- 
persedeas in  all  cases  where  the  party  might  pray  a 
reversal,  (a) 

But  this  is  the  case  of  a  petitioner  who  has  never 
been  in  contempt,  for  no  summons  was  ever  left  at  his 
place  of  abode,  and  he  disputes  the  validity  of  the  com- 

(a)  But  see  ex  parte  Palmer^  1  Dea,  <J*  Ch*  34 1 . 

3  A  3 
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1833.        mission  i  therefore,  even  if  there  exist  a  general  rule  as 

stated,  there  never  was  a  stronger  case  for  exception ; 

KiaKMAN.      an<l»  acoordinglyi  in  this  case  the  rule  has  given  way. 
In  the  matter  ^^^  ^{^^  petition  has  been  heard  on  the  merits,  and  on 
KiBKMAN.      those  alone  my  judgment  is  founded. 

If  I  had  looked  only  at  the  deposition  cm  the  pro- 
ceedings, I  should  not  have  arrived  at  the  condusioQ 
that  an  act  of  bankruptcy  had  been  committed.  I  do 
not  deny  that  others  may  <X)me  to  that  conclusion,  but 
I  should  not.  There  is,  however,  pr^nant  evidence^ 
on  the  face  of  the  petition  itself,  of  an  intent  to  delay 
creditors,  not  by  going  abroad,  but  by  remaining  oat 
of  this  realm  with  intent  to  delay  creditors. 

Under  these  circumstances,  I  am  of  opinion  that  the 
bankrupt  remains  abroad  for  the  purpose  of  delaying  his 
creditors,  and  that  his  petition  must  be  dismissed. 

Sir  George  Base :  — 

One  of  my  learned  colleagues  has  stated,  that  in  this 
case  the  rule  has  given  way,  and  that  the  petition  has 
been  heard  on  the  merits.  Mr.  Bethell  nrged  the  non- 
surrender  as  a  sort  of  demurrer  or  plea,  which^  if  over* 
ruled,  would  have  let  in  the  hearing  on  the  merits ;  bat 
I  do  not  understand  that  the  objection  v^as  over-ruled, 
or  that  the  rule  gave  way. 

If  any  one  rule  of  practice  was  formerly  better  set- 
tled than  another,  it  was  this,  —  that  nod-surrender  was 
conclusive  against  hearing  a  petition  to  supersede,  not 
only  where  the  bankrupt,  but  also  where  the  creditors 
petitioned,  the  grounds  being  the  contempt  and  felony. 
This  was  no  loose  rule,  but  was  considered,  when  I  left 
the  bar,  as  so  settled,  that  no  gentleman  at  the  bar 
would  have  thought  it  right  to  dispute  the  point.  After- 
wards this  Court  was  established,  and  perhaps  it  was 
—  14 
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&ir  that  the  bar  should  indulge  in  a  little  speculation        1833. 

as  to  what  course  of  practice  we  should  pursue.     In         

order  to  prevent  such  doubts,  we  informed  the  pro-      Kibi^n. 
fession,  by  one  of  our  first  general  orders,   that  we  ^"  ^®  matter 
should  adhere  to  the  old  rules  of  practice.     This  point      Kirkman. 
was  nevertheless  started  in  ex  parte  Drakes  Mont.  Sf  B. 
386,  S.C.  2  Deo.  Sf  Ch.  91,  where  the  Court  refused 
to  supersede  before  surrender,  though  the  adjudication 
bad  been  reversed,  which  was  the  strongest  possible  case. 

In  the  report  of  ex  parte  Drake,  in  Deacon  Sf  C%t%, 
is  the  following  note :  •—  «<  It  certainly  seems  an  absurd 
rule  of  practice,  where  the  bankrupt  band  fide  contests 
die  validity  of  the  fiat,  on  the  ground  of  the  insuflSdency 
of  the  trading,  the  act  of  bankruptcy,  or  the  petitioning 
creditor's  debt,  that  he  cannot  apply  for  a  supersedeas 
without  a  previous  surrender,  and  being  compelled  in 
a  certain  degree  to  submit  to  the  very  authority  which 
he  insists  is  invalid.  Sir  WUUam  Evans,  in  his  sensible 
letter  to  Sir  Samuel  BomiUy  on  the  revision  of  the  bank- 
rupt laws,  recommends  a  middle  course  of  proceeding  on 
this  subject,  namely,  to  give  the  party  an  opportunity  of 
submitting  the  question  in  each  particular  case  to  the 
consideration  of  the  Court  upon  a  particular  motion, 
and  that  the  surrender  should  be  dispensed  with  when- 
ever the  opposition  to  the  commission  appears  to  arise 
firom  a  fair  and  real  objection  to  its  validly,  and  not 
from  any  vexatious  or  improper  motive." — Letter  to 
BamUfyf  s.  26. 

This  contains  in  a  few  words  all  that  can  be  said  as 
to  the  propriety  of  the  rule. 

But  there  really  can  be  no  doubt  as  to  the  existence 
of  the  general  rule,  or,  in  my  opinion,  its  expediency. 

A  trader  may  withdraw  his  person  and  property  out 
of  the  jurisdiction,  and  there  is  no  remedy  against  him 
but  proceeding  to  outiawry,  or  taking  out  a  fiat  in  bank- 

3a  4 
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1833.        ruptcy.     If  a  fiat  be  taken  out^  the  supersedeas  thereof 
'  is  discretionary,  and  this  Court  will  not,  as  a  general 

KiRKMAN.      nile,  supersede  before  the  bankrupt  has  surrendered.    It 
In  the  matter  j^^  j^^^^  asked,  is  a  man  to  go  before  the  commissioners, 

KiAKMAN.  and  have  all  his  private  affairs  made  public,  when  he  can 
instantly  prove  the  fiat  invalid  ?  I  am  of  opinion  that  no 
such  consequence  need  follow ;  when  such  a  case  occors 
let  the  bankrupt  apply  to  this  Court  to  restrain  the 
commissioners  from  so  examining  him,  and  if  this 
Court  perceived  that  he  intended  bond  fide  to  pursue  the 
supersedeas,  the  probability  is  that  the  commissioner 
would  be  so  far  restrained,  (a)  There  may  be  many 
inconveniences  in  the  rule,  but  we  are  dealing  with  a 
balance  of  inconveniences,  and  it  is  enormously  in  favour 
of  the  rule. 

I  cannot  agree  as  to  its  supposed  inexpediency. 
Looking  at  all  the  circumstances  of  mischief  which  might 
arise  if  a  bankrupt  could  avoid  surrender,  and  consi- 
dering that  his  surrender  does  not  deprive  him  of  a 
single  legal  or  equitable  remedy  consequent  to  the  super- 
sedeas, I  think  the  Court  ought,  in  general,  to  adhere  to 
the  rule,  not  to  supersede  before  surrender.  If  indeed 
his  surrender  decided  the  question  as  to  the  fact  of  bank- 
ruptcy, precluded  bringing  actions,  or  in  any  the  slightest 
circumstance  qualified  the  legal  or  equitable  rights  of 
the  bankrupt,  I  should  say  that  the  rule  should  at  once 
be  abandoned ;  but  such,  I  repeat,  is  not  the  fact.  If, 
then,  this  commission  be  worth  any  thing  to  any  of  the 
creditors,  ought  we  not  to  protect  them?     This  peti- 

(a)  Though  the  Court  can  in-  sioners, petitioned  that  thejmighc 

terfere  if  commissioners  exceed  be  restrained  from  requiring  the 

their  authority,  yet  it  will  not  be  production  of  the  mortgage  deed, 

assumed  that  they  are  about  to  the  petition  was  dismissed  with 

do  so.    Thus,  where  a  mortgagee,  costs,  as  premature.    Ex  parte 

summoned  to  attend  the  commis-  Becson,  Mont,  4;  Mac,  244. 
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tioner  goes  to  America  (leaving,  as  he  admits,  debts        1833. 

unprovided  for) ;  a  commission  issues,  which  he  applies        

to  supersede,  still  keeping  his  creditors  at  arm's  length.      Kihkman! 
If  he  thinks  it  of  importance  to  supersede,  let  him  first  ^"  ^^^  raaiier 
put  himself  in  a  fair  position  as  to  these  creditors,  by      Kibkman. 
bringing  himself  within  their  reach,  and  then^  if  he  esta- 
blishes a  right,  we  will  supersede. 

The  very  terms  of  the  statement,  that  there  is  a  ge- 
neral rule,  imply  that  there  may  be  exceptions,  as  where 
creditors  apply,  or  there  has  been  a  verdict  against  the 
commission.  But  I  think  that  even  such  verdict,  on  an 
action  by  a  creditor,  would  not  be  suiBcient,  unless  it 
appeared  that  the  interests  of  all  the  creditors  were  well 
represented  and  defended ;  that  is,  unless  the  petitioning 
creditor,  who  represents  them  all,  was  party  to  the  action : 
otherwise  some  one  creditor  might  be  used  as  the  tool  of 
the  bankrupt. 

Having  looked  over  the  proceedings^  I  must  say  I 
never  saw  an  act  of  bankruptcy  more  properly  found ; 
of  that  indeed  I  was  convinced  on  looking  at  the  petition 
itself. 

I  cannot  but  regret  that  it  ever  became  necessary  for 
the  Court  to  deliver  a  deliberate  judgment  on  the  point 
that  the  objection  taken  was  valid. 

Petition  dismissed  with  costs,  (a) 


(a)  Reference  having  been  made 
on  former  occasions  to  ej:  parte 
Glynn^  Mont.  124,  and  that  case 
having  been  stated  to  have  been 
reported  too  briefly,  an  attempt 
has  been  made  to  amend  this  by 
searching  the  registrar's  book. 

The  following  is  the  registrar's 
note  of  the  case  in  the  minute 
book. 


'*  Ex  parte  Glynn  re  Bacon. 

"  To  supersede  on  consent  of 
creditors. 

**  Mr.  Wakefield  applies  for  su- 
persedeas, and  states  no  sur* 
render. 

**  (But  qu.  as  to  surrender,  as 
third  meeting  had  passed.) 

"  V.C. — ^Take  order  for  super- 
sedeas.   I  think,  as  the  creditors 
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1839.         ^^^7  <^<^  consent,  it  may  do  tioning  creditora.    That  the  oiilj 

— —          without  surrender."  creditors  who  had  pfoved  wefe. 

Ex  parte          On  a  reference  to  the  order  Sir  R.  C  Gfytm  and  Co.  1569L 

In'tbe'^iter  **^^  ^"^^  ^®^'  P^  *^*'  ''  "P"  ^-  ^''^^  "***  ^-  -^^  ^'***' 

of            pean  that  it  was  the  petition  of  846^ 

KiBKMAN.       Sir  B.C,Gfynn,bert^Tkoe.Ha-  That  Ff.  JfiOi  was  chosen  sole 

B^,  Richard  Piumiree  Gfynti,  assignee^  and  that  the  bankrupt, 

Ckarlei  MUis,  and  George  Carr  by  the  assistance  of  his  ixiends 

G^^E^an,  bankers  and  co-partners,  smce   the   third   meetii^   had 

CkarlesWilUawumkdPkiBp  James  compounded  his  debts,  whereon 

Breach^  partners,  and  Edward  the  petitioners  agreed  to  sc^er- 

Wheeler,  esq.    That  Sir  R.  C.  sede. 

Giyim  and  Co.  were  the  peti- 
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Ex  parte  Sir  C.  MARSHALL  and  another,  Sherifis  of 
Middlesex. — In  the  matter  of  FOX  (a). 


Reportbd,  antey  page  118— 145. 


1  HE  question  in  this  case  iras,  whether  the  Sheriff  of 
Middlesex,  being  obligee  in  a  bond  executed  by  the  bankrupt 
Foxy  conditioned  to  indemnify  the  sheriff  against  all  loss  which 
he  might  sustain  in  consequence  of  his  making,  at  the  r»> 
quest  of  FoXf  a  return  of  nuUa  bona  to  a  yS.  fat.  issued  by 
one  Malumeyy  and  having  been  damnified  to  the  extent  of 
£  by  an  actual  payment  of  that  sum  to  Mahonty  after 
the  date  of  the  fiat,  but  before  the  proof  was  tendered,  could 
be  admitted  to  prove  for  that  sum  against  JFVMr;-^or,  to  state 
it  more  generally,  whether,  upon  a  contract  whereby  the 
contractor  binds  himself  to  pay  money  to  the  contractee  in  a 
certain  event,  but  the  terms  of  the  contract  are  such  that 

(a)  The  manuscript  of  the  fbl-  tion,  and  I  have  some  little  diffi- 

lowing  observations  was  lent  by  culty  about  acceding  to   your 

Mr.  Commissioner  Fane  to  Mr.  request,  but  i^  upon  reflectioD, 

M<mtag^y  at  his  request,  and  the  you  think  that  the  publication  of 

observations  are  now  printed,  in  the  observations  would  tend  to 

consequence  of  an  application  by  elucidate  a  subject  which  is  cer- 

Mr.  Montagu  to  Mr.  Fane^  to  tainly  at  present  somewhat  ob- 

which  Mr.  F(me  sent  the  foUow-  scure,  I  cannot  refuse  to  contri- 

ing  reply : —  bute  my  mite  towards  the  diffu- 

**  Dear  Sir,  sion  of  correct  information. 

^  You  are  aware  that  the  ob-  ^  Yours  faithfully, 

servations  I  lent  you  were  put  ^  C.  Fane." 

together  for  a  private  purpose,  *'  Line.  Inn.*' 
and  without  any  view  to  publics- 
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1833.        at  the  date  of  the  fiat  it  remains  still  uncertain  whether  anv 

«r 

thing  will  ever  be  payable,  and,  if  any  thing,  how  much,  proof 

Kx  parte       ^^^^  y^  admitted  if  the  uncertainties  which  existed  at  the  date 
and  another,    of  the  fiat  are  reduced  to   certainties  before  the  proof  is 

In  the  matter    tendered, 
of 
Fox.  It  appears  to  me  that  such  proof  is  admissible,  whether 

the  question  be  considered  with  reference  to  the  general 
principles  of  justice,  the  spirit  of  the  bankrupt  law  as  evi- 
denced by  its  successive  enactments,  the  letter  of  the  enacts 
ment  in  question,  or  to  authority..(a) 

And  fir  sty  With  reference  to  the  general  principles  of  justice^ 

It  is  plain  that  every  system  of  bankrupt  law  ought  to 
provide  for  three  things ;  seizure  of  the  bankrupt's  property ; 
satisfaction  of  his  contracts ;  and  restitution  of  the  bankrupt 
to  the  pursuits  of  industry,  released  from  all  his  contracts, 
or  all  with  few  exceptions.  The  law  of  England  does  not 
indeed  attempt  this;  it  provides  for  the  seizure  of  aU  his 
property,  and  for  the  satisfaction  of  certain  of  his  contracts ; 
and  it  also  releases  the  bankrupt  from  all  those  contracts 
for  the  satisfaction  of  which  it  has  provided ;  but,  with  few 
exceptions,  it  goes  no  farther.  The  contracts  it  provides  for 
are  those  which  constitute  actual  debts,  or  are  of  the  nature  of 
debts ;  but  even  as  to  these,  its  provision  was,  till  lately,  some- 
what liAiited,  and  it  will  be  presently  seen  that  that  limitation 
had  reference  to  time.  Now  the  right  of  seizure  goes  down 
to  the  latest  moment;  the  law  seizes  not  only  what  the 
bankrupt  had  when  he  became  bankrupt,  but  also  all  he 
acquires  up  to  the  date  of  the  certificate.  Does  not  justice 
require  that  the  relief  should  be  coextensive  with  the  seizure ; 
that  if  the  seizure  descends  to  the  latest  moment,  the  relief 
should  be  equally  extensive ;  and  that  therefore  all  contracts 
to  pay  money,  which  ripen  into  actual  debts  before  the  distri- 
bution of  the  funds  seized,  should  be  included  in  the  relief? 

Secondly y  As  to  the  spirit  of  the  bankrupt  law  and  its 
successive  enactments. 

Originally  it  was  provided  that  all  the  bankrupt's  property 

(a)  See  ex  parte  Lewis;  ex  parte  Myers,  cited  infra. 
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should  be  seized  and  sold,  and  applied  in  payment  of  his         1833. 
debts.     Strictly  speaking,  the  word  "  debt"  means  a  legal  — ^— 

obligation  to  pay  a  certain  sum  of  money  to  a  creditor  at      ^'^^ 
a  time  then  past,  and  hence  originally  (a)  only  those  were    and  another, 
admitted  to  prove  who  were  actual  creditors  on  the  day  *"  'n®  matter 
of  the  act  of  bankruptcy  committed ;  in  other  words,  only  p^x. 

those  to  whom  a  certain  sum  was  payable  on  the  day  of  the 
date  of  the  act  of  bankruptcy.  The  hardship  of  this  was 
excessive ;  many  creditors  were  excluded ;  and  of  course  the 
bankrupt,  after  giving  up  every  thing,  and  obtaining  his 
certiiicate,  remained  liable  to  their  demands.  From  time 
to  time  the  legislature  interposed  to  remedy  such  glaring 
cases  of  injustice  as  forced  themselves  upon  its  attention. 
By  the  7  Geo.  L  one  class  of  creditors  was  adnutted,  viz. 
those  whose  contracts  were  in  existence  before  the  bank- 
ruptcy, and  in  writing,  but  whose  day  of  payment  was  after 
the  date  of  the  commission.  By  the  19th  of  Geo.  2.  c.  32.  s.  2. 
another  class  was  admitted,  viz.  the  obligees  in  bottomry 
and  respondentia  bonds,  and  the  insured  on  marine  in- 
surances, where  the  loss  or  contingency  had  not  happened 
until  after  the  date  of  the  commission.  By  the  49th  of  Geo.  3. 
c  121.  ss.  8.  9.  and  17.  three  new  classes  were  admitted ; 
1st,  Sureties  for  bankrupts'  debts,  who  under  a  contract  of 
suretyship  prior  to  the  bankruptcy  had  paid  the  creditor 
a/2er  the  date  of  the  commission  ;  2dly,  Creditors  whose  con- 
tract was  for  payment  on  a  day  after  the  date  of  the  com- 
mission, but  whose  contract  was  not  in  writing  (those  whose 
contracts  were  in  writing  had  been  provided  for  by  the 
7  Geo.  1.) ;  and,  3dly,  Annuity  creditors. 

It  is  plain  that  the  object  of  this  course  of  legislation 
has  been  to  extend  the  sphere  of  relief;  on  the  one  hand,  to 
relieve  a  greater  number  of  creditors,  and,  on  the  other,  to 
give  a  more  extended  release  to  the  bankrupt  It  is  equally 
plain  that  the  principal  means  adopted  have  been  the  carry- 
ing down  of  a  date.  At  first  the  essential  date  was  the 
earliest  act  of  bankruptcy,  but  by  degrees  that  was  carried 

(fl)  Cniiowell  V.  CiuUcrbuck,  2  Strange,  867. 
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183S.  down  to  the  date  of  the  commission.     If  this  l^idalkNi 

**— —  were  to  be  continued  in  the  same  spirit^  would  it  not  be 

MakuT^ll  i*^asonable  to  expect  that  the  same  means  would  be  adopted, 

and  another,  via.  the  shifting  of  a  date,  the  carrying  it  down  to  the  period 

In  the^  matter  of  distribution  ? 

Fox.  Thxtdiy^  With  r^erenee  to  the  enadment  in  quesHon. 

Notwithstanding  the  legislature  had  by  these  sucoeasiTe 
enactments  greatly  extended  the  sphere  of  relief  it  stiU  left 
the  bankrupt  liable  to  Urge  classes  of  contracts  which  were 
in  common  parlance^  though  very  inaccurately^  caDed  con- 
tingent debts. 

Ify  for  instance,  A.  had  contracted  to  pay  B.  lyQOOL  if 
a  particular  ship  arrived  safe  in  port,  and  before  the  arrival 
A,  became  bankrupt,  S.  could  not  prove,  because  thia  was 
what  was  called  a  etmtififfent  debt 

Again,  if  A.  had  contracted  to  pay  a  sum  of  money  to 
S,  on  C's  death,  or  within  a  month  of  C's  death,  or  at  any 
other  uncertain  period,  and  A»  became  bankrupt,  JS,  could 
not  prove,  for  this  also  was  called  a  contingent  debt. 

Again,  if  A.  had  contracted,  upon  borrowing  some  stock 
of  £.,  to  replace  it,  and  no  particular  period  was  specified, 
and  before  B.  made  any  demand  to  have  the  stock  replaced 
A.  became  bankrupt,  S.  could  not  prove ;  for  this  alao  was 
called  a  contingent  debt 

Again,  if  A.  had  contracted  to  guarantee  to  B.  the  pay- 
ment of  a  debt  to  him  by  Z.,  and  before  Z.'8  debt  became 
payable  A.  became  bankrupt,  B.  could  not  prove,  for  this 
also  was  called  a  contingent  debt 

And  yet  in  all  the  above  cases,  if  the  event  upon  which 
the  conversion  of  the  so  called  contingent  debt  into  an  abso- 
lute debt  was  to  take  place  did  but  happen  one  day  before  tiie 
bankruptcy,  the  contractor  would,  without  any  new  contract  or 
judgment  of  a  court,  be  entitied  to  his  proof,  and  the  bankrupt 
would  by  his  certificate  be  discharged  from  the  demand. 

These  miserable  distinctions,  founded  on  mere  techni- 
calities, establishing  that  if  an  event  happened  to-day  proof 
should  be  admitted,  but  that  if  it  happen  to-morrow,  or  the 
day  after,  the  proof  should  be  rejected,  although  the  proof 
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tendered  was  in  both  cases  founded  on  tke  same  coniraee,  and         1833* 
although  at  the  moment  of  the  event  happening  the  fund  ■ 

with  respect  to  which  the  proof  was  po  operate  remained  not      ^*p^^ 
only  undivided  but  absolutely  uncollected,  offended  every    and  another, 
man's  moral  sense ;  and  at  last,  after  repeated  declarations  ^^  ^^  matter 
from  the  Bench  that  a  remedy  ought  to  be  provided,  an  Fox. 

attempt  was  made  to  extend  the  remedial  effect  of  the 
bankrupt  laws,  and  the  56th  section  was  inserted  in  the 
Bankrupt  Act  of  1825.  The  language  is  as  follows :  ^  That 
if  any  bankrupt  shall,  before  the  issuing  of  the  commission, 
have  contracted  any  debt  payable  on  a  contingency,  which 
shall  not  have  happened  before  the  issuing  of  such  commis- 
sion, the  person  with  whom  such  debt  has  been  contracted 
may,  if  he  think  fit,  apply  to  the  comnussioners  to  set  a  value 
upon  such  debt ;  and  the  commissioners  are  hereby  required 
to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends 
thereon ;  or  if  such  value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened,  then  such  person  may, 
after  such  contingency  shall  have  happened,  prove  in  respect 
of  such  debt,  and  receive  dividends  with  the  other  creditors, 
not  disturbing  any  former  dividends,  provided  such  person 
had  not,  when  such  debt  was  contracted,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed.*' 

That  section  seems  intended  to  provide  for  all  cases  of 
contingent  debts,  and  for  that  purpose  divides  them  into  two 
classes;  1st,  Those  where  the  contingency  has  not  happened 
when  the  proof  is  tendered ;  and,  2d,  Those  where  the  con- 
tingency  has  happened  before  the  proof  is  tendered*  For  the 
first  class  it  provides  by  saying  that  the  contingency  shall  be 
valued,  and  for  the  second  by  saying  that  proof  shall  be 
admitted  for  the  whole  sum.  To  me  that  section  seems  to 
speak  thus :  <<  Formerly,  in  these  cases  of  contingent  debts, 
proof  was  admissible  if  the  combination  of  events  necessary 
to  create  the  right  of  proof  did  but  occur  before  the  date  of 
the  commission.  There  is  no  reason  why  in  these  cases  the 
date  of  the  conmussion  should  be  taken  as  the  essential  date ; 
if  there  be  a  date  more  reasonable  than  another,  it  is  the 
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1883.        dfl^te  of  the  distribution  of  the  fands  on  which  the  proof  is  to 

operate ;  henceforth,  therefore,  let  there  be  proof  in  all  cases 

Ex  parte       inhere  the  combination  of  circumstances,  the  occurrence  of 
Marshall 
and  another,    which,  before  the  date  of  the  commissionj  would,  under  the 

In  the  matter  qJ^j  system,  have  created  the  right  of  proof,  occurs  b^bre  the 

Fox.         proof  is  tendered"     If  this  be  a  correct  view,  it  follows  that 

in  ex  parte  Marshall  the  proof  ought  to  have  been  admitted; 

for  it  is  clear,  that  if  the  sheriff  had  paid  Mahoney  one  day 

before  the  date  of  the  fiat,  he  might  then  have  proved. 

Whether,  then,  we  look  to  the  principles  of  justice,  the 
course  of  legislation  on  the  subject,  or  the  letter  of  the 
enactment  in  question,  the  conclusion  is  the  same,  viz.  that 
the  proof  ought  to  have  been  admitted.  The  learned  Judges 
and  Commissioners  held  otherwise.  It  remains  to  consider 
the  arguments  and  cases  by  which  they  supported  th^ 
conclusion. 

The  first  argument  was,  that  to  a  proof  under  section  51^ 
it  was  essential  there  should  be  a  ddd  aetwdkf  existit^  at 
the  time  of  the  bankruptcy.  Thus,  Mr.  Conunissioner 
Merivale  says  (p.  122),  *^  In  order  to  establish  a  proof  under 
this  56th  section  there  must  be  a  debt  contracted  and  actmaOy 
existing  at  the  time  of  the  bankruptcy."  Mr.  Commissioner 
Fonblanque  speaks  of  the  ^'  numerous  cases  which  support 
the  doctrine  that  there  must  be  a  debt  existing  and  ascer- 
tained at  the  date  of  the  commission,"  citing,  amongst  other 
cases,  that  of  the  Lancaster  Canal  Company^  Mont.  S^  JBU.  9lw 
in  which  Lord  Srougham^  in  his  judgment,  adopts  a  similar 
doctrine.  His  words  are  —  **  I  also  think  that  this  cannot 
be  considered  a  contingent  d^bt  within  the  meaning  of  the 
6Geo.4.  cl6.  s.56.  because  there  was  no  existing  dAt;  and 
it  has  been  already  determined  by  the  Court  of  King's  Bench 
that  there  must  be  an  actual  debt  dependent  on  a  contingency 
to  give  a  right  of  proof  under  the  claim  in  question.*'  It 
does  not  appear  that  Mr.  Commissioner  HoUroyd  made  use 
of  the  words  ^<  there  must  be  a  debt  actually  existing,  &c.'* 
but  he  certainly  uses  equivalent  expressions ;  and  the  whole 
of  his  argument  turns  on  the  strict  meaning  of  the  word 
"  debtr 
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The  Chief  Judge  of  the  Court  of  Review  says  (p.  152),         1833. 
**  In  order  to  enable  a  contingent  debt  to  be  proved,  it  must         — ^— 
be  such  a  contingent  liability  as  can  be  considered  a  debt      M^sn'^fj 
existing  when  the  commission  issues.     And  afterwards  he    and  another, 
says  (p.  157),  "  The  broad  question  is,  Had  the  bankrupt  I^  the^  matter 
contracted  any  debt  before  the  issuing  of  the  fiat?"     Sir  Pox. 

John  Cross  and  Sir  George  Rose  concur;  and  Sir  George 
Rose  adds  (p.  160),  "  The  first  question  must  be,  whether  any 
ddd  exists."  I  presume  his  Honor  meant  at  the  date  of  the 
fiat;  for  it  is  quite  certain  that  a  debt  existed  in  the  case 
under  discussion,  at  the  moment  when  he  was  speaking. 

This  argument,  then,  is  founded  on  the  strict  meaning 
of  the  word  "  debt"  as  used  in  the  56th  section ;  but  is  it 
possible  to  attach  the  strict  meaning  to  the  word  as  used 
there  ?  The  words  used  in  section  5^  are  —  '*  Debts  pay- 
able on  a  (Contingency."  Are  not  these  words  contradictory  ? 
Can  such  a  thing  as  a  contingent  debt  exist?  Does  not 
the  idea  of  debt  exclude  the  idea  of  contingency?  Does 
not  the  idea  of  contingency  exclude  the  idea  of  a  debt?  If  I 
promise  to  pay  A.  l,000iL  when  my  ship  arrives  in  port,  this  in 
popular  language  is  called  a  contingent  debt ;  but  in  fact  it  is 
no  debt  at  all;  I  owe  nothing  to  ^.,  and  perhaps  never 
shall.  If  my  ship  go  to  the  bottom  I  owe  nothing,  but  if  my 
ship  arrive  I  instantly  owe  him  1,000/.  When,  then,  am 
I  his  debtor,  and  he  my  creditor  ?  or,  in  other  words,  when 
does  a  debt  first  exist  ?  Surely  when  the  contingency  has 
ceased.  How,  then,  in  strictness,  can  such  a  thing  as  a  con- 
tingent debt  exist,  when  till  the  contingency  ceases  there  is 
no  debt;  and  when  there  is  a  debt  the  contingency  must 
have  ceased. 

It  being  then  plain  that  the-  words  used,  viz.  "  debts 
payable  on  a  contingency,"  cannot,  in  strictness,  have  any 
proper  meaning,  the  next  question  is,  w^hat  must  have  been 
the  sense  in  which  the  legislature  used  them  ?  and  it  is  plain 
it  was  the  popular  sense.  The  expression,  however  incorrect, 
is  perfectly  familiar  in  legal  discussions,  and  till  1825  was 
applied  with  unvarying  uniformity  to  every  case  where  there 
was  an  original  contract  to  pay  money  to- an  alleged  creditor 
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183S*        <*'>  ^Ki^  ^  when  apariieular  event  oeeurred.    If  A.  <kiiitracied 

—        to  pay  money  to  B.  on  demand  or  request,  or  on  a  month's 

Ex  parte       notice,  thii  was  called  a  contingent  debt;  ex  parte  AJUxxk, 

and  another.     1  Ves.  Sf  B.  ItG.    Why  ?    Because  at  the  bankruptcy  it  was 

In  the  matter  contingent,  whether  any  demand  or  request  would  be  made, 

Fox.  ^'  whether  a  month's  notice  would  be  giren.  If  A.  contracted 

to  pay  B.  what  C  owed  if  C  did  not  pay,  this  also  was 

ealied  a  contingent  debty  because  perhaps  C  might  pay  the 

whole»  or  a  part ;  so  that  in  such  case  there  was  a  double 

contingency ;  1st,  Whether  cmy  thing  would  become  payable 

to  B,;   and  if  any  thing,  2dly,  How  much?     Thus,  in  ex 

parte  Minety  14  Ves,  189,  where  the  bankrupt  and  another 

signed  a  paper  to  this  effect,  <<  We  promise  to  guarantee  to 

&.  and  Co.  the  repayment,  on  one  month's  notice  in  writings 

of  all  sums  of  money  they  may  lend  to  FF.  &  Co.,  with 

interest,  not  exceeding  1,000/.,"  and  no  notice  had  been  given 

before  the  bankruptcy,  Lord  Eldon  eaUs   the  contract  a 

contingent  debL 

In  the  19th  Geo.  2.  c  82.  s.  2.  an  obligation  on  a  bot- 
tomry or  respondentia  bond,  or  on  a  policy  of  assurance,  is 
caUed  a  debt  before  the  contingency  has  happened ;  and  in 
the  7th  Geo.  1.  c  31.  sections  1  &  2.  an  obligation  to  pay 
money  on  a  future  day  is  ealied  occasionally  a  de6t  Indeed,  the 
person  who  penned  that  statute  seems  to  have  felt  the  incor- 
rectness of  the  expression,  and  to  have  avoided  it  as  long 
as  he  could,  substituting  such  words  as  ^*  securities,"  *'  pro- 
mises," <<  agreements,"  '^  duties,"  &c ;  but  the  word,  debt 
slips  out  in  two  instances :  instances  of  this  sort  of  incorrect- 
ness might  be  multiplied  ad  ii^nitunu 

But,  notwithstanding  this  incorrectness,  it  will  be  found, 
on  examination  of  the  cases  where  the  expression  is  used, 
that  it  is  never  used  except  in  reference  to  a  contract  by  a 
debtor  to  pay  money  to  a  creditor.  The  expression.  "  con- 
tingent debt,"  was  never  yet  applied  to  a  contract  to  marry, 
or  to  a  contract  to  build,  or  to  a  contract  to  cultivate  lands  in 
a  particular  way,  or,  indeed,  to  any  contract  other  than  a 
contract  to  pay  money*  Contracts  to  marry,  and  the  like, 
are  obligations,  but  not  obligations  of  the  nature  of  debt. 
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Such  contracts  may,  indeed,  end  in  debts,  but  not  without        1833. 
action  brought  and  judgment  obtained,  and  even  then  the         " 
debt  originates  with  the  judgment  of  the  Court     The  ex-      Mabshall 
pression,  then,  is  never  used  except  in  reference  to  a  con-    and  another, 
tract  to  pay  wotuy;  but  neither  is  it  applied  or  applicable  to  c^^matter 

all  contracts  to  pay  money ;  it  is  only  applied  to  contracts  Fox. 

by  the  coniraetor  to  pay  money  to  the  cantractee.    A  contract 
by  the  contractor  that  a  third  person  shall  pay  the  money  is 
not  a  contract  of  debt    In  Attwood  v.  Partridge^  stated 
below  (a),  Partridge b  contract  was,  that  a  third  person,  one 
Robinson^  should  pay  some  money  periodically  to  an  insur- 
ance office:  such  a  contract  can  never  create  a  debt  of  any 
sort,  actual  or  contingent    In  an  action  founded  on  a  con- 
tract of  debt  the  plaintiff  seeks  to  recover  the  amount  con- 
tracted to  be  paid,  with  interest  and  costs ;  but  in  Attwood 
V.  Partridge  the  plaintiff  sought  to  recover,  not  the  trifling 
sums  which  Partridge  had  contracted  that  Robinson  should 
pay,  but  an  amount  of  damage  to  himself  arising  from 
Robinsons  default,    infinitely  greater    than    those  trifling 
amounts.    So  a  contract  by  the  contractor  that  he  will  pay 
a  sum  of  money,  not  to  the  contractee,  but  to  a  third  person^ 
is  not  a  contract  of  debt     Suppose  that  in  Attwood  v. 
Partridge  the  contract  had  been,  not  that  Robinson  should 
pay  the  sums  to  the  insurance  office,  but  that  he,  Partridge^ 
would,  still  there  would   have  been  no  contract  of  debt 
Attwood  would  not  have  sought  to  recover  the  trifling  amounts 
contracted  to  be  paid,  but  the  amount  of  the  damage  ac- 
cruing to  him  from  Partridge's  default,  which  might  have 
been  thousands  of  pounds. 

To  constitute,  then,  a  contract  of  debt  three  things  are 
essential : 

1.  That  the  contract  be  to  pay  money; 

2.  That  it  be  that  the  contractor,  and  not  somdfody  else^ 
shall  pay ;  and 

3.  That  it  be  to  pay  to  the  contractee^  and  not  to  any 
third  person. 

'  '     ■  '      I  ■         I    ■  — »^»»— .^^^ii^^— i^^^p^t— .-.^i^i^— ^ 

(«)  Page  742. 
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Ex  parte 

Marshall 

and  another. 

In  the  matter 

of 

Fox. 


The  conclnsion,  then,  is : 

1.  That  the  word  ddft^  as  used  in  the  56tii  sectioiiy 
cannot  mean  *^  debt"  in  its  strict  sense;  for  if  so>  the 
section  would  be  mere  contradiction  and  nonsense. 

2.  That  the  word  must  be  understood  in  its  popular 
sense. 

S.  That  every  contract  by  the  allied  debtor  to  pay 
money  to  the  alleged  creditor,  is,  in  a  popular  sense, 
a  debt  absolute  or  contingent ;  and 
4w  That  as  the  contract  here  was  a  contract  by  JFax  to 
pay  to  the  sheriff  what  the  latter  should  lawfully  pay 
to  Mahaney,  there  was  a  debt  payable  on  a  contin- 
gency within  the  meaning  of  the  56ih.  section. 
Upon  the  whole,  therefore,  it  appears  to  me,  that  the  first 
argument,  namely,  that  to  a  proof  under  the  56th  section  it 
was  essential  there  should  be  a  debt  actually  existing  at  the 
time  of  the  bankruptcy,  is  not  tenable. 

The  second  argument  appears  to  have  been  substantially 
the  same,  or,  at  all  events,  not  very  distinguishable  from  the 
first,  viz.  that  the  right  of  the  sheriff  was  a  right  to  what  is 
commonly  called  <'  unliquidated  damages."  A  distinction  was 
taken,  or  rather  attempted,  between  what  is  *^  teehucalfy 
debt"  and  what  *'  sounds  in  damages ;"  and  again,  between 
"  contingent  liabilities  that  may  never  become  debts,"  and 
**  contingent  debts  that  may  never  become  payable."  It  is 
obvious  that  no  expressions  can  well  be  more  indistinct,  or 
less  calculated  to  convey  dear  ideas,  than  the  above.  To 
me  it  appears  that  the  only  useful  distinction  which  can  be 
taken,  with  reference  to  this  argument,  b  between  those 
cases  where  the  damages  are  measured  by  and  are  co-ex- 
tensive with  an  original  contract  to  pay  money,  and  those 
where  they  are  not  so  measured.  To  argue  against  a  right 
of  proof,  that  the  right  is  to  damages,  is  very  unsatisfactory. 
Every  right  resisted  results,  at  law,  in  a  right  to  damages. 
If  A.  give  B.  a  promissory  note  for  100^  and  interest,  and 
does  not  pay  it,  ^.'s  right  is  to  damages.  JB.  must  end  his 
declaration  with  the  common  form,  "  to  the  damage^  &c." 
The  common  law  never  professes  to  compel  the  spec^  per- 
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farmance  of  a  contract;  that  is  a  jurisdiction  exercised  only        18S3. 

in  Chancery.    That  a  party  has  a  mere  right  to  damages  is,         

therefore,  inconclusive.    The  argument  should  go  further ;  it     Maa^ai  t 
should  be,  "  Your  right  is  a  right  to  damages  which  are  in     and  another, 
this  sense  unliquidated,  that  they  are  either  entirely  discre-  ^°  '"^  matter 
tional,  —  as  in  the  case  of  damages  for  a  breach  of  promise  of         Fox. 
marriage,  or  for  an  assault, — or  if  not  entirely  discretional, 
but  capable  of  accurate  measurement,  are  yet  to  be  measured, 
not  by  the  amount  of  a  sum  contracted  to  be  paid,  but  by 
another  and  totally  different  measure,  as  in  the  case  (a)  of 
damages  for  nonperformance  of  a  contract  to  accept  so 
many  tons  of  linseed  oil,  and  pay  for  them  at  a  certain  price 
on  a  certain  day.*'    If  this  be  the  true  argument,  it  does  not 
operate  against  the  right  of  proof  here,  for  the  damages  to 
which  the  sheriff  was  entitled  were  the  exact  amount  of  what 
he  had  been  compelled  to  pay  to  Mahmeyy  and  Fox^  con- 
tract was  in  substance  a  contract  to  pay  him  that  very  sum. 

In  support  of  the  above  arguments,  the  following  cases 
at  law  were  cited :  Bire  v.  MoreaUy  4  Bing.  57 ;  AUwood  v. 
Partridge,  4  Bing.  209 ;  Boorman  v.  Nash,  9  Bam,  Sf  Ores. 
145,  and  Yallop  v.  Bbers,  1  Bam,  Sf  AdoL  698 ;  but  none  of 
them  support  the  arguments  in  question. 

Biri  V.  Moreauy  4  Bing.  57 y  1827. 

In  an  action  by  Bire  against  Mareauy  the  latter  obtained 
a  verdict,  and  was  of  course  entitled  to  his  costs.  After  the 
verdict,  and  before  the  costs  were  taxed,  Bire  became  bank- 
rupt; afterwards  Moreau  taxed  his  costs,  and  issued  execu- 
tion against  the  bankrupt  The  question  was,  whether  these 
costs  were  proveable  under  the  56th  section.  It  was  held 
they  were  not 

It  is  clear  that  that  case  cannot  touch  the  present  question. 
Here  there  was  an  original  contract  to  pay  money.  In  Bire 
V.  Moreau  there  was  no  original  contract  to  pay  money. 
The  right  to  the  money  was  founded,  not  on  a  contract  to 
pay,  but  on  the  judgment  of  the  Court,  and  it  was  on  that 
circumstance  the  judges  rested  their  judgment 

(a)  See  Boornuin  v.  Nathy  9  BarrL^Cres,  145. 
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1838.  AUwood  V.  Partridge,  4  Bing.  209,  1827. 

The  plaintiff  was  interested  to  have  a  policy  of  awufanee 

Ex  parte      ^^  ^j^^  jj^.^  ^^  ^^  j^^p^  ^p^    ^  had  contracted  to  pay  the  pre- 

and  another,  miums  in  the  usual  way,  and  the  defendant  had  covenanted 
In  the  matter  ^^  ^^  plaintiff  that  A,  should  pay  the  premiums.  A, 
Fox.  having  omitted  to  pay,  the  plaintiff  proceeded  against  the 
defendant  to  recover  damages  for  breach  of  his  covenant. 
The  defendant,  having  become  bankrupt  since  his  covenant, 
pleaded  his  bankruptcy  and  certificate.  The  question  was^ 
whether  the  plaintiff  could  have  proved  his  then  demand,  and 
it  was  contended  that  he  could  under  the  56th  section.  It 
was  held  that  he  could  not 

Now  what  was  the  bankrupt's  covenant?  Was  it  a  con- 
tract that  Ae  would  pay  money  A>  die  alleged  eredUor  AUwood^ 
which  alone  can  constitute  a  debt?  (a)  No:  it  was  a  con- 
tract which  wanted  no  less  than  two  out  of  the  three  ingre^ 
dients  necessary  to  constitute  a  contract  of  debt,  for  although 
it  was  topojf  moneyj  the  payment  was  not  to  be  made  hff  the 
alleged  debtor,  or  to  the  alleged  creditor.  The  payment, 
according  to  the  bankrupt's  contract,  was  to  be  made  by 
a  third  person,  one  RobiH9onj  and  to  a  third  party,  the 
insurance  office.  To  argue  for  a  moment  that  this  was  a 
contract  of  debt,  was  absurd.  That  case,  therefore,  cannot 
touch  the  question  here. 

Boarman  v.  Nashy  9  BanuSp  Ores.  145,  1829. 
Boorman  had  agrood  to  sell  Niuh  twenty-five  tons  of  lin- 
seed oil  on  certain  terms,  and  Nash  had  agreed  to  pa^  far 
ihenC  Before  the  period  of  delivery  and  payment  arrived, 
Ncuh  had  become  bankrupt,  and  of  course  did  not  complete 
his  contract  Linseed  oil  having  fallen  in  price,  Boarman  lost 
on  the  re-sale,  and  in  consequence  brought  this  action  against 
Nash  for  the  loss.  Nash  pleaded  his  bankruptcy,  &c.  The 
question  was,  whether  the  plaintiff  could  have  proved  his 
then  demand  against  the  bankrupt  under  the  56th  section? 
and  it  was  held  that  he  could  not 


(a)  See  page  739,  tupra* 
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Undoubtedly  this  case  appears,  at  first  sight,  the  most        1833. 
difficult  to  deal  with  of  all  the  cases  €U  laWf  for  the  bankrupt  ■ 

was  to  pay  the  money  to  the  alleged  creditor ;  but  the  ex-      -T*  ^^^^ 
planation  is,  that  the  plaintiff's  action  was  brought,  not  for    and  another, 
the  sum  which  the  bankrupt  defendant  Nash  had  contracted  ^"  ^^^  matter 
to  pay  him,  with  interest,  &c^  but  for  the  difference  between  Fox. 

the  price  which  Nash  had  agreed  to  pay  and  that  which 
Boorman  got  upon  the  re->sale,  with  warehouse  rent,  &c. 

It  would  lead  me  too  far  from  my  present  object  to  discuss 
the  class  of  cases  which  relate  to  the  question,  what  are 
the  rights  of  a  vendor  where  the  subject  of  a  sale  is  not 
any  thing  specific,  but  merely  a  quantity  of  an  article,  and 
the  contract  b  not  strictly  performed.    Possibly  Boon/nan 
might  have  been  at  liberty  to  have  tendered  to  Nash  or 
his  assignees  twenty-five  tons  of  oil  on  the  proper  day,  and 
might,  on  non-acceptance,  have  treated  the  oil  so  tendered 
as  the  property  of  the  assignees,  and  Nash's  estate  as  his 
debtor  for  the  agreed   price,  and   then  insisting  on  some 
right  of  retainer  of  the  oil  in  the   nature  of  stoppage  in 
transitu,  and  having  procured  the  same  to  be  sold  under  the 
usual  mortgagee's  order,  have  come  in  and  proved  for  tlie 
difference,  and  in  that  way,  perhaps^  he  might,  under  the 
56th  section,  have  had  a  proveable  debt;  but  whether  he 
might  have  done  so  or  not,  he  was  at  all  events  not  com- 
pellable to  adopt  that  course.    He  had  an  election,  and  he 
elected  to  treat  the  contract  as  abandoned,  and,  instead  of 
suing  for  the  price,  to  sue  for  damages  in  respect  of  his  loss ; 
in  other  words,  to  sue  for  the  difference  between  the  price 
agreed  for  and  the  price  obtained,  &c ;  and  it  was  upon  his 
rights,  when  he  adopted  this  latter  course,  that  the  judges 
declared  their  opinion.    It  thus  becomes  obvious  that  Boor- 
man  v.  Nash  does  not  touch  the  present  question. 
Yidiop  V.  Ebers,  1  Bam.SfAdoL  698,  1831. 
YaUop  was  acceptor  of  a  bill  which  was  in  the  hands  of  a 
third  person.    Ebers  contracted  with  Yallap  that  he  (Ebers) 
would  take  it  up,  but  did  not ;  afterwards  Ebers  contracted 
with  YaUop  either  to  deliver  up  to  him  his  acceptance  within 
a  month,  or  give  him  a  bond  of  indemnity.    Ebers  did  not 
perform  this  latter  contract     YaUop  was  sued  on  his  ac^ 
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1833.  ceptance,  and  compelled  to  pay;  but  before  he  had  paid^ 

'  Ebers  became  bankrupt,  and  obtained  his  certificate.    YaUt^ 

Mab^^ll  ^^^  ^^'^  Ebers,  who  pleaded  his  certificate.     The  questioD 

and  another,  was,  whether  Yalkp^s  demand  was  proveable  agaiiwt  JEbers 

lo  the  matter  ^^^^^  ^^ie  56th  section  ?     It  was  held  that  it  was  not 
of 
¥ox,  Iq  that  case  JEbers*8  first  contract  was  certainly  to  pay 

money,  but  to  whom?    To  the  alleged  creditor  Yailopf  No; 

but  to  a  third  person,  the  holder  of  Yallops  acceptance. 

Such  a  contract,  as  above  observed  (a),  is  not  a  contract  of 

debt;  as  to  JEbers's  second  contract,  that  was  not  even  a  con* 

tract  to  pay  money. 

Besides  the  above  cases  there  is  one  decided  in  bankruptcy, 
cited  in  support  of  the  judgment,  ex  parte  Tike  Lancaster 
Canal  Company,  MonL  Sf  BU,  94.  In  that  case  DUwordi, 
ArUngtoHy  and  Birhetty  upon  being  appointed  treasurers  to  the 
Company,  executed  a  joint  and  several  bond,  conditioned 
amongst  other  things  for  payment,  when  (hereunto  reqmredj  of 
the  balance  in  their  hands.  They  became  bankrupt  before  any 
formal  request  had  been  made  for  the  balance.  A  proof  had 
been  admitted  against  their  joint  estate,  but  it  was  insisted 
for  the  Company  that  they  were  entitled  to  withdraw  that 
proof,  and  prove  against  the  separate  estate  on  the  sepanie 
obligation  in  the  bond.  It  was  held  by  Lord  Brougham  that 
their  right  against  the  separate  estates  depended  on  the  bond ; 
that  the  bond  had  not  been  forfeited  for  want  of  a  request, 
and  that  the  Company  had  no  right  of  proof  under  the  56th 
section.     His  Lordship's  words  are  stated  above,  page  736. 

His  Lordship  does  not  mention  the  decision  in  the  King's 
Bench,  to  which  he  alludes,  and  I  am  not  aware  of  any  deci- 
sion to  that  effect.  To  say  that  there  can  be  no  proof  under 
the  56th  section  where  there  is  no  ^'  existing  debt,"  no  ^  actual 
debt,"  at  the  bankruptcy,  as  above  observed  (&),  is  to  super- 
sede the  section  altogether,  for  in  no  case  where  there  is  a 
contingency  as  to  the  payment  can  there  possibly  be  an  er- 
isting  ddttf — an  actual  debL  Surely  the  case  of  the  Lan- 
caster Canal  Company,  if  any,  was  a  case  within  the  act.  Surely 
that  contract  was  a  contract  of  debt ;  for  it  was  a  contract  Ip 

(a)  See  page  759.  {6)  Page  737. 
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pay  fMmetfy  viz.  the  balance  due;  the  payment  wa»  to  be         18d3« 
made  by  the  alleged  debtors,  the  bankrupts,  and  to  the  alleged        — » 
creditor,  the  Company.     The  only  circumstance  which  sus-      Mabshall 
pended  the  absoluteness  of  the  obligation  was  the  contin-    and  another, 
gency,  that  perhaps  no  demand  might  ever  be  made.     The        tne  matter 
act  provides,  that  if  that  contingency  happens  h^ore  the  proof         Fox. 
is  tenderedy  that  is  enough.    It  is  difficult  to  conceive  a  case 
which,  in  point  of  reason,  is  more  worthy  of  the  protection  of 
the  act ;  for  what  can  it  matter,  in  point  of  reason,  whether 
the  formal  demand,  in  such  a  case,  be  made  the  day  before 
or  the  day  after  the  date  of  the  fiat  ?  and  it  is  not  pretended 
but  that  the  right  of  proof  would  have  been  clear  if  the 
demand  had  been  made  before  the  date  of  the  fiat. 

In  opposition  to  the  decision  in  ex  parte  Marshall  are  the 
following  authorities : 

Bx  parte  LewiSy  Mont  Sf  Mac.  426,  1830.  Collier  con- 
tracted to  pay  Catity  2,000/.  on  the  29th  of  June  1826,  and, 
by  way  of  collateral  security  to  Cauty^  Chamutn  executed  a 
bond  that  if  Collier  made  default  in  paying,  he,  Charman^ 
would  pay  a  week  after.  Some  time  before  the  29th,  Char- 
man  became  bankrupt ;  afterwards  Collier  made  default,  and 
Cavty  tendered  his  proof  under  CharmarC^  commission.  The 
commissioners  rejected  the  proof;  but  on  appeal  to  the  Vice- 
Chancellor,  he  admitted  the  proo£ 

In  that  case  there  was  a  contract  to  pay;  the  payment 
was  to  be  made  hy  the  alleged  debtor,  and  to  the  alleged  cre- 
ditor ;  but  at  the  bankruptcy  the  contingency  was  extreme. 
Perhaps  Charman  might  never  have  been  liable  for  a  far- 
thing; for  perhaps  Collier  might  have  performed  his  con- 
tract. It  was  equally  uncertain  how  much  Charman  might 
become  liable  to  pay,  for  he  was  only  to  pay  what  Collier 
did  not,  and  Collier  might  have  paid  much  or  little.  Here, 
then,  there  was,  first,  a  contingency  as  to  whether  any  thing 
was  payable  or  not,  and  if  any  thing  were  payable,  then, 
secondly,  a  contingency  as  to  the  quantum.  Still  the  proof 
was  admitted. 

Ex  parte  MyerSy  MonL  8f  BU.  229,  1833.  The  bankrupt 
SudeU  had  signed  a  paper  dated  in  1823,  and  addressed 
to  Messrs.  Myers  and  Co.,  whereby,   in   consideration   of 
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18S3.        Messrs.  Myers  accepting  some  bills  to  be  drawn  by  third 
—        persons,  and  accepted  for  the  accommodation  of  those  per- 
Ex  parte      ^^^  ^^  bankrupt  agreed  in  substance,  that  if  those  persons 
and  another,     did  not  provide  for  the  bills  so  accepted  in  a  certain  spe- 
In  the  matter  cified  way,  and^  in  consequence,  Messrs.  Myen  were  damni- 
Fox.  ^^  ^y  l>cuig  made  responsible  to  the  holders,  the  bankrupt 

would  indemnify  Messrs.  Myers.    The  bankrupt's  responsi- 
bility was  limited  to  12,000/L 

Sudell  became  bankrupt.  After  his  bankruptcy  Myers  and 
Co.  were  danmified  by  being  compelled  to  pay  bills  which 
were  running  at  the  time  of  the  bankruptcy.  Messrs.  Myers 
claimed  to  prove  against  Sudell  to  the  extent  in  which  they 
had  been  thus  danmified.  The  conunissioner  rejected  the 
proof.    The  Court  of  Review,  on  appeal,  admitted  it. 

Here,  then,  was  a  contract  to  pay  money;  the  payment 
was  to  be  made  by  the  allied  debtor,  Sudell^  and  ft»  the 
alleged  creditor  Messrs.  Myers;  but  here  also  the  contin- 
gency was  extreme.  At  the  bankruptcy  it  was  perfectly  un- 
certain whether  Messrs.  Myers  would  be  called  upon  for  a 
farthing.  The  third  persons  might  take  up  the  bills,  or  fur- 
nish the  necessary  funds.  It  was  equally  uncertain  how  ma<^ 
they  might  be  damnified.  The  third  persons  mi^t  pay  all 
or  any  part,  and  it  was  for  the  difference  only  that  Messrs^ 
Myers  would  be  damnified. 

The  contract  in  ex  parte  MyerSf  divested  of  technicalities, 
was  this :  **  I  contract  with  you  to  pay  to  you  what  you  may 
be  compelled  to  pay  to  the  holders  of  the  bills  you  acoept.** 

The  contract  in  ex  parts  MarshaU  was,  <<  I  contract  with 
you  to  pay  to  you  what  you  may  be  compelled  to  pay  to  one 
Mahoney** 

What  difference  is  there  ?  To  say  of  either  of  those  contracts, 
with  the  view  of  dbtinguishing  it  firom  the  other,  *'  this  is 
a  mere  guarantee,"  or  ^*  a  mere  indemnity  contract,**  or  "^  a 
mere  liability,"  or  '<  a  mere  daim  for  unliquidated  damages,*' 
or  <<  merely  a  collateral  security,"  or  ''  this  contract  sounds 
in  damages,"  or  to  attempt  a  distinction  (see  ex  parte  Mar* 
sluiUy  antey  p.  156,)  between  ^<  contingent  liabilities  that  may 
never  become  debts,  and  contingent  debts  that  may  never 
become  payable,"  is  to  confuse,  not  to  elucidate.    It  would 


APPENDIX-  747 

1l>e  difficult  to  determine  to  which  of  the  above  contracts         1833. 
these  expressions  would  be  most  suitable.  — 

Upon  the  whole,  therefore^  it  appears  to  me  that  wherever     3*  '"*'''* 
Ihere  be  in  existence  at  the  hanknqfti^  a  contract  hy  the  bank"     and  another, 
n^  to  pay  money  to  the  alleged  creditor,  but  the  payment  ^^  ^®  matter 
is  contingent  in  respect  either  thai  it  is  altogether  uncertain  Fox. 

whether  amy  payment  will  ever  be  due,  or  thai  the  day  ef 
payment  is  uncertain,  or  that  the  amount  to  be  paid  is 
uncertain,  still,  if  events  happen  which  remove  those  con- 
tingendes  before  a  proof  is  tendered,  the  proof  ought  to  be 

If  it  be  said  that  uncertainty  of  payment  is  a  fatal  objection, 
the  answer  is,  that  in  ex  parte  Lewis(a),  ex  parte  Myers(b), 
ex  parte  TindaU  (e),  and  ex  parte  Grundy  (d),  it  was  uncer- 
tain at  the  bankruptcy  whether  any  payment  would  ever  be 
due. 

If  it  be  said  that  uncertainty  aa  to  the  period  of  payment 
is  a  fatal  objection,  if  that  uncertainty  be  produced,  as  in  ea; 
parte  Lancaster  Canal  Company,  Mont*  Sf  BU.  94.,  by  the 
necessity  for  a  previous  notice,  the  answer  is,  why  should  un- 
certainty so  produced  be  more  fatal  than  uncertainty  produced 
by  the  time  of  payment  being  dependent  on  a  death.  If  a 
contract  by  the  bankrupt  to  pay  B.  on  a  death  be  proveable, 
why  should  a  contract  by  the  bankrupt  to  pay  B*  on  demand, 
or  when  requested,  or  within  a  month  after  demand  or  request, 
not  be  proveable?  The  period  of  a  demand  or  request  is 
not  more  uncertain  than  the  time  of  a  death. 

If  it  be  said  that  uncertainty  as  to  the  a$naunt  to  be  paid 
is  a  fatal  objection,  the  answer  is,  the  amount  was  uncertain 
in  ex  parte  Lewis  and  exports  Myers, 

The  only  remaining  argument  against  the  proof  is,  that 
if  proofs  be  admissible  in  such  cases,  claims  must  also  be 
entered;  that  those  claims  might  be  of  uncertain  amount, 
and  thus  prevent  that  which  b  the  main  object  of  the  bank- 
rupt law,  namely,  the  early  distribution  of  the  funds. 

(a)  Mont.  4r  Mac.  4S6.  (c)  Mont,  975. 

{h)  MotU.  Sf  SU.  8S0.  ((/)  Mont.  S^  Mac.  S99« 
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1833.  I  do  not  see  the  force  of  this  argument     By  the  Bankrapl 

""""^         Act  tiiere  can  be  no  dividend  earlier  than  four  months  after 

M^.f^fTrr      ^^  ^^^  ^^  ^^  ^^    There  would  be  nothing  unreaaonaUe 
and  another,    in  saying  to  the  claimant,  ^'  claims  are  intended  to  protect 
la  the  ^mailer  ^^  interests  of  those  who  have  a  present  right  of  proof,  bnt 
Fox.  are  not  at  the  moment  prepared  to  substantiate  their  proof. 

The  division  of  the  fund  is  suspended  by  law  four  months 
at  least.    You  must  take  your  chance  of  being  prepared  to 
prove  within  the  four  months,  or  such  further  time  as  aoci- 
dent  may  give  you/*     In  nine  cases  out  of  ten,  perhaps  in 
ninety-nine  out  of  a  hundred,  the  time  which  accident  would 
give  would  be  ample,  and  perhaps  in  a  special  case  it  might 
not  be  an  unwise  exercise  of  discretion  to  admit  a  cUdm.   If 
it  be  said  that  injustice  might  occasionally  result,  the  answer 
is  that  injustice  frequently  results  from  the  present  system. 
All  that  is  proposed  is,  that  the  right  should  be  tried  with 
reference  to  a  different  date,  the  date  of  the  distribution  of 
the  assets,  not  that  of  the  fiat     In  such  cases  something 
must  be  left  to  chance.     The  principle  of  doing  so  has  been 
adopted  in  all  those  cases  where,  under  a  gifi  in  a  will  to  a 
class,  those  only  of  the  dass  are  admitted  to  participate  who 
happen  to  be  in  esse  when  the  period  of  distribution  arrives. 
A  child  is  bom  to-day,  he  is  admitted;  had  he  not  been 
bom  till  to-morrow  he  would  have  been  excluded.    A  line 
must  be  drawn,  the  best  that  can  be  devised.    If  hardship 
ensue,  the  sufferer  must  submit 

It  has  sometimes  been  said,  that  the  56th  section  was  in- 
tended to  provide,  not  for  two  classes  of  cases,  but  for  one 
only,  namely,  that  in  which  the  contingency  was  from  the 
first  capable  of  valuation.  The  language  of  the  clause  does 
not  seem  to  require  such  a  construction,  and  such  a  con- 
struction would  narrow  in  a  very  mischievous  degree  the 
remedial  effect  of  the  clause.  It  was  so  argued  in  ex  parte 
Myers;  but  Erskine^  C.  J.,  declared,  p. 237,  that  that  did  not 
appear  to  him  <<  to  be  the  sound  constmction."  That  case 
is  a  direct  authority  against  the  notion. 

Upon  the  whole  it  is  submitted,  that  the  proof  in  ex  parU 
Marshall  ought  to  have  been  admitted. 
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GENERAL  ORDER, 
22  May  1833. 


SPECIAL  CASE. 

It  is  ordered.  That  every  special  ease  of  appeal  from  the 
Court,  tendered  for  the  approval  of  one  of  the  judges,  shall 
be  left  for  that  purpose  at  the  office  of  the  registrar,  signed 
by  the  counsel  for  the  respective  parties,  or  accompanied 
with  a  certificate  from  the  counsel  for  the  appellant  that 
there  is,  in  their  judgment,  good  cause  for  such  appeal,  and 
an  afii^vit  that  a  copy  of  such  case  has  1i)een  delivered  to 
the  solicitor  for  the  other  party  eight  days  prior  to  such 
tender  thereof. 

Thomas  Erskine,  C.  J. 
J.  Cross,  J. 
G.  RosB,  J. 
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OF   THB 


CASES  REPORTED  IN  THIS  VOLUME, 


AND   OF   THE 


CONTEMPORARY    CASES 


DECIDED  IN  ALL  THE  OTHER  COURTSw 


ACCOUNTS  OF  ASSIGNEES. 

Assignees  may  be  ordered  to  fur- 
nish a  creditor  who  has  proved  with 
a  copy  of  their  accounts,  if  he  offer 
to  pay  the  expence  of  such  copy ; 
but,  per  Chief  Judge,  ^  it  is  a  Ques- 
tion purely  for  the  discretion  ot  the 
Court.**  Ex  parte  Aberdeeih  2  Dea. 
&  Ch.  S4^ 


ACQUIESCENCE. 

1.  Petitioning  to  enlarge  the  time 
for  surrender,  a  slight  act  of  acqui- 
escence. Lying  in  prison  under  a 
commitment  by  commissioners,  a 
strong  act  of  acquiescence.  Per  Sir 
John  Cross.  £x  parte  Davy,  1  Mont. 
&  Ayr.  298. 

2.  Long  acquiescence  is  enough 
to  refuse  to  supersede  on  the  ap- 
plication of  the  bankrupt,  but  not 
alone  enough  to  restrain  him  from 
bringing  actions.  Ex  parte  Davy, 
1  Mont.  &  Ayr.  297. 


ACT  OF  BANKRUPTCY. 

1.  The  sale  of  the  whole  of  a 
trader's  stock  to  a  bond  fde  pur- 


chaser, who  pays  the  fair  price  of 
it,  in  ignorance  of  any  fraudulent 
intention  of  the  seller,  is  not  an  act 
of  bankruptcy,  although  the  sale  by 
the  trader  was,  that  he  might  ab- 
scond with  the  money  and  defraud 
his  creditors.    Baxter  y.  PriUhardt 

5  Neville  &  Manning,  638.  Rote  v. 
Haycocky  cited  ibid. 

2.  The  exectUian  of  a  deed  by 
which  a  trader  conveys  his  whole 
property  in  trust  for  the  benefit  of 
some  of  his  creditors  is  an  act  of 
bankruptcy,  though  not  proved  to 
have  been  acted  on,  or  to  have 
passed  out  of  the  trader's  hands. 
Botcherky  v.  Lancaster^  1  Adol.  Sc 
Ellis,  77.  S.  C.  8  Nev.  &  Man.  383. 

3.  A  trader,  being  in  debt  to  se- 
veral persons,  left  this  country  in 
June  1831  for  America,  with  some 
intention  of  returning,  but  did  not 
actually  return,  nor  make  provision 
for  the  payment  of  all  his  debts. 
In  September  1833  one  of  the  cre- 
ditors, whose  debt  was  left  unpro- 
vided for,  issued  a  fiat  against  him: 
Held,  that  the  continued  absence 
of  the  bankrupt  was  an  act  of  bank- 
ruptcy.  Ex  parte  Ktrkmany  1  Mont. 

6  Ayr.  709.  S.  C.  3  Dea.  &  Ch. 
450. 
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4.  Breaking  an  appointmenty  with 
an  intent  to  delay  creditors,  is  an 
act  of  bankruptcy.  Per  Sir  John 
Leach.  Robmson  v.  Carringtoiit 
1  Mont.  &  Ayr.  13. 

5.  if  a  trader  absent  himself  from 
his  counting-house,  and  direct  his 
clerk  to  say  that  he  had  been  there 
during  the  time  he  was  absent,  it  is 
evidence  of  absenting  with  intent  to 
delay  creditors,  which  is  a  question 
for  the  jury ;  and  if  the  judge  decide 
that  the  facts  constitute  an  act  of 
bankruptcy,  the  Court  of  Error  will 
award  a  venire  de  novo.  Shannon  v. 
Otoen,  in  error,  1  Man.  &  Ry,  89% 
in  note  (b). 

6.  Said  in  argument,  that  the 
question.  Whether  an  assignment  by 
a  trader  of  all  his  property  for  the 
benefit  of  all  his  creditors  is  an 
act  of  bankruptcy?  is  yet  open. 
JBotcherley  v.  LanccuteTy  S  Nev.  & 
Man.  383. 

N.B.  In  that  case  it  was  an  act  of 
bankruptcy,  as  it  was  an  assignment 
for  the  joint  creditors.  See  Eckherd 
V.  Wihon,  8  T.  R.  140. 

7.  A  conveyance  of  part  of  a 
bankrupt's  property,  in  trust  to  sell 
and  dispose  of  the  proceeds  as  he 
shall  direct,  is  not  an  act  of  bank- 
ruptcy. Robinson  v.  Carringtony  1 
Mont.  &  Ayr.  1. 

8.  Copyholds  are  within  27  Eliz. 
c.  4,  against  fraudulent  convey- 
ances. Doe  V.  Bottirelf  2  N.  &  M. 
64.  S.C.  5  B.&  Adol.  131. 

9.  New  fiat  issued  to  give  efiect 
to  more  recent  act  of  bankruptcy, 
time  for  opening  not  being  expired. 
Re  Cratoky,  3  Dea.  &  Ch.  251. 

See  Preference. 


ADJUDICATION. 

Where  there  are  not  the  requi- 
ipport  a  fiat,  the  Chancellor 


will  recommend  to  the  commissioner 
to  hear  counsel  against  the  adjudi- 
cation. £x  parte  NokeSy  1  Mont.  & 
Ayr.  461. 

2.  Adjudication  stayed  on  affidavit 
that  the  party  owed  no  debt  to  tbe 
petitioning  creditor,  and  had  not 
committed  an  act  of  bankruptcy, 
and  that  the  fiat  issued  for  vexatious 
purposes.  Ex  parte  Fktdiery  2  Dea. 
&  Ch.  90. 


ADJOURNMENT  SINE  DIE. 

Where  the  last  examination  of  the 
bankrupt  has  been  adjourned  sine 
dicy  the  Court  will  not  order  the 
commissioners  to  appoint  a  time,  un- 
less misconduct  be  charged  against 
them,  or  the  bankrupt  can  show  se* 
rious  injury  will  accrue.  Ex  parte 
PerUdfUy  1  Mont.  &  Ayr.  524. 


ADVERTISEMENT  IN  THE 
GAZETTE. 

See  Staying  the,  Sec. 


ADVANCING  PETITION. 

Petition  not  served  cannot  be 
advanced.  Ex  parte  HaTding»  1 
Mont.  &  Ayr.  115. 


AFHDAVITS. 

1.  The  office  of  affidavits  is  to 
explain  allegations  of  the  petition, 
and  cannot  supply  the  want  thereof. 
Ex  parte  Wyatty  1  Mont.  &  Ayr.  408. 

2.  All  affidavits  filed  are  consi* 
dered  as  read,  on  the  question  of 
costs.  Ex  parte  Lucas,  1  Mont.  & 
Ayr.  405. 
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S.  An  affidavit  once  filed  cannot 
be  withdrawn,  to  prevent  the  other 
side  reading  it.  Ex  parte  Labrey, 
3  Dea.  &  Ch.  232. 

4.  An  affidavit  not  filed,  read  on 
an  undertaking  to  file  it.  Ex  parte 
Bakery  9,  Dea.  &  Ch.  363. 

5.  Affidavits  were  referred  to  the 
registrar  for  scandal ;  he  was  pre- 
pared to  report  not  scandalous,  but 
had  not  yet  certified.  One  party 
applied  to  restore  the  affidavits  to 
the  file,  or  annul  the  order  taking 
them  off;  the  other  party  stated  ex- 
ceptions to  the  certificate  were  pre- 
pared. The  Court  refused  to  act 
till  the  certificate  was  before  it. 
Ex  parte  Wiiliamsan,  2Dea.&Ch. 
882. 

6.  The  agent  in  London  who  files 
the  affidavit  is  responsible  for  the 
costs  of  a  reference  for  scandal,  as 
between  attorney  and  client,  though 
the  country  attorney  himself  drew 
the  affidavit.  Ex  parte  Wake,  3  Dea. 
&  Ch.  246. 

7*  Solicitor  allowed  to  take  affi- 
davits off  the  file,  to  attend  action 
therewith,  undertaking  to  return 
them  in  the  same  state.  Ex  parte 
WhaUey,  1  Mont.  &  Ayr.  634. 

8.  On  hearing  exceptions  to  the 
Masters  report,  only  those  of  the 
affidavits  can  be  read  which,  being 
filed  on  the  original  petition,  were 
used  before  the  Master.  Ex  parte 
GryUsy  2  Dea.  &  Ch.  290. 

See  Impertinence  —  Practice,  2. 
3. 4. 5* — Exceptions  to  Report. 


AGREEMENTS. 

1.  An  agreement  for  a  lease  is  not 
annulled  by  the  insolvency  of  the 
intended  lessor.  Crosby  v.  Toohey 
1  Mont.  &:  Ayr.  215,  in  note.  S.  C 
1  Mylne  &  Keen,  431. 
Vol.  I. 


2.  An  agreement  for  a  lease  is 
not  annulled  by  the  bankruptcy  of 
the  intended  lessee.  Morgan  v. 
JRkodeSy  1  Mont.  &  Ayr.  214.  S.  C. 
1  Mylne  &  Keen,  431.  See^roo^e 
V.  Hewitiy  3  Ves.  255. 


ALLOWANCE 
To  Banknqtty  or  Per-centage. 

1.  Where  the  estate  is  exactlv 
sufficient  to  pay  10^.  in  the  pound, 
the  bankrupt  is  not  entitled  to  five 
per  cent,  allowance.  Ex  parte 
Petheridge,  2  Dea.&Ch.  137.  S.C. 
Mont.  &  Bli.  161. 

2.  If  the  assignees  distribute  a 
sum  without  an  order  of  dividend, 
and  the  bankrupt  subsequently  ob- 
tain his  certificate,  he  is  entitled  to 
his  allowance,  as  if  they  had  still 
that  sum  in  their  hands.  Ex  parte 
Lofnasy  I  Mont.  &  Ayr.  437. 

3.  Under  a  joint  and  separate  fiat 
the  bankrupt's  allowance  is  to  be 
calculated  on  the  amount  of  his 
separate  estate,  together  with  his 
share  of  the  joint  estate,  not  on  the 

fross  amount  of  the  joint  estate. 
)x  parte  LomaSy   1  Mont.  &  Ayr. 
525. 

4.  One  of  two  assignees  admits 
that  a  sum  was  reserved  by  the  as- 
signees for  future  claims.  The 
bankrupt,  on  a  petition  for  his  al- 
lowance after  the  death  of  this  as- 
signee, is  entitled  to  an  inquiry, 
whether  any  part  of  this  sum  ever 
came  to  the  hands  of  the  surviving 
assignee.  Ex  parte  Coombes,  2  Dea. 
&Ch.  319. 

Par  Maintenance. 

5*  After  the  choice  of  assignees, 
the  Court  will  not  make  an  order,  in 
the  first  instance,  as  to  the  bank- 
rupt's allowance  for  maintenance. 
Ex  parte  Holly  1  Mont.  &  Ayr.  450. 
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To  Clerks  asud  Servanis. 

6.  A  clerk  who  has  served  the 
bankrupt  six  months  is  entitled  to 
six  months  wages  under  section  48 
of  6  6. 4w  c.  16.,  although  the  bank- 
rupt only  traded  during  the  last  two 
months.  Ex  parte  Goughf  S  Dea.  & 
Ch.  189.  S.C.  Mont.  &  Bli.  417. 

7.  A  clerk  who  engaged  at  two 
suit^  of  clothes  per  annum  and  two 
guineas  a  week  is  a  clerk  within  the 
48th  section  of  6  G.  4.  c.  16.  Ex 
parte  Humpkreyh  S  Dea.  &  Ch.  114. 
S.C.  Mont.&Bli.41S. 

8.  The  guard  of  a  stage  coach 
hired  at  weekly  wages  is  not  a  ser- 
vant within  the  meanine  of  the 
6  Geo.  4.  c.  16.  s.  48.  Ex  parte 
Skmnery  3  Dea.  &  Ch.  SS2. 

9.  Section  46,  as  to  allowance  of 
six  months  wages  to  servants,  does 
not  make  any  fdteration  in  the  legal 
effect  of  the  contract  of  hiring,  but 
merely  legalizes  the  full  payment 
of  part  of  the  wages  due.  Thomas 
V.  Williams,  S  Nev.  &  Man.  549. 

10.  Where  the  bankruptcy  of  the 
master,  after  the  hiring  for  a  year, 
happens  during  the  year,  the  de- 
mand for  wages  is  not  provable. 
Thomas  v.  WilUams,  S  Nev.  &  Man. 
545. 

To  Official  Assignee. 

See  Jurisdiction  of  the  Court 
OP  Review,  7.  14. 


ANNUITY. 
See  Debt  protablb^  90. 


AMENDING  FIAT. 

See  Fiat,  amending. 

Amending  Petition. 

When  a  petition  has  been  half 
heard,  it  cannot  be  amended  on 
payment  merely  of  the  costs  of  the 
day.    Ex  parte  Turvill,  3  Dea.  & 

346. 

jS^se  Costs,  11. 


ANNULLING  HAT, 
See  Supersedeas. 


ANSWERING  PETITION. 

A  petition  will  not  be  answered 
mmepro  tume  where  affidavits  have 
been  sworn.  Ex  parte  Peake,  1  Mont. 
&  Ayr.  309. 


APPEALS. 

1.  An  objection  that  the  Court  of 
Review  had  no  jurisdiction  cannot 
be  taken  on  appeal,  if  not  taken 
below.  Ex  parte  Turner,  1  Moot 
St  Ayr.  357. 

2.  Where  a  party  wishes  to  appeal 
on  petition  instead  of  special  case, 
he  must  apply  ex  parte  to  have  the 
matter  heard  on  petition ;  and  the 
respondent  may  subsequently  mo?e 
to  set  the  order  aside  if  improperly 
obtained.  Ex  parte  Keys,  I  Mont. 
&  Ayr.  233.  S.  C.  3  Dea.  &  Ch. 
266. 

3.  On  an  appeal  from  the  Conrt 
of  Review  on  a  special  case,  the 
Chancellor  will  not  at  the  hearing 
permit  the  appellant  to  present  a 
petition  for  liberty  to  proceed 
<<  otherwise "  for  the  purpose  of 
rectifying  an  error  in  the  settlement 
of  the  special  case.  Ex  parte  Low, 
1  Mont.  &  Ayr.  189. 

4.  There  may  be  an  appeal  to  the 
Great  Seal  on  matters  of  praetiee. 
Per  Lord  Chancellor,  1  Mont  & 
Ayr.  240. 
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5.  On  an  appeal  in  bankruptcy, 
the  appellant  begins.  £x  parte 
Belcher,  3  Dea.  &  Ch.  S.  C.  Mont  & 
Bli.  29a 

6.  Whether  or  not  a  man  be  a 
trader,  is  a  question  of  fact  on  which 
an  appeal  does  not  lie  to  the  Lord 
Chancellor.  Ex  parte  Binitmy  2  Dea. 
&  Ch.  407. 


APPORTIONMENT. 

Part  of  the  advances  to  a  bank* 
rupt  on  a  running  account  arose  out 
of  legal,  and  part  out  of  illegal, 
transactions ;  he  from  time  to  time 
made  payments  without  any  specific 
appropriation  or  settlement  of  ac« 
count:  Held,  the  payments  must 
be  appropriated  to  tfie  earlier  items, 
and  on  account  of  the  legal  items. 
Ex  parte  Bamdkatmy  2  £^a.  &  Ch. 
554. 


ARREST. 

1.  If  a  party,  discharged  by  the 
Lord  Chancellor  from  a  commit* 
ment  by  commissioners  on  habeas 
corpus  be  arrested  for  debt  on  his 
way  home,  it  is  a  great  contempt ; 
and  every  person  concerned  may  be 
committed.  Per  Lord  Chancellor. 
Ex  parte  Lampaiif  1  Mont.  &  Ayr. 

956. 

2.  A  witness  from  Gravesend 
having  attended  the  Court  of  Re- 
view pursuant  to  a  summons,  was 
arrested  for  debt  in  Pancras  Lane, 
City,  while  waiting  for  the  convey- 
ance home ;  he  was  discharged, 
although  he  had  on  leaving  the 
court  gone  to  Catherine  Street, 
Strand.  But  without  costs  as  against 
the  officer,  the  witness  not  having 
shown  the  summons  to  attend  the 
court.  Ex  parte  Clarke,  2  Dea.  & 
Ch.99. 


ASSIGNEES. 

Assignment  to. 

L  Upon  a  new  choice  of  assignees 
there  is  no  necessity  to  vacate  the 
assignment  under  a  commission  is- 
sued prior  to  1  &  2  W.  4.  c.  56. 
Smith  V.  JDe  Tastet^  1  Mont.  &  Ayr. 
370. 

Their  Liabilities. 

2.  Any  party  has  a  right  to  come 
to  the  Court  for  relief  against  the 
acts  of  the  assignees,  in  respect  of 
all  acts  done  by  them  as  such.  Per 
Chief  Judge.  Ex  parte  Clegg, 
1  Mont.  &  Ayr.  92. 

3.  If  the  assignees  continue  to 
defend  a  suit,  instituted  against  the 
bankrupt,  which  is  decided  in  favour 
of  the  plaint ifiP  with  costs,  and  they 
have  no  assets,  they  are  not  person- 
ally liable  unless  they  vexatiously 
continued  the  defence.  Ex  parte 
Kindersley  Castlef  1  Mont.  &  Ayr. 
479,  m  note. 

4.  Upon  issuing  a  renewed  coun- 
try fiat,  the  assignees  or  the  solicitor 
must  ascertain  whether  the  commis- 
sioners will  act,  otherwise  they  are 
liable  to  the  costs  of  a  new  fiat  if  it 
be  necessary.  Ex  parte  Wilkinson, 
2Dea.&Ch.  112. 

5.  If  the  assignees  promise  the 
landlord,  who  ha^  distrained,  that  if 
he  will  withdraw  the  man  in  posses- 
sion he  shall  be  paid  out  of  the  pro- 
duce of  a  sale  of  the  effects  by  the 
assignees;  this  is  an  absolute  pro- 
mise,and  the  assignees  liable,  though 
the  fiat  be  afterwards  superseded. 
Stevens  v.  Bell,  4  Tyrr.  6. 

6.  One  of  two  assignees  admits 
that  a  certain  sum  was  reserved  bjr 
the  assignees  for  future  claims.  The 
bankrupt,  on  a  petitiou  for  his  al- 
lowance after  the  death  of  this 
assignee,  is  entitled  to  an  inquiry 
whether  any  part  of  this  sum  ever 
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came  to  the  hands  of  the  surviving 
assignee.  Ex  parte  Cdombes,  2  Dea« 
«c  Ch.319. 

7"  If  one  of  the  assignees  pay  a 
dividend  to  a  person  not  duly  au- 
thorized to  receive  it,  the  two  other 
assignees  are  responsible  to  the  ere- 
•ditor  for  the  dividend.  £x  parte 
WinnaU,  3  Dea.  Ik  Ch.  22. 

8.  A  bankrupt  did  not  disclose  a 
life  interest  which  he  possessed  in 
certain  property  when  he  passed  his 
last  examination ;  and  after  the 
lapse  of  twenty  years,  when  four  of 
the  commissioners  were  dead,  he  pe- 
titioned for  a  fiat  to  be  issued  to 
fresh  commissioners,  and  that  the 
assignee  might  be  ordered  to  ac- 
count. The  Court  allowed  the  bank- 
rupt to  issue  a  new  fiat  in  the  name 
of  a  creditor,  but  held  that  after 
this  concealment  he  was  not  entitled 
to  an  inquiry  against  his  assignee* 
Ex  parte  Holder^  S  Dea.  &  Ch.  276. 

0.  A  London  banker,  having  a 
branch  bank  at  Edinburgh,  stopped 
payment  on  the  2d  of  January,  and 
wrote  to  his  agent  at  Edinburgh, 
apprising  him  of  the  fact,  and  di- 
recting the  business  of  the  branch 
bank  to  be  discontinued  on  the 
4th  of  January.  Before  this  notice 
reached  the  agent,  the  petitioner 
paid  into  the  Edinburgh  bank 
305/.  155.  in  notes  and  cash,  to  be 
remitted  to  the  house  in  London; 
but  after  the  news  reached  Edin- 
burgh, and  whilst  the  notes  were 
still  in  the  asrent's  possession,  gave 
him  notice  not  to  part  with  them, 
and  they  remained  in  his  hands  on 
the  26th  of  January,  when  a  fiat  is- 
sued against  the  banker.  The  agent 
fit  Edinburgh  having  a  lien  on  the 
funds  in  his  hands,  the  assignees 
permitted  him  to  retain  the  305/.  I5s. 
in  part  satisfaction  of  his  lien.  Held, 
that  the  assignees  were  bound  to 
^d  this  sum  to  the  petitioners. 


Ex  parte  CVmntn^Aam,  S  Dea.&Ch. 
58.  Confirmed  on  re-hearing,  S  Dea* 
&  Ch.  73.  S.  C.  Mont-  &  Bli.  26a 
Confirmed  on  appeal,  ex  parte  Bd' 
cher,  3  Dea.  &  Ch.  87.  &C.  Mont. 
&  Bli.  286. 

10.  The  same  order  made  as  in 
ex  parte  Cunningham,  although  the 
notes  delivered  to  the  banker's  agent 
were  not  identified.  Ex  parte  Solo' 
manst  3  Dea.  &  Ch.  77.  S.  C.  Mont. 
&  Bli.  308. 

11.  The  same  order  made  aa  in 
ex  parte  Cunningham :  The  notes  in 
this  case  were  paid  in  by  the  cus- 
tomer on  the  3d  of  January,  to  a 
sub-agent  of  the  banker  at  Glasgow, 
who  remitted  them  on  the  4ih  to  the 
banker*t  managing  agent  at  Edin- 
burgh. Ex  parte  J^lk^  3  Dea.  & 
Ch.82. 

12.  Maberly  and  a  Scotch  Bank 
mutually  exchanged  their  notes  at 
stated  times,  through  an  agent, 
Blythe ;  Maberly  became  bankrupt, 
his  agent  Blythe  having  notes  of  the 
Scotch  Bank  in  his  hands;  the  as- 
signees subsequently  allowed  Blythe 
to  retain  the  notes  in  account  with 
them,  he  having  claims  against  IVIa- 
berly.  Held,  the  Scotch  Bank  could 
recover  these  notes  against  the  as- 
signees. Ex  parte  National  Samk  of 
Scotland^  I  Mont.  &  Ayr.  644. 

13.  A  custom  of  exchanging  ac- 
ceptances existed  between  the 
bankrupt  and  other  houses,  through 
the  agency  of  Blythe.  Notes  were 
sent  by  the  petitioner  to  Blythe,  but 
never  exchanged,  as  bankruptcy  in- 
tervened, and  they  were  stolen  from 
Blythe,  and  never  formed  any  item 
in  any  settlement  between  Blythe 
and  the  assignees :  Held,  the  peti- 
tioner could  not  recover  the  value 
of  the  notes  from  the  assignees. 
Ex  parte  Watson^  1  Mont.  &  Ayr. 
685. 
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14w  Although  an  audit  meeting  has 
closed,  and  the  assignee's  accounts 
are  then  settled,  the  commissioners 
have  power  to  examine  the  assignees 
at  any  future  meeting  as  to  monies 
not  included  in  such  accounts,  and 
generally  to  re-investigate  those  ac- 
counts. Re  AppUgarthy  2  Dea.  & 
Ch.  101. 

See  CoMMissiONBRS,  6. 

MuH  act  for  themselves. 

15.  The  Court  will  not  interfere 
to  direct  assignees  how  to  sell  the 
estate.  £x  parte  Bdchery  1  Mont. 
&  Ayr.  478. 

16.  The  Court  will  not  direct  the 
assignees  how  to  sell  the  estate; 
that  is  for  their  discretion.  Ex  parte 
Hurly,  2  Dea.  &  Ch.  631. 

17.  The  Court  will  not  interfere 
on  the  application  of  the  assignees 
to  sanction  an  arrangement  made 
bv  them  for  the  satisfaction  of  a 
claim  of  the  bankrupt's  wife.  The 
assignees  must  use  their  own  dis- 
cretion. £x  parte  James^  3  Dea.  & 
Ch.  290. 

18.  On  the  application  of  a  tenant 
of  the  assignees,  a  reference  was 
made  to  the  commissioner,  who  re- 
ported the  rent  should  be  reduced, 
which  was  done.  On  the  applica- 
tion of  some  creditors,  one  of  whom 
offered  higher  rent,  the  Court  re- 
fused to  interfere.  Ex  parte  De 
Begnisy  1  Mont.  &  Ayr.  277. 

19.  The  Court  will  not  lend  its 
sanction  to  a  compromise  of  a  suit 
by  assignees,  though  the  Master  re- 
ports it  would  be  for  the  bene6t  of 
all  parties.  Kx  parte  WUlicuns, 
1  Mont.  &  Ayr.  689. 

New  Choice, 

20*  Upon  a  new  choice  of  assig- 
nees there  is  no  necessity  to  vacate 
the  assignment  under  a  commission 


issued  prior  to  1  &  2  W.  4.  c.  56. 
Smith  V.  De  Tastely  1  Mont.  &  Ayr. 
370. 

Petition  by, 

21.  A  petition  by  assignees  is 
informal,  if  signed  only  by  one.  Ex 
parte  White,  3  Dea.  &  Ch.  366. 

Purchases  by. 

22.  The  Court  will  not  confirm  a 
purchase  of  part  of  the  bankrupt's 
estate  made  by  an  assignee  without 
leave,  because  a  meeting  of  cre- 
ditors has  consented.  Ex  parte 
ThvHdteSj  1  Mont.  &  Ayr.  323. 

23.  An  assignee  cannot  purchase 
part  of  the  bankrupt's  property  as 
trustee  for  another,  and,  after  a 
twelvemonth,  purchase  the  same 
for  his  own  use.  Ex  parte  Gryllsy 
2  Dea.  &  Ch.  290. 

JReserved  Biddifigs  by. 

24.  The  Court  will  not  allow  the 
assignees  to  have  a  reserved  bidding 
on  the  sale  of  an  equitable  mort* 
gage.  Ex  parte  Bamardy  3  Dea. 
&  Ch.291. 

25.  A  reserved  bidding  allowed 
to  assignees  on  the  sale  of  an  estate 
which  had  been  mortgaged  by  the 
bankrupt,  they  undertaking  to  pay 
the  mortgagee  his  principal,  interest, 
and  costs.  Ex  parte  EUisy  3  Dea. 
&  Ch.  297. 

Bidding. 

26.  An  assignee  can  have  leave 
to  bid,  under  very  special  circum- 
stances only.  The  consent  of  a 
meeting  of  some  of  the  creditors  is 
not  sufficient.  Ex  parte  Beaumonty 
1  Mont.  &  Ayr,  304. 

Removaly  Sfc. 

27-  Where  the  assignees  refuse  to 
bring  an  action  for  the  recovery  of 
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property,  alleged  by  a  creditor  to 
have  been  the  bankrupt's,  the  Court 
will  not  order  a  new  choice  of  as- 
signees, but  permit  the  creditor  to 
bring  the  action  in  the  name  of  the 
assignees,  he  giving  them  an  indem- 
nity. Ex  parte  RyTcmd^  2  Dea.&  Ch. 
S92. 

28.  Assignees  are  not  removable 
because  proofs  were  rejected,  unless 
indeed  fraudulently  procured  to  be 
rejected.  £x  parte  Milner^  3  Dea. 
&  Ch.  235. 

29.  If  the  creditors  who  elect  an 
assignee  be  relations,  and  their  debts 
primd  facie  of  a  doubtful  nature,  the 
assignee  might  be  removed  without 
serving  the  creditors.  Per  Chief 
Judge.  £k  parte  Copelandy  1  Mont. 
&  Ayr.  307, 

30.  Mere  poverty  no  ground  to 
remove  an  assignee.  Per  Chief 
Judge.  £x  parte  Copelandy  1  Mont. 
&  Ayr.  306. 

31.  If  a  sole  assignee  be  very 
poor,  and  alleged  to  be  in  insolvent 
circumstances,  and  elected  by  sus- 
picious votes,  a  co-assignee  may  be 
appointed.  £x  parte  Copelandy 
1  Mont.  6c  Ayr.  305. 

Suiisby. 

32.  In  a  suit  by  the  assignees  of 
a  bankrupt's  or  insolvent's  estate,  it 
IS  not  competent  to  the  bankrupt  or 
insolvent  to  object  that  the  suit  has 
been  instituted  without  the  consent 
of  the  major  part  of  the  creditors, 
as  is  required  by  the  bankrupt  and 
insolvent  acts.  The  judgment  in 
such  a  suit  will  bind  the  creditors  ; 
but  the  assignees  take  on  themselves 
the  responsibility  that  the  suit  has 
been  properly  instituted  and  con- 
ducted. Piercy  v.  RobertSy  1  Mylne 
&  Keen,  4. 

33.  If  the  assignees  continue  a 
suit  commenced  by  the  bankrupt 

^fore  his  bankruptcy,  they  must 


find  security  for  costs  for  the  pro- 
ceedings, as  well  before  as  since 
the  fiat.  Maaon  ▼.  PoUdU,  3  Tyrw. 
595. 

See  SHBRiFr. 

GeneraL 

34<.  Trust  estates  do  not  vest  in 
the  assignees :  the  words  of  the  79th 
section  of  6  Geo.  4.  c.  16.  as  to  as- 
signees conveying  trust  estates  are 
superfluous.  £x  parte  PamUr, 
2  Dea.  &  Ch.  584. 

35.  Where  there  are  cross  ac- 
ceptances, and  the  right  of  set  off 
clear,  the  Court  will  restrain  the 
assignees  from  bringing  an  action. 
£x  parte  Cleggy  1  Mont.  &  A^t. 
91. 

36.  If  a  bill  in  equity  by  assignees 
be  dismissed  with  costs,  they  must 
apply  to  the  commissioner  in  the 
first  instance  to  allow  them  out  of 
the  estate.  Ex  parte  Gibson,  1  Mont. 
&  Ayr.  479.  The  Lord  Chancellor 
cannot  order  them.  Turner  v.  Htb- 
berty  1  Mont.  &  Ayr.  243. 

37.  If  in  replevin  for  goods  dis- 
trained by  the  petitioning  creditor, 
the  defendant,  the  petitioning  cre- 
ditor, in  his  avowry,  pray  a  return 
of  the  goods,  as  goods  originally 
belonging  to  the  plaintiff,  he  cannot 
plead  that  the  goods  belonged  to 
himself  and  two  others  as  assignees. 
Middkton  v.  MuMoWy  10  Bing.  401. 

38.  Where  a  creditor  writes  to 
assignees  to  pay  "  the  dividends  to 
A. S.*  they  are  justified  in  paying 
subsequent  dividends  to  A.JB,  until 
they  have  notice  that  A.B*%  autho- 
rity is  revoked.  Ex  parte  3riffht, 
2  Dea.  &  Ch.  8. 

39.  Assignees  may  be  ordered  to 
furnish  a  creditor  who  has  proved 
with  a  copy  of  their  accounts,  if  he 
offers  to  pay  the  expence  of  such 
copy ;  but,  per  Cliief  Judge,  "  it  is  a 
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question  purely  for  the  discretion 
of  the  Court."  Ex  parte  Abetdeem^ 
2  Dea.  &  Ch.  S4. 

See  Estate  Tail. 


ATTACHMENT, 

L  When  a  prisoner  will  be  dis- 
charged from  an  attachment  for  non- 
payment of  money,  the  process 
being  irregular.  Ex  parte  MaJachyy 
1  Mont.  &  Ayr.  257. 


ATTESTATION. 

1.  The  same  strictness  as  for- 
merly is  not  insisted  on  as  to  attes- 
tation. Ex  parte  WkUe^  3  Dea.  & 
Ch.  366. 

2.  The  attestation  to  a  petition 
to  stay  the  certificate  cannot  be 
amended.  See  dictum  to  that  effect 
per  Sir  G.  Rose.  Ex  parte  Tanner^ 
2  Dea.  &  Ch.  565. 

3.  A  petition  to  stay  the  certifi- 
cate and  supersede  was  presented  : 
on  being  called  on,  the  petitioner 
agreed  to  withdraw  the  prayer  as  to 
the  certificate,  and  to  let  the  peti- 
tion stand  over,  without  prejudice, 
to  be  heard  as  to  the  supersedeas, 
held  a  waiver  of  an  informal  attes- 
tation. Ex  parte  Tanner^  2  Dea.  & 
Ch.  563.    S.  C.  Mont.  &  Bli.  390. 

4.  *'  Signed  by  the  petitioners, 
A.  B^  and  C  D.,  in  the  presence  of 
T.  S,f  acting  as  solicitor  for  T.  A" 
it  appeared  T.A.  was  not  a  soli- 
citor of  the  Court.  Semble  the 
attestation  is  good.  Ex  parte  Thin- 
ner, 2  Dea.  &  Ch.  563.  S.C.  Mont. 
&  Bli.  390. 


■Aka 


AUXILIARY  FIAT. 
See  Fiat,  auxiliary. 


BANKRUPT,  SUITS  BY.     , 

1.  If  a  bankrupt  be  made  defen- 
dant to  an  action  with  a  trustee, 
and  a  decree  be,  in  his  absence,  pro- 
nounced against  him,  and  he  be 
afterwards  allowed  to  come  in  with- 
out the  trustee,  and  defend  the 
action,  he  cannot  be  compelled  to 
find  security  for  costs.  Taylor  v. 
FairUey  1  Clarke  &  Finnelly,  355. 

2.  If  a  bankrupt  take,  the  conduct 
of  the  defence  out  of  the  hands  of 
his  assignees,  it  may  be  proper  to 
compel  him  to  give  security  for  the 
costs.  Taylor  v.  FairUe^  1  Clarke  & 
Finnelly,  361. 


BANKRUPTCY  OF  TRUSTEE. 

Bankrupt  trustee  removed,  and 
ordered  to  convey  to  new  trustees. 
Ex  parte  Painter^  2  Dea.  &  Ch.  584. 


BANKRUPTCY  OF 
EXECUTOR. 

1.  Bankrupt  executor  alloWed  to 
prove  against  his  own  estate ;  divi- 
dends to  be  paid  into  the  hands  of 
the  accountant-general.  Ex  parte 
Colnumy  2  Dea.  &  Ch.  584. 


BANKRUPTCY  OF  PETITION- 
ING CREDITOR. 

Petitioning  creditor  becoming 
bankrupt  before  opening.  Ex  parte 
Smith,  S  Dea.  &  Ch.  309. 

So  4 
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BARGAIN  AND  SALE. 

Under  a  new  choice  of  assignees 
there  is  no  need  to  vacate  the  as- 
signment under  a  commission  issued 
prior  to  the  1  &  2  W.  4.  c.56.  Smith 
V.  De  Tastet,  1  Mont.  &  Ayr.  370. 

See  Estate  Tail. 


BIDDINGS  BY  ASSIGNEES. 
See  Assignees,  26. 


CASES  CONFIRMED. 

Carlysle  v.  Garland  confirmed  in 
the  Exchequer  Chamber.  10  Bing. 
298.  For  affirming  :  —  Gurney, 
Taunton,  Parke,  Littledale.  For 
reversing  :  —  Bolland,  Vaughan, 
Bayley,  Denman. 


CASES  OVER-RULED. 

Anon^  Buck,  475,  ut  semble. 
CooJieSy  1  Mont.  &  Ayr.  328. 


Ex 


CERTIFICATE. 

1.  A  joint  certificate,  upon  the 
death  of  one  of  the  bankrupts  be- 
comes a  separate  certificate.  Ex 
parte  Carter^  I  Mont.  &  Ayr.  115. 

2.  Where  an  order  of  Court  is  ne- 
cessary to  enable  a  party  to  prove, 
he  cannot  vote  in  the  choice,  or  sign 
the  certificate.  Ex  parte  Wyatty 
2Dea.&Ch.  211. 

3.  The  certificate  under  a  fraudu- 
lent commission  is  no  protection 
^|ainst  a  supersedeas.  £x  parte 
^yatty  1  Mont.  &  Ayr.  407. 


4k  It  seems  the  assignees,  and  not 
the  bankrupt,  pay  the  fee  for  the 
signature  of  the  commissioner  to 
the  certificate.  Re  Dawson,  3  Dea. 
&  Ch.  317. 

5.  It  seems  that  a  sole  executor 
who  becomes  bankrupt  may  sign 
his  own  certificate.     Re  Ldxwrence^ 

1  Mont.  &  Ayr.  4-53. 

6.  A  power  of  attorney  to  sign 
the  bankrupt's  certificate,  executed 
abroad,  is  sufficiently  authenticated 
by  the  attestation  of  a  British  con- 
sul. Ex  parte  Wilkinson^  2  Dea.  & 
Ch.  585.    S.  C.  Mont.  &  Bli.  257. 

7.  A  power  of  attorney  from  a 
creditor  residing  abroad  to  sign  the 
bankrupt's  certificate  is  sufficiently 
authenticated  by  the  attestation  of 
a  notary  public,  without  any  affida- 
vit to  verify  the  signature.  Ex 
parte  Myers^  2  Dea.  &  Ch.  406. 

8.  Semble,  that  a  creditor  who 
has  signed  the  certificate  by  at- 
torney cannot  stop  the  certificate 
by  subsequently  withholding  an  affi- 
davit verifying  his  signature  to  tlie 
power.  Ex  parte  Dwuian^  1  Mont. 
&  Ayr.  619. 

9.  A  petition  to  stay  the  certifi- 
cate in  order  to  prove,  must  show 
that  the  petitioner's  debt  would 
turn  the  certificate.  Ex  parte  Skipp^ 

2  Dea.  &  Ch.  88.  S.  C.  Mont.  &  Bli. 
262. 

10.  Where  the  certificate  has  been 
stayed  by  creditors  who  afterwards 
withdraw  their  opposition,  and  con- 
sent to  its  allowance,  the  Court  will 
allow  the  certificate  without  the 
usual  explanatory  affidavit.  Re 
^a//,  2  Dea.  &  Ch.  44.  S.  a  rather 
difibrently  reported,  Mont.  508. 

11.  Qusere,  Whether  the  dis- 
charge under  a  certificate  be  from 
the  time  of  allowance  or  enrol- 
ment? Jacobs  V.  PhiUips,  1  Cro.,. 
Mee^  &  Ros.  195. 
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12.  A  certificated  bankrupt  can- 
not be  discharged  from  arrest  for 
a  debt  till  his  certificate  is  enrolled, 
but  the  Court  will  enlarge  the  rule 
till  the  enrolment.  Jacobs  v.  Phil- 
tips,  4  Tyr.  652, 

13.  Doubt  has  been  expressed 
whether  the  certificate  is  a  bar  for 
costs,  when  the  only  remedy  is 
against  the  person.  Jacobs  v.  Phil* 
lipsy  4.  Tyr.  660. 

14>.  Costs>  when  connected  with 
a  proveable  demand,  as  on  a  judg- 
ment on  a  verdict  for  a  debt  ob- 
tained before  the  bankruptcy,  are 
barred  by  the  certificate.  D.  Lord 
Lyndhurst.  Jacobs  v.  PhillipSy  1  Cro., 
Mee.,  &  Ros.,  195. 

15.  The  certificate  is  a  bar  to  a 
claim  for  interlocutory  costs  taxed 
before  the  bankruptcy.  Jacobs  v. 
Phillips,  I  Cro.,  Mee.,  &  Ros.,  195. 

16.  If  the  trial  of  a  cause  be  post- 
poned by  order  of  Court  of  N.  P., 
on  the  defendant's  application,  on 
the  terms  of  his  paying  the  costs 
of  the  day,  and  the  order  be  made  a 
rule  of  Court,  and  the  costs  taxed, 
the  demand  for  them  is  barred  by 
the  subsequent  bankruptcy  of  the 
defendant.  Jacobs  v.  Phillips,  4  Tyr. 
652. 

17.  If  an  attorney  receive  money 
to  the  use  of  his  clients,  and  not 
account  for  it,  and  becomq  bank- 
rupt, and  obtain  his  certificate,  the 
Court  will  not,  on  motion,  order 
him  to  repay  the  money,  the  debt 
being  barred  by  the  certificate ; 
but  if  fraud  appear  clear,  query, 
Whether  the  Court,  in  the  exercise 
of  its  jurisdiction  over  its  officer, 
will  enforce  the  payment  as  a  mo- 
dification of  punishment  which  the 
Court  would  otherwise  inflict?  In 
re  Bonver,  4  Barn.  &  Adol.  811. 
S.C.  1  Nev.  &  Man.  555. 

18.  By  the  bankruptcy  and  cer- 
tificate of  the  husband,  debts  con- 


tracted by  the  wife  of  the  bankrupt, 
dum  sola,  are  extinguished,  and  da 
not  revive  against  her  upon  the 
death  of  the  husband.  That  which 
is  called  **  separate  property  of  the 
wife,"  consisting  of  property  in 
which  the  legal  ownership  is  in 
others,  though  held  for  her  benefit, 
cannot,  in  a  court  of  law,  aflPect  the 
operation  of  the  discharge  of  the 
husband  by  his  certificate  in  ex- 
tinguishing the  antenuptial  debts  of 
the  wife.  If  it  could,  the  exist- 
tence  of  such  property  should  be 
replied  specially  to  a  plea  setting 
up  such  discharge,  &c.  but  would 
form  no  objection  to  such  plea  or 
demurrer.  Lockwood  v.  Salter, 
2  Nev.  &  Man.  255. 

19.  If  upon  the  grant  of  an 
annuity  the  grantor  covenant  to 
charge  any  property  that  he  might 
become  possessed  of  at  his  wife's 
death,  either  under  her  will  or 
otherwise,  with  the  payment  of  the 
annuitv,  and  afterwards  become 
bankrupt,  and  obtain  his  certificate, 
after  which  his  wife  die,  having 
under  a  power  in  her  settlement 
bequeathed  to  him  an  annuity  of 
700/.,  the  grantee  is  entitled  to 
have  the  annuity  of  700/.  charged 
with  the  payment  of  the  annuity 
granted  by  the  bankrupt.  Lyde  v. 
My7in,  4  Sim.  505.  S.  C.  1  Milne  & 
Keen,  683. 

20.  If  a  co-surety  with  the  bank- 
rupt be  compelled  to  pay  the  debt 
after  the  bankruptcy,  the  certificate 
is  not  a  bar  to  an  action  for  contri- 
bution. Clements  v.  Langley,  2  Nev. 
&  Man.  269. 

21.  After  stay  of  proceedings  in 
an  action  upon  the  bail-bond,  there 
may  be  a  plea  of  bankruptcy  in  the 
original  action,  where  the  bail-bond 
is  not  ordered  to  stand  as  a  security. 
Stoainsbury  v.  Gandon,  3  Mann.  & 
Ry.  16. 
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22.  The  certificate  no  bar  to  pre- 
rent  a  legatee  or  devisee  from  pur- 
suing (he  assets  which  the  bankrupt 
has  as  executor  or  administrator. 
Per  Bayley,  B.  Searle  v.  Bradshaw, 
4  Tyrw.  70. 

See  Attestatiok,  2. 8.— Petition, 
Form  of,  3. 4.  7« 


CLAIM. 


1.  A  party,  being  ordered  to  pay 
money  into  Court,  became  bankrupt 
without  having  done  so ;  a  supple- 
mental bill  was  filed  against  bis  a^ 
signees,  but  they  had  not  appeared : 
A  claim  was  allowed  to  be  entered 
for  the  sum  by  the  plaintiff.  £x 
parte  Hajwock^  1  Mont.  &  Ayr.  220. 
S.  P.  ex  parte  Farden,  1  Mont.  & 
Ayr.  219. 


CLERKS. 
See  Allowance  to  Clerks,  &  ?• 


COxMMISSIONERS. 

L  A  bankrupt  is  bound  to  answer 
touching  his  estate,  though  his  an- 
swer may  tend  to  convict  him  of 
perjury  on  a  former  occasion,  and 
of  concealing  his  effects  when  he 
passed  his  last  examination.  Cross, 
J.,  dissent.,  on  the  ground  of  the 
assignee's  motive  in  putting  the 
question.  Re  Smithy  2  Dea.  &  Ch. 
230.  S.  C.  Mont.  &  Bli.  203. 

2.  A  bankrupt  is  bound  to  answer 
questions  as  to  his  property,  although 
his  answer  may  tend  to  convict  him 
of  concealing  his  effects.   Re  Peahsy 


2  Dea.&Ch.  227.  S.C.  Mont.&BlL 
215. 

S.  Semble,  a  bankrupt  is  bound 
to  disclose  what  has  become  of  bis 
property,  although  an  indictment  is 
pending  against  him  for  concealing 
It,  &c.,  and  although  his  answer  may 
tend  to  criminate  him.  Cross,  J., 
dubitan.  Re  Heaihj  2  Dea.  &  Ch. 
214.  S.  C.  Mont.  &  Bli.  184. 

4.  A  bankrupt  having  sold  goods 
for  considerably  less  than  he  gave 
for  them,  the  purchaser  sununoDed 
before  the  commissioners  must  an- 
swer this  question,  **  To  whom  did 
you  subsequently  sell  these  goods." 
In  re  JPaft,  2  Dea.  &  Ch.  415. 

5.  Where  the  commissioners  find 
the  petitioning  creditors  debt  insuf- 
ficient, they  should  also  find  that 
the  debt  proposed  to  be  substituted 
was  incurred  not  anterior  to  the 
present  one.  Ex  parte  ^toa/ier,  2  Dea. 
&  Ch.  507. 

6.  The  commissioners  have  no 
power,  under  the  106th  section  of 
6  Geo.  4.  c.  16.,  to  charge  the  as- 
signees with  what,  but  for  their  wilful 
default,  they  might  have  received. 
Ex  parte  Eeys^  2  Dea.  &  Ch.  633. 

7.  If  a  bill  in  equity  by  assignees 
be  dismissed  with  costs,  they  must 
apply  to  the  commissioner,  in  the 
first  instance,  to  allow  them  out  of 
the  estate.  Ex  parte  GibeoHy  1  Mont. 
&  Ayr.  479. 

8.  Where  no  charge  is  made 
against  commissioners  in  a  petition 
served  on  them,  they  need  not  ap- 
pear. Ex  parte  Perkuu^  1  Mont.  6l 
Ayr.  525. 

9.  Where  the  last  examination  of 
the  bankrupt  has  been  adjourned 
sine  €Ue,  the  Court  will  not  order 
the  commissioners  to  appoint  a 
time,  unless  misconduct  be  charged 
against  them,  or  the  bankrupt  can 
show  serious  injury  will  accrue*  Ex 
parte  Perkins^  1  Mont.  &  Ayr.  524. 


DIGEST, 


10.  Qusre,  Whether  the  commig- 
sioners  can  convey  an  estate  tail 
after  the  death  of  the  bankrupt  ? 

The  commissioners  would  not  do 
wrong  in  executing  a  conveyance  to 
enable  the  question  to  be  tried.  £x 
parte  SomerviUey  1  Mont.  &  Ayr. 
408. 

11.  On  an  unsuccessful  application 
to  the  commissioners  to  expunge  a 
debt  under  6  G.  4.  c.  16.  s.  60.  the 
commissioners  may  order  the  ap- 
plicant to  pay  the  commissioners 
and  solicitor's  fees,  and  sums  for 
the  use  of  the  room,  &c.  Ex  parte 
Kirkaldy,  1  Mont.  &  Ayr.  642. 

iSee  Jurisdiction  of  the  Court  of 
Review,  4. 5. 6. 7. 8. — Costs,  9. 


COMIMITTAL. 

1.  The  Subdivision  Court  cannot 
commit  on  an  adjourned  examina- 
tion, after  merely  asking,  '*  Do  you 
abide  by  your  former  answers?" 
The  party  must  be  re-examined. 
£x  parte  Bardwell,  1  Mont.  &  Ayr. 
193. 

2.  If  a  bankrupt  be  examined 
before  one  commissioner,  and  com- 
mitted to  the  custody  of  the  mes- 
senger, and  after  a  short  time 
brought  before  two  commissioners, 
who  ask  a  few  questions  and  com- 
mit him,  the  committal  is  bad.  Ex 
parte  Lampon,  1  Mont.  8c  Ayr.  245. 

3.  A  recital  on  a  warrant  that 
the  party  was  *<  suspected  to  have 
obtained  part  of  the  bankrupt's 
goods  by  means  of  fictitious  sales,*' 
is  not  objectionable.  Ex  parte 
Bardtffell,  1  Mont.  Kt  Ayr.  200. 

4.  The  warrant  need  not  set  out 
the  precise  answers  with  which  the 
•commissioners  were  dissatisfied. 
Ex  parte  Bardwell,  1  Mont.  &  Ayr. 
202. 


5.  Collateral  questions,  trying  the 
truth  of  a  material  part  of  a  wit- 
ness's story,  may  be  put.  Ex  parte 
Bardwell,  1  Mont.  &  Ayr.  206. 

6.  The  Chancellor  may  commit 
for  a  contempt  in  bankruptcy. 
ZHcas  v.  Lord  Brougham^  6  C.  &  F* 
351. 

7.  An  action  does  not  lie  against 
the  Chancellor  for  a  commitment 
on  an  erroneous  judgment  pro- 
nounced by  him  sitting  in  bank- 
ruptcy. IMcas  V.  Lord  Brougham^ 
6  C.  &  P.  269. 

8.  A  party  ought  not  to  be  com- 
mitted for  disobeying  an  order  to 
pay  money,  without  a  demand  and 

Refusal.    biiHMs  v.  Lord  Brougham, 
6  C.  &  P.  255. 

9.  There  ought,  as  it  seems,  to 
be  a  demand  and  refusal  after  the 
four  day  order.  Dicas  v.  Lord 
Brougham,  6  C.  &  P.  256. 

10.  Semble,  a  bankrupt  is  bound 
to  disclose  what  has  become  of  his 
property  although  an  indictment  is 
pending  against  him  for  concealing 
It,  &c.  and  although  his  answer  may 
tend  to  criminate  him  Cross,  J., 
dubitan.  Re  Heath,  2  Dea.  &  Ch. 
S.  C.  Mont.  &  Bli.  184. 

11.  A  bankrupt  is  bound  to  an- 
swer questions  as  to  his  property, 
although  his  answer  may  tend  to 
convict  him  of  concealing  his  effects. 
Re  Peaks,  2  Dea.  &  Ch.  227.  S.C. 
Mont.  &  Bli.  215. 

12.  A  bankrupt  is  bound  to  an- 
swer touching  his  estate,  though 
his  answer  may  tend  to  convict 
him  of  perjury  on  a  former  occa- 
sion, and  of  concealing  his  effects 
when  he  passed  his  last  examma- 
tion.  Cross,  J.,  dissent,  on  the 
ground  of  the  assignees  motive  in 
putting  the  question.  Re  Smith, 
2  Dea.  &  Ch.  230.  S.C.  Mont.  & 
Bli.  203. 
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18.  A  bankrupt  having  sold  goods 
for  considerably  less  than  he  gave 
for  them,  the  purchaser  summoned 
before  the  commissioners  must  an- 
swer this  question,  **  To  whom  did 
you  subsequently  sell  these  goods  ?'' 
In  re  Folk,  2  Dea.  &  Ch.  415. 

14.  An  application  to  be  dis- 
charged from  custody,  on  the 
ground  of  insufficiency  of  the  war- 
rant by  the  commissioners,  must  be 
made  by  petition.  Ex  parte  Jones^ 
1  Mont.  &  Ayr.  703. 


COMPOSITION  DEED. 

4 

After  payment  of  the  first  instal- 
ment under  a  composition  deed 
not  containing  a  release,  a  fiat  is- 
sued against  the  debtor,  the  cre- 
ditors may  prove  for  the  residue, 
without  refunding  the  instalment, 
being  protected  by  the  82d  section 
of  6  Geo.  4.  c.  16.  Ex  parte  Wood, 
2  Dea.  &  Ch.  508. 

See  SxT-oFF,  4* 


CONCERT. 

A  concerted  bankruptcy  may  be 
superseded,  if  application  be  made 
promptly.  Ex  parte  MiUs,  1  Mont. 
&  Ayr.  311. 


CONSENT  OF  MEETINGS  OF 
CREDITORS. 

See  Meetings  of  Creditors. 


CONSOLIDATION. 

1.  The  joint  estate  and  separate 
estates  will  not  be  consolidated  if 


one  creditor  dissent,  unless  it  be 
impracticable  to  keep  separate  ac- 
counts. Ex  parte  Sneppard^  3  Dea* 
&  Ch.  190.  S.  C.  Mont.&  Bli.  415. 

2.  Where  the  joint  and  separate 
creditors,  at  a  meeting  duly  con- 
vened for  that  purpose,  agree  to 
consolidate  the  two  estates,  the 
Court  will  not  act  on  such  a  resolu- 
tion alone,  so  as  to  bind  the  interests 
of  absent  creditors,  but  refer  to  the 
commissioners  to  certify  whether  it 
be  for  the  general  benefit.  £x  parte 
Porf,  2  Dea.  &  Ch.  1. 

3.  If  two  proofs  be  made  on  a 
joint  and  several  bond  against  two 
separate  estates,  a  subsequent  con- 
solidation of  the  estates  does  not 
affect  the  double  proof.  Ex  parte 
Fulkr,  1  Mont.  &  Ayr.  222. 


CONTRIBUTION. 

If  a  co-surety  with  bankrupt  be 
compelled  to  pay  the  debt  af^er  the 
bankruptcy,  the  certificate  is  not  a 
bar  to  an  action  for  contribution. 
Clements  v.  Langley,  2  Nev.  &  Man. 
269. 


CONSTRUCTION  OF 
STATUTES. 

11  Tlie  127th  section  of  6  Geo.  4. 
c.  16.  is  retrospective.  EUfon  v. 
Braddick,  4  Tyrw.  122. 

2.  Section  132  of  6  Geo.  4.  c.  16. 
as  to  interest  is  not  retrospective. 
Ex  parte  PhilUps,  I  Mont.  &  Ayr. 
674. 

3.  As  to  the  construction  to  be 
put  on  section  56  of  6  Geo.  4.  c.  16. 
see  ex  parte  MarshaUy  1  Mont,  l^ 
Ayr.  118,  145.  S.C  3  Dea.  5:  Ch. 
120.  Ex  parte  Survmn,  1  Mont.N 
Ayr.  541. 
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^*  An  execution  on  a  judgment 
on  a  warrani  of  attorney  is  not  pro- 
tected by  1  W.  4*.  c.  56.  s.  7^  but  is 
within  the  108th  section  of  6  G.  4. 
c.  16.  Crossfield  v.  Stanley ^  1  Nev. 
&  Man.  669.  S.  C.  4  Barn.  &  Adol. 
87. 

5.  A  loan  of  money  on  a  pledge 
IS  not  protected  by  section  82  of 
6  Geo.  4.  c.  16.  CanTwn  v.  Denew^ 
10  Bing.  296. 

6.  A  payment  on  a  sale  of  goods 
is  protected  by  section  82  of  6Geo.4. 
c.  16.  Per  Tindal,  C.J.  Cannon  v. 
Denewy  10  Bing.  296. 

8.  As  to  what  clauses  of  6  Geo.  4. 
c.  16.  are  or  are  not  retrospective, 
see  note  1  Mont.  &  Ayr.  674. 


CONVEYANCE  BY 
BANKRUPT. 

The  Court  will  order  the  bank- 
rupt to  convey  under  section  78  of 
6  Geo.  4.  c.  16.  Ex  parte  Jackson^ 
2  Dea.  &  Ch.  458. 


COPYHOLDS 

Are  within  the  27  Eliz.  c.4.  as 
to  fraudulent  conveyances.  Doe  v. 
BoUirelly  2  Nev.  &  Mann.  64.  S.  C 
5  Barn.  &  Adol.  131. 


COSTS. 

1.  Costs  of  petitions,  &c.  in  the 
Court  of  Review  are  taxed  by  a 
registrar  of  that  court.  Ex  parte 
Beay,  2  Dea.  &  Ch.  586. 

On  PeiUione  against  Decision  cf 
Commissioners. 

2.  On  an  unsuccessful  petition  to 
expunge,  costs  given  out  of  the 


estate,  as  the  commissioners  doubted. 
Ex  parte  Fuller^  1  Mont.  &  Ayr. 
222. 

3.  Costs  allowed  out  of  the  estate 
to  the  unsuccessful  party,  on  a  pe- 
tition to  prove,  where  the  commis- 
sioners had  exercised  jurisdiction. 
Ex  parte  Hooper^  1  Mont.  &  Ayr. 
403. 

4.  When  the  commissioners  have 
exercised  their  judgment  with  re- 
spect to  a  proof  of  debt,  and  have 
refused  to  admit  it,  the  successful 
petitioner  against  their  decision  is 
not  entitled  to  costs ;  it  being  a 
general  rule  that  costs  cannot  be  so 
given  when  commissioners  exercise 
their  jurisdiction.  Ex  parte  MU' 
lington,  1  Mont.  &  Ayr.  114.  S.  C. 
3  Dea.  &  Ch.  298. 

5.  The  costs  of  a  petition  to 
prove  must  be  paid  by  the  creditor 
if  he  adduce  new  evidence ;  if  he 
succeed  on  evidence  which  was 
tendered  before  the  commissioners, 
and  rejected,  it  seems  he  might  be 
entitled  to  costs.  Ex  parte  Price, 
I  Mont.  &  Ayr.  51. 

6.  The  commissioners  rejected  a 
proof  tendered  for  3,500/. ;  the  cre- 
ditor petitioned,  and  an  order  was 
made,  by  consent,  for  a  proof  of 
500L  Each  party  ordered  to  pay 
his  own  costs.  Ex  parte  Water- 
house,  3  Dea.&  Ch.  108. 

7.  Costs  of  petition  to  prove  paid 
out  of  the  estate,  under  the  circum- 
stances. Ex  parte  JReay,  8  Dea.  Sc 
Ch.  175. 

9.  Where  a  party  petitions  against 
the  decision  of  the  commissioners, 
and  an  action  is  directed  to  be 
brought,  the  result  of  which  is  in 
his  favour,  he  is  not  entitled  to  the 
costs  of  the  petition,  but  only  to  the 
costs  of  the  action.  £x  parte  Mil- 
tington,  3  Dea.  &  Ch.  309. 
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9.  Where  unfounded  charges  of 
corruption  were  brought  against 
commissioners  by  an  illiterate  peti- 
tioner, who  was  the  tool  of  the  bank- 
rupt, the  Court  ordered  the  com- 
missioners their  costs,  charges,  and 
expences,  and  suspended  the  order 
until  the  petitioner's  attorney  showed 
cause  why  he  should  not  personally 
pay  the  same.  £x  parte  WilUanu, 
3  Dea.  &  Ch.  lOS. 

10.  In  order  to  fix  the  executor 
of  the  petitioning  creditor  with 
costs,  the  petition  must  pray  costs 
against  him  in  his  character  of 
executor.  Ex  parte  Hanoood^  3  Dea. 
&  Ch.  252. 

11.  Where  notice  is  given  for 
leave  to  amend  the  petition,  which 
is  ordered  after  the  respondent  ap- 
pears to  oppose  it,  the  latter  will 
not  be  entitled  to  the  costs  of  the 
day.  Ex  parte  Green,  2  Dea.  &  Ch. 
42. 

12.  Where  former  petition  of 
bankrupt  was  by  the  Vice-Chan- 
cellor  dismissed  on  the  merits  with 
costs,  to  be  paid  by  the  bankrupt, 
who  is  in  contempt  for  non-payment 
thereof,  a  new  petition  in  this  court 
to  supersede  was  ordered  to  stand 
over  till  he  had  cleared  his  con- 
tempt by  paying  the  former  costs. 
Ex  parte  Munk^  2  Dea.  &  Ch.  125. 

13.  Where  an  order  made  in 
bankruptcy  reserves  further  direc- 
tions and  costs,  a  subsequent  appli- 
cation to  the  Court  as  to  the  costs 
merely  may  be  entertained  by  mo- 
tion ;  but  if  it  is  by  way  of  further 
directions,  it  must  be  by  petition. 
Ex  parte  Shadbok,  2  Dea.  &  Ch. 

286. 

14^  When  a  commission  is  super- 
seded on  a  point  of  law,  costs  are 
given  only  against  the  petitioning 
Itnr ;  but  when  superseded  on 


the  ground  of  fraud,  then  costs  are 
given  against  all  the  parties  impli- 
cated. Per  Sir  G.  Rose.  Ex  psote 
Tannery  2  Dea.  &  Ch.  572.  S.C. 
Mont.  &  Bli.  393. 

15.  When  a  fiat  is  annulled  for 
want  of  the  requisites,  it  is  always 
at  the  costs  of  the  petitioning  cre- 
ditor. Ex  parte  JFklehery  2  Dea.  A 
Ch.  374. 

16.  Costs  of  substituting  new  pe- 
titioning creditor's  debt  ordered  to  be 
paid  by  petitioning  creditor,  under 
the  circumstances.  Ex  parte  UaiydL, 
2  Dea.  &  Ch.  506. 

17.  If  an  order  upon  a  petition 
by  assignees  to  supersede  an  invalid 
commission  does  not,  through  mis- 
take, include  the  assignees*  ex- 
pences of  prosecuting  the  commis- 
sion, the  error  cannot  be  rectified 
by  a  petition  of  rehearing. 

Qy.  Whether  the  petitioning  cre- 
ditor be  liable  ? 

Ex  parte  Bumdly  1  Mont.  &  Ayr. 
38. 

18.  On  a  discharge  under  the 
Habeas  Corpus  Act  the  prisoner's 
costs  paid  by  the  assignees,  the 
estate  being  sufficient  to  recoup 
them.  Ex  parte  BardweUy  1  Mont. 
&  Ayr.  193. 

19.  If  a  bill  filed  by  assignees  be 
dismissed  with  costs,  the  Lord  Chan- 
cellor has  no  jurisdiction  to  order 
the  costs  to  be  retained  by  the  as- 
signees out  of  the  bankrupt's  estate. 
Turner  v.  HMert,  1  Mont.  &  Ayr. 
243. 

20.  If  assignees  continue  to  de- 
fend a  suit  instituted  against  the 
bankrupt,  which  is  decided  in  favour 
of  the  plaintiff,  with  costs,  and  they 
have  no  assets,  they  are  not  person- 
ally liable,  unless  they  vexatiously 
continue  the  suit.  Ex  parte  JSm- 
derdey  Castk,  1  Mont.  &  Ayr.  479, 
in  note. 
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21.  If  a  bill  in  equity  by  assig- 
nees be  dismissed  with  costs,  they 
must  apply  to  the  commissioner  in 
the  first  instance  to  allow  them  out 
of  the  estate.  Ex  parte  Gibson^ 
1  Mont*  &  Ayr.  479. 

22.  When  a  petition  stands  over 
to  serve  a  necessary  party,  costs  of 
the  day  are  not  of  course.  Ex  parte 
Thompgon^  1  Mont.  &  Ayr.  313. 

23.  The  Court  can  order  the  bill 
of  costs,  subsequent  to  the  choice, 
to  be  paid,  though  the  assignees 
have  no  assets  in  their  hands.  Ex 
parte  Coaies,  1  Mont.  &  Ayr.  326. 

24.  All  affidavits  filed  are  consi- 
dered as  read  on  the  question  of 
costs.  Ex  parte  Ltuxu,  1  Mont.  & 
Ayr.  405. 

25.  An  official  assignee,  not 
served,  appeared :  Held,  if  the  com- 
missioner actually  directed  him  to 
appear,  he  might  take  his  costs  out 
of  the  estate,  secus  if  only  leave 
were  given.  Ex  parte  Patrick, 
1  Mont.  &  Ayr.  393. 

26.  If  an  official  assignee  be  in- 
cluded in  an  order  for  payment  of 
costs,  the  order  may  be  enforced 
against  him  alone.  Ex  parte  Mur- 
ray,  1  Mont.&  Ayr.  475. 

27.  No  rehearing  as  to  costs 
alone.  Ex  parte  Bumell,  2  Dea.  & 
Ch.  640. 

28.  The  rule  that  no  petition  of 
rehearing  is  allowed  for  costs  only 
does  not  apply,  come  semble,  to  a 
petition  for  rehearing  on  the  ground 
of  an  erroneous  decision  on  the 
merits,  though  the  material  effect  of 
such  decision,  may  be  to  render  the 
party  liable  to  costs.  Ex  parte 
fVAite,  2  Dea.  &  Ch.  334. 

29.  A  party  ought  not  to  be  com- 
mitted for  disobeying  an  order  to 
pay  money  without  a  demand  and 
refusal.  Dicas  v.  Lord  Broughamy 
6  C.  &  P.  445. 


SO.  There  ought,  it  seems,  to  be 
a  demand  and  refusal  after  the  four 
day  order.  Dicas  v.  Lord  Broughamy 
6  C.  &  P.  256. 

31.  When  a  prisoner  will  be  dis- 
charged from  an  attachment  for 
nonpayment  of  costs,  the  process 
being  irregular.  Ex  parte  Malachyy 
1  Mont.  &  Avr.  257. 

32.  On  an  unsuccessful  applica- 
tion to  the  commissioners  to  ex- 
punge a  debt  under  6  Geo.  4.  c.  16, 
s.  76.  the  applicant  may  be  ordered 
to  pay  the  commissioners'  and  soli- 
citor's fees,  and  sums  for  the  use  of 
the  room,  &c.  Ex  parte  KirkaidVy 
I  Mont.  &  Ayr.  642. 

Security  for. 

S3.  The  application  for  security 
for  costs  is  strictissimi  Juris,  Exa- 
mining a  witness  before  the  com- 
missioner as  to  the  matter  of  the 
petition,  and  an  application  to  the 
Court  that  the  registrar  may  attend 
at  the  hearing  with  such  examina- 
tion, is  a  waiver  of  the  right.  Ex 
parte  TuUy  1  Mont.  &  Ayr.  80. 

34.  Court  will  not,  under  any  cir- 
cumstances, before  hearing,  order 
bankrupt  to  give  security  for  costs. 
Ex  parte  Munky  2  Dea.  &  Ch.  121. 

35.  Security  for  costs  not  required 
from  a  bankrupt  plaintiff  resident 
abroad,  in  action  to  try  the  validity 
of  the  commission.  Eopery.PhiUipSy 
3  Man.  &  Ry.  84. 

36.  If  a  bankrupt  be  made  defen- 
dant to  an  action  with  a  trustee, 
and  a  decree  is,  in  his  absence,  pro- 
nounced against  him,  and  he  be 
afterwards  allowed  to  come  in  with- 
out the  trustee,  and  defend  the 
action,  he  cannot  be  compelled  to 
find  security  for  costs.  Taylor  v. 
FairUey  1  Clarke  &  Finelly,  355. 

37*  If  a  bankrupt  take  the  con- 
duct of  the  defence  out  of  the  hands 
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of  the  assignees,  it  may  be  proper 
to  compel  him  to  give  security  for 
the  costs.  D.  Lord  Chancellor. 
Taylor  v.  FairUe,  1  Clarke  &  Fin- 
nelly,  S69. 

38.  The  Court  will  not  order  a 
petitioner  residing  out  of  its  juris- 
diction to  give  security  for  or  pay 
into  Court  a  sum  of  money  which  he 
had  been  declared  entitled  to  by  a 
previous  order,  merely  because  the 
respondent  intends  to  appeal  against 
the  order  if  there  be  no  probability 
of  a  diflFerent  decision  on  the  ap- 
peal.   Ex  parte  DavidsoUy  3  Dea.  & 

Ch.  447. 

39.  If  the  assignees  continue  an 
action  commenced  by  the  bankrupt 
before  his  bankruptcy,  they  must 
find  security  for  the  costs  of  the 
proceedings,  as  well  before  as  after 
the  fiat.    Maton  v.  PolhiU,  3  Tyrw. 

595. 

4>0.  Where  a  defendant  obtains 
security  for  costs  on  the  grounds 
that  the  plaintifi*  is  become  bank- 
rupt, and  that  the  action  is  conti- 
nued by  his  assignees,  he  must  un- 
dertake not  to  plead  the  bank- 
ruptcy.    Manly  v.  Payne^  8  Man. 

k  Ky.  381. 

41.  Non-payment  of  taxed  costs 
not  a  preliminary  objection  to  a 
motion  that  the  taxation  be  re- 
viewed. Ex  parte  Richardson^ 
1  Mont.  &  Ayr.  377. 

42.  When  a  petition  has  been  half 
heard,  it  cannot  be  amended  on  pay- 
ment merely  of  the  costs  of  the  day. 
Ex  parte  TurviUy  3  Dea.  &  Ch.  346. 

Of  Taxation, 

43.  A  solicitor's  bill  was  ordered 
to  be  taxed,  and  more  than  one 
sixth  taxed  off;  but  the  master  had 
not  yet  made  his  certificate  of  tax- 
ation ;  a  petition  for  the  costs  was 
presented  :    Held,  it  could  not  be 
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heard  until  the  master  had  made 
his  certificate,  nor  unless  the  ori- 
ginal petition  was  also  set  down  in 
the  paper.  £x  parte  EbeCy  2  Dea. 
&  Ch.  332. 

See  Affidavit,  2.  6. — Certifi- 
cate, 13.  14. 15. 16. —  MoTioKS. 
—  Official  Assignee,  4.  5-  — 
Practice,  4. 17*  35. 


DAMAGES 

Are  not  either  a  "  debt  or  de- 
mand "  within  the  3  &  4  W.  4.  c.  42. 
s.  17.  Watson  y.  Abbott^  2  Cromp. 
&  Mee.  150. 


DEBT  PROVABLE. 

Bond. 

1.  The  interest  to  grow  due  on  a 
bond  cannot,  together  with  the 
principal,  exceed  the  amount  of  the 
penalty.  Hughes Y.Wifframy I Mylne 
&  Keen,  24. 

Partnership. 

2.  A  partner  accepts  bills  for  a 
previous  partnership  liability,  after 
his  co-partner  has  committed  an  act 
of  bankruptcy,  and  a  joint  commis- 
sion issued  :  Held  provable  in  the 
hands  of  a  bondjide  holder  against 
the  joint  estate.  Ex  parte  Robutsonj 
1  Mont.  &  Ayr.  18.  S-  C.  3  Dea.  Sc 
Ch.  376,  reversing  ex  parte  EiUs^ 
Mont.  8c  Bli.  18.    S.C.  2  Dea.  &  Ch. 

555. 

3.  Money  advanced  to  a  trader  to 
enable  him  to  commence  a  trade,  of 
which  the  lender  is  to  share  the 
profits,  constitutes  a  debt  provable- 
Ex  parte  Notley,  I  Mont.  &  Ayr.  46. 
S.C.  3Dea.&Ch.  367. 
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4.  A.y  being  a  dormant  partner 
with  B^  dissolves  partnership,  and 
B.  is  declared  inaebted  to  A.  on 
the  balance  of  accounts ;  A.  sues  B. 
for  this  balance,  and  receives  a  cog- 
novit for  the  amount  and  costs.  B. 
becomes  bankrupt.  Held,  A.  is  en- 
titled to  prove  against  B.,  though 
some  partnership  debts  are  unpaid. 
Ex  parte  Grazebrock^  2  Dea.  &  Ch. 
186. 

5.  If,  upon  the  dissolution  of  part- 
nership, the  retiring  partner  assign 
the  whole  of  his  interest  in  the  part- 
nership to  the  continuing  partner,  in 
consideration  of  a  certain  sum  being 
secured  to  him,  and  the  continuing 
partner,  and  two  persons  as  his  sure- 
ties, severally  and  respectively  cove- 
nant that  they  or  some  one  or  more 
of  them  would  pay  the  amount  by 
instalments,  ana  one  of  the  sureties 
take  the  benefit  of  the  Insolvent 
Act,  his  discharge  is  a  bar  to  an 
action  against  him  on  the  covenant 
for  instalments  which  became  pay- 
able af^er  the  discharge,  it  being 
debitwn  in  presenii  sohendum  m/u- 
iitrth  Guy  v.  Newton,  2  Crompton 
&  Meeson,  142. 

6.  H.,  a  money  broker,  was  in  the 
habit  of  depositing  bills  of  exchange 
with  B.  and  Co.,  as  a  security  for 
advances,  but  he  did  not  indorse 
them,  nor  were  they  negotiated  by 
B*  &  Co.,  or  ever  presented  for  pay- 
ment. Amongst  them  was  one  for 
1,0(XM1  accepted  by  C,  who  became 
bankrupt  in  March  1824>,  which  was 
some  time  after  the  bill  fell  due ; 
H.  also  became  bankrupt  in  Dec. 
1825,  when  B.  &  Co.  proved  the 
amount  of  the  balance  he  owed 
them,  excepting  this  bill  as  a  secu- 
rity, but  made  no  attempt  to  prove 
the  bill  under  C.*s  Commission  until 
January  1826,  when  the  coniniis- 
sioners  rejected  the  proof.  Held, 
that  the  delivery  of  tlie  bill  by  H. 
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to  B.  and  Co.  must  be  taken  to  have 
been  by  way  of  pledge  to  secure 
the  amount  of  the  advances  then 
due  from  H.  to  B.  and  Co.,  and  not 
with  an  intention  to  transfer  the 
property  in  it,  and  that  the  amount 
of  those  advances  having  been  since 
paid,  B.  and  Co.  could  not,  under 
these  circumstances,  prove  the  bill 
under  C.*s  commission.  Ex  parte 
Brittenj  3  Dea.  &  Ch.  35. 

7.  Plroof  by  joint  estate  for  al- 
leged fraudulent  abstraction  by  a 
partner,  when  admissible.  Ex  parte 
Turner,  1  Mont.  Ik  Ayr.  54,  con- 
firmed on  appeal  ex  parte  Turner, 
I  Mont.  &  Ayr.  357. 

8.  Fauntleroy,  a  partner  in  a 
banking-house,  transferred  bank- 
stock,  belonging  to  a  customer,  by 
a  forged  power  of  attorney ;  the  pro- 
ceeds were  paid  to  the  account  of 
the  partnership,  and  afterwards  ap- 
propriated by  Fauntleroy,  who  was 
subsequently  executed  for  other 
forgeries,  and  a  commission  issued 
against  the  other  partners,  who  w^re 
ignorant  of  the  transaction,  bht 
with  common  diligence  would  have 
known  of  it.  Quaere,  Whether  the 
customer  can  prove  for  the  value  of 
the  stock  under  the  commission  ? 

An  action  ordered  to  try  whether 
the  partners  were  indebted  to  the 
customer.  Ex  parte  BoUand,  I 
Mont.  &  Ayr.  570. 

9.  Fauntleroy,  a  partner  in  a 
banking-house,  transferred  bank- 
stock,  belonging  to  a  customer,  by 
a  forged  power  of  attorney;  the 
proceeds  were  paid  to  the  account 
of  the  partnership,  and  afterwards 
appropriated  by  Fauntleroy,  who 
was  subsequently  executed  for  other 
forgeries.  The  other  partners  were 
ignorant  of  the  transaction,  but 
with  common  diligence  would  have 
known  it.  Held,  the  customer  could 
maintain  an  action  against  the  part- 

3  D 


DIGEST. 


nera  for  money  had  and  received. 
Keating  v.  MarA^  1  Mont.  &  Ayr. 
582,  confirmed  on  appeal*  Marsh 
and  Co.  t.  Keating^  1  Mont.  &  Ayr. 
592.  See  contra^  Hume  v.  JBoUcrndf 
I  Cromp.&Mee.  131,  where  Lord 
Lyndhurst,  being  informed  of  the 
appeal  in  Marsh  v.  Keating,  said, 
**  We  will  send  our  certificate  to  the 
Lord  Chancellor.** 

Partnership  Bills. 

10.  A.  gives  an  accommodation 
Bill  to  B..  which  B.  gives  to  C  in 
exchange  for  an  accommodation 
bill  given  by  C.  to  H.  A.'s  bill  is 
provable  by  the  assignees  of  C. 
agains:  the  estate  of  A.,  but  the 
dividend  reserved.  Per  Subdivision 
Court.  £x  parte  Soktrte^  1  Mont. 
&  Ayr.  270.  S.C.  3  Dea.  &  Ch.  419. 

11.  A.  discounts  for  K.  and  Co., 
who  afterwards  become  bankrupt, 
three  bills,  drawn  by  K.  and  Co.  on 
D.  and  S. ;  one  of  the  bills  becomes 
due  before  the  bankruptcy  and  the 
two  others  afterwards,  none  of  them 
are  paid  by  the  acceptors,  and  A. 
gives  no  notice  to  K.  and  Co.  of 
their  dishonour:  Held,  that  A.  could 
not  prove  the  first  bill,  but  might 
prove  the  two  others. 

K.  and  Co.  also  sent  to  A.  five 
other  bills  drawn  by  them  on  D. 
and  S.,  and  received  from  him  his 
acceptances  for  the  precise  amount, 
which  they  discounted  with  their 
own  bankers,  but  none  of  which 
being  paid  by  A.  (who  became  bank- 
rupt himself  before  they  were  due) 
they  were  proved  by  the  holders 
under  K.  and  Co.*s  commission,  A. 
having  never  negotiated  the  five 
bills  sent  him  by  K.  and  Co. :  Held, 
that  the  assignees  could  not  prove 
them  under  K.  and  Co.'s  commis- 
sion. Ex  parte  Solariey  2  Dea.  &  Ch. 
261.     See  this  case  commented  on 


in  ex  parte  Johnson,  1  Mont.  &  Ayr. 
622.   S.  C.  3  Dea.  &  Ch.  437. 

12.  Where  part  of  the  account 
between  two  mercantile  houses, 
which  became  bankrupt^  consists  of 
outstanding  bills  that  may  be  proved 
against  the  estates  by  third  parties, 
as  holders,  there  can  be  no  proof  in 
respect  of  those  bills,  as  between 
the  two  houses,  unless  there  is  a 
surplus  afler  satisfying  the  holders. 
Ex  parte  Lajbrest,  2  Dea.  &  Ch.  199. 
S.C.  Mont.  &Bli.  363. 

13.  Notice  of  the  dishonour  of  a 
bill  must  be  sent  to  the  house  of  a 
bankrupt  indorser,  though  he  be  not 
there,  or  the  amount  cannot  be 
proved  against  his  estate.  The 
holder  must  use  due  diligence  to 
give  notice ;  the  effect  of  such  dili- 
gence is  another  thing.  Notice  must 
be  given  to  the  messenger,  if  in  pos- 
session. 

Quaere,  as  to  the  necessity  of 
giving  notice  to  the  assignees?  Ex 
parte  Johnston^  ]  Mont.&  Ayr.  622. 
S.  C.  3  Dea.  &  Ch.  433- 

Partnership^  Foreign  Commtssion, 

14.  A  firm  abroad  drew  bills  on 
one  of  its  own  partners  trading  on 
his  own  account  in  England,  pay- 
able to  an  agent  of  the  foreign  go- 
vernment. The  bills  were  not  paid. 
Process  of  insolvency  issued  against 
the  foreign  firm,  and  a  commission 
against  the  English  partner.  Held, 
the  agent  may  prove  under  the 
commission,  but  will  be  restrained 
from  receiving  dividends,  unless  he 
elect  not  to  prove  under  the  insol- 
vency abroad.  Ex  parte  Chetfolur, 
I  Mont.  Sc  Ayr.  345,  confirming  ex 
parte  Turner,  Mont.  &  Bli.  90. 

Marriage  Settlements. 

15.  A  trader  on  his  marriage  gave 
a  bund   to   trustees,  to  pay  them 


DIGEST. 


l>200iL  upon  trust  for  himself  for 
Iife»  if  he  should  not  become  a  bank- 
rupt, with  remainder  for  his  wife  for 
life,  with  the  usual  limitations  to 
children.  He  received  his  wife's 
marriage  portion  of  150^  Held, 
the  trustees  were  entitled  to  prove 
for  1,200^,  the  dividends  to  be  in- 
vested in  stock,  the  interest  of  which, 
equal  to  the  interest  on  150^  to  be 
paid  to  the  wife,  and  the  remainder 
to  the  bankrupt's  creditors  for  his 
life,  and  after  his  death  upon  the 
trusts  of  the  bond.  £x  parte  ShtUef 
S  Dea.&Ch.  1.  S.C.  Mont.&Bli. 
385. 

16.  Where  trustees  under  mar- 
riage settlement  lend  the  wife's 
money  to  her  husband  with  her 
consent,  and  he  become  bankrupt, 
they  cannot,  on  behalf  of  wife, 
prove  for  interest,  but  only  for  the 
principal,  she  having  been  supported 
by  husband  since  marriage.  Semble 
jecftf,  if  they  had  proved  to  save 
themselves  from  consequences  of 
their  own  act,  if  her  consent  had  not 
been  given.  Ex  parte  Green^  2  Dea. 
&Ch.  113. 

17.  A  bankrupt  gave  a  bond  to 
trustees  for  the  payment  of  5,000/., 
as  a  provision  for  his  daughter  on 
her  marriage.  Parol  evidence  is  not 
admissible  to  prove  that  when  the 
bond  was  given  it  was  understood 
that  it  was  only  to  be  available  in 
the  event  of  the  success  of  a  cer- 
tain speculation,  which  failed.  Ex 
parte  Morley,  2  Dea.  &  Ch.  5L 

18.  The  two  trustees  under  the 
marriage  settlement  of  H.  advance 
him,  on  the  security  of  his  bond, 
the  amount  of  the  trust  fund  (which 
was  his  wife's  fortune)  for  the  pur- 
pose of  being  employed  in  his  busi- 
ness, and  one  of  the  trustees  after- 
wards enters  into  a  parol  agreement 
with  H.  and  his  partner,  that  the 
loan  should  be  considered  a  debt 


due  from  tlic  partnership :  Held, 
that  this  subsequent  agreement  was 
in  the  nature  of  a  collateral  security, 
and  that  the  trusted  could  prove 
both  against  the  joint  estate,  and  the 
separate  estate  of  H.,  making  their 
election  afterwards  from  which 
estate  they  would  receive  dividends. 
Ex  parte  Kedie,  2  Dea.&Ch.  321. 

ContingetU. 

19.  Where  the  contingency  on 
which  the  payment  of  a  debt  de- 
pends happens  before  the  declara- 
tion of  a  hnal  dividend,  and  before 
the  bankrupt  has  obtained  his  cer- 
tificate, the  creditor  may  and  is 
bound  under  the  latter  branch  of 
the  56th  section  to  come  in  and 
prove  his  debt,  though  at  the  date 
of  the  commission  the  debt  was  in- 
capable of  valuation.  Per  Chief 
Judge.  Ex  parte  Simpsatif  1  Mont. 
&  Ayr.  56'3. 

20.  The  second  part  of  section  56 
of  6  Geo.  4.  c.  16.  is  not  confined 
to  cases  which  might  have  been 
brought  within  the  Rrrt  part.  Per 
Chief  Judge.  Ex  parte  Simpson^ 
1  Mont.  &  Ayr.  563. 

21.  A  liability  incapable  of  valu- 
ation at  the  time  of  the  bankruptcy 
is  not  provable ;  as  where  the  con- 
tingency is,  whether  the  original 
debtor  would  not  himself  pay,  and 
whether  the  bankrupt  would  ever 
be  called  upon  to  pay.  Ciemertis  v. 
Langleyy  2  Nev.  &  Man.  277.  S.  C. 
5  Barn,  ^c  Adol.  372. 

22.  If  a  surety  covenant  to  pay 
an  annuity,  not  in  all  events,  but 
only  when  the  grantor  make  de- 
fault, and  the  grantor  give  a  war- 
rant of  attorney  for  a  gross  sum, 
upon  which  judgment  is  entered 
up,  and  the  surety  become  bank- 
rupt after  default  is  made,  the  value 
of  the  annuity  is  not  provable  as  a 
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contingent  debt.  Johuom  ▼.  Ciromp- 
lofiy  4  Sim.  46. 

23.  Where  the  bankrupt  has  given 
an  indemnity  bond»  and  the  amount 
of  damage  is  not  ascertained  when 
the  fiat  issues*  there  is  no  debt 
provable.  Ex  parte  ManhaUy  1 
Mont.  &  Ayr.  118  and  145.  S.C. 
3  Dea.  &  Ch.  12a  See  Appendix^ 
1  MtmL  Sf  Ayr^  for  a  tioie  on  this 
case.  In  ex  parte  Marshally  Mont  Sf 
B1L  242.  S.  C.  2  Dea.  Sf  CL  589,  a 
ekuM  kad  been  allowed  to  be  entered, 

24.  If  the  bankrupt  be  a  co-surety 
for  a  debt,  and  no  aefault  be  made 
by  the  principal  before  the  bank- 
ruptcy, and  a  co-surety  be  compelled 
to  pay  the  debt  after  the  bank- 
ruptcy, the  contributive  share  due 
from  the  bankrupt  is  not  provable 
as  a  contingent  debt.  Clements  v. 
Langlejjfy  2  Nev.  &  Man.  277. 

25.  On  a  dissolution  of  partner- 
ship between  Guy  and  Long,  the 
former  assigned  the  partnership 
debts  to  Long,  Avon,  and  Newson, 
in  consideration  of  a  sum.  All  three 
covenanted  severally  and  respec- 
tively with  Long  to  pay.  Held,  this 
was  an  absolute  engagement  by 
Newson,  and  not  a  mere  under- 
taking to  pay  if  Long  did  not.  Guy 
V.  Newson^  4  Tyrw.  31. 

26.  A  covenant  to  secure  an  an- 
nuity on  property,  to  which  the 
grantor  might  become  entitled  by 
will  on  the  death  of  A.,  is  not  a 
contingeucy  capable  of  valuation. 
Lyde  v.  Jb^n,   1  Mylne  &  Keen, 

683. 

27.  Damages  are  not  either  a 
«  debt  or  demand "  within  the 
3&4  W.  4.  c.42.  s.  17.  Watson  v. 
Abbotiy  2  Cromp.&  Mee.  150. 

28.  If  a  record  be  withdrawn  on 
the  terms  of  the  plaintiff  paying  the 
defendant  his  costs  as  between  at- 
torney and  client,  which  are  taxed, 
but  not  paid,  and  after  the  bank- 


ruptcy of  the  plaintiff  judgment  as 
in  case  of  nonsuit  be  signed,  the 
costs  are  not  provable.  Jones  ▼. 
SeweUy  4  Tyrw.  662,  in  note. 

29.  A  bond  is  provable  given  by 
a  bankrupt  in  consideration  of  his 
wife*s  fortune,  that  he,  his  heirs,  ftc 
would  within  three  months  from  the 
marriage,  on  receiving  notice  from 
the  trustees,  pay  them  1,00021,  to 
be  held  on  the  trusts  of  the  mar- 
riage settlement,  though  no  notice 
was  given  before  the  bankruptcy. 
Ex  parte  Hooper^  1  Mont.  Sl  Ayr. 
395. 

Assnsttty* 

SO.  If  an  annuity  be  granted  in 
consideration  of  relinquishing  a  bu- 
siness, the  grantee  is  to  prove  for 
the  market  value,  as  before  the 
6  Geo.  4.  c.  I6n  and  not  with  refe- 
rence to  the  original  consideration 
under  section  54  of  that  act,  which 
is  confined  to  money  consideration 
alone.  Ex  parte  Saxe^  2  Dea.  &  Ch. 
172.  S.  C.  Mont.  &  BU.  172. 

Surety. 

31.  If  a  surety  covenant  to  pay 
an  annuity,  not  in  all  events,  but 
only  when  the  grantor  makes  de- 
fault, and  he  and  the  grantor  give  a 
warrant  of  attorney  for  a  gross  sum 
upon  which  judgment  is  entered 
up,  and  the  surety  become  bank- 
rupt after  default  is  made,  the  value 
of  the  annuity  is  not  provable  as  an 
annuity  debt.  Johnson  v.  Cron^^tan^ 
4  Sim.  46. 

32.  A.  covenants  with  an  annui- 
tant to  pay  an  annuity  on  default  of 
B.  A.  becomes  bankrupt  before 
any  default.  The  annuitant  cannot 
prove  against  A.*s  estate,  the  latter 
not  having  contracted  a  debt  until 
the  default  made,  either  under  the 
54th  or  56th  clauses  of  6  Geo.  4. 


DIGEST. 


Ex  parte  Thcmpion^  2  Dea.  &  Ch. 
126.  S.C.  Mont.&Bli.  219. 

S3.  If  the  bankrupt  and  others  be 
co-sureties  for  a  debt,  and  no  de- 
fault be  made  by  the  principal  be- 
fore the  bankruptcy,  and  a  co-surety 
be  compelled  to  pay  the  debt  after 
the  bankruptcy,  the  contributive 
share  due  from  the  bankrupt  is  not 
a  debt  provable  under  section  52  of 
6  Geo.  4.  c.  16.  Clements  v.  Lang' 
let/y  2  Nev.  &  Man.  269. 

Crtuirantee* 

34*.  Lyne  and  Co.  were  the  agents 
of  Henry  Sudell.  A  party  accepted 
bills  under  the  following  document 
given  by  Henry  Sudell :  ^  In  con- 
sequence of  your  allowing  Messrs. 
Lyne  to  draw  on  you  to  the  extent 
of  12,000^  I  hereby  guarantee  to 
you  that  amount,  it  being  under- 
stood that  payment  of  these  drafts 
is  to  be  provided  for  by  myself  or 
Messrs.  Lyne  in  direct  discountable 
bills,  fourteen  days  at  least  before 
they  fall  due,  &c."  Messrs.  Lyne 
accordingly  drew  bills  which  the 
party  accepted.  Henry  Sudell  be- 
came bankrupt  before  some  of  the 
bills  became  due.  Held,  there  was 
a  debt  provable,  the  document  be- 
ing, not  a  guarantee,  but  an  original 
undertaking. 

Semble,  It  would  have  been 
provable  if  a  mere  guarantee.  Ex 
parte  Sin^Mon^  I  Mont.  &  Ayr.  541, 
confirming  ex  parte  JifyerSy  Mont.  & 
Bli.  229.  S.  C.  2  Dea.  &  Ch.  251. 

35.  On  a  dissolution  of  partner- 
ship between  Guy  and  Long,  the 
former  assigned  the  parnership 
debts  to  Long,  Avon,  and  Newson, 
in  consideration  of  a  sum,  which  all 
three  severally  and  respectively  with 
Long  agree  to  pay.  Held,  an  abso- 
lute engagement  by  Newson,  and 
not  an  engagement  to  pay  if  Long 
did  not.  tfuy  v.  Newton,  4  Tyrw.  31. 


36.  C.  and  Co.  guarantee  to  A. 
payment  of  300/.  for  the  erection  of 
a  mill  for  D.,  on  the  production  of 
a  certificate  that  the  mill  was  built 
according  to  a  specification.  A. 
produces  a  certificate,  stating  a  de- 
viation from  the  original  plan,  with 
the  consent  of  D.,  upon  which  C. 
and  Co.,  without  making  any  objec- 
tion to  such  deviation,  inform  A.  it 
was  not  in  their  power  to  pay  the 
money.  Held,  that  A.  might  prove 
under  the  fiat  against  C.  and  Co. 
Ex  parte  Ashweil,  2  Dea.  &  Ch.  281. 

37.  Where  a  guarantee  becomes 
absolute  before  the  bankruptcy,  and 
capable  of  valuation,  it  is  provable. 
Per  Sir  G.  Rose.  Ex  parte  Sinyh' 
son^  1  Mont.  &  Ayr.  567. 

38.  All  guarantees  are  not  prov- 
able. Per  Sir  G.  Rose.  £x  parte 
Simpsan,  1  Mont.  &  Ayr.  569. 

39.  The  meaning  of  the  word 
<*  guarantee,"  when  used  in  any 
writing,  is  to  be  collected  from  the 
nature  of  the  instrument,  &c.  Per 
Sir  G.  Rose.  £x  parte  Simpson, 
1  Mont.  &  Ayr.  567. 

40.  So  far  as  guarantees  ate  con- 
cerned, a  debt  provable  and  a  peti- 
tioning creditor's  debt  are  conver- 
tible terms.  Per  Sir  G.  Rose.  Ex 
parte  Smpson,  1  Mont.  &  Ayr.  567. 

Wages. 

41.  Where  the  bankruptcy  of  the 
master,  after  the  hiring  for  a  year, 
happens  during  the  year,  the  de- 
mand for  wases  is  not  provable. 
Thomas  v.  WUiiams,  3  Nev.  &  Man. 
54^. 


DEPOSITIONS. 

Bankrupt  petitioning  to  reverse 
the  adjudication  under  section  17  ot 

1  &  2  W.  4.  c.  56.  entitled  to  copies 
of  the  depositions.  Ex  parte  ^efeAer, 

2  Dea.  &  Ch.  601. 
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DISSOLOTION  OF  PARTNER- 
SHIP. 

In  cases  of  mines  bankruptcy  is 
not,  as  in  other  cases,  a  dissolution 
of  the  peculiar  partnership  which 
exists.  Per  Chief  Judge.  £x  parte 
Broadbenty  1  Mont.  &  Ayr.  638. 


DISTRESS. 

An  equitable  mortgagee  of  lease- 
hold property  must  satisfy  a  distress 
for  rent  out  of  the  proceeds  of  the 
hnle.  Ex  parte  Cockg^  3  Dea.  & 
Ch.  8. 

Set  Assignees,  5. 


DIVIDEND. 

1.  On  proof  by  bankrupt  execu* 
tor  against  his  own  estate,  dividends 
paid  into  hands  of  the  accountant 
general.  Ex  parte  Coltnany  2  Dea. 
&  Ch.  584. 

2.  When  the  omission  to  prove 
proceeds  from  a  creditor's  own 
laches,  the  Court  will  not  order  a 
dividend  to  be  stayed  until  his  peti- 
tion to  prove  can  be  heard*  Ex 
parte  Breesy  3  Dea.  &  Ch.  283. 

3.  After  a  proof  by  A.  as  holder 
of  a  bill  of  exchange,  B.  paid  it  for 
the  honour  of  the  drawer,  which 
was  unknown  to  the  assignees  until 
several  dividends  had  been  paid  to 
A.'s  representatives.  Quaere,  Whe- 
ther the  Court  had  jurisdiction  to 
order  the  dividends  to  be  refunded. 
Ex  parte  Greentvood,  3  Dea.  &  Ch. 
S98.  S.  C.  I  Mont.  &  Ayr.  65. 

4.  Where  a  creditor  writes  to  as- 
signees to  pay  "  the  dividends  to 
A.  B."  they  are  justified  in  paying 
subsequent  dividends  to  A«  B.  until 
they  have  notice  that  A.  B.'s  autho- 
rity is  revoked.  Ex  parte  Bright^ 
2  Dea.  &  Ch.  8. 


5.  That  a  creditor  proving,  has 
property  belonging  to  the  estate  in 
his  possession,  is  a  ground  to  re- 
strain the  payment  of  dividends.  >.x 
parte  Dobsouj  1  Mont.  &  Ayr.  666. 

See  Debt  provablf,  14.  18. — 
Partnership,  5. 


DOCKET  PAPERS- 

A.  tendered  docket  papers,  of 
which  the  affidavit  of  debt  was 
sworn  before  the  solicitor  to  the 
petitioning  creditor;  at  the  same 
time  B.  tendered  papers  not  so 
sworn ;  they  drew  lots,  and  the  lot 
fell  to  A.,  whose  papers  were  en- 
tered. The  Court  refused  to  inter- 
fere to  give  the  fiat  to  B.  Ex  parte 
JDakins,  1  Mont.  &  Ayr.  417. 


DOUBLE  PROOF. 

^S'ec  Consolidation,  S. — Proof, 
2.  19. 


ENLARGING   TIME   FOR 
OPENING  FIAT- 

See  Fiat. 


EQUITABLE  MORTGAGES. 

1.  M.and  Co.  deposited  with  S.aDd 
Co.  the  mortgage  deeds  of  colonial 
property,  and  aflerwards  executed 
an  assignment  of  the  mortgage  deed, 
but  without  making  any  actual  as- 
signment of  the  mortgage  itself,  or  of 
the  mortgaged  property  :  Held,  that 
S.  and  Co.  were  the  equitable  mort- 
gagees of  the  mortgaged  property, 
and  not  merely  assignees  of  the 
mortgage  debt.  Ex  parte  Smtik^ 
2Dea.&Ch.  271. 

2.  Slaves  in  Antigua  are  real  pro- 
perty, and  may  be  equitably  mort- 
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gaged  by  depositing  a  deed  con* 
taining  a  schedule  of  their  names, 
&c.  though  the  registered  memo- 
randum of  this  deposit  contain  no 
list  of  slaves.  Ex  parte  Rucker^ 
1  Mont.  &  Ayr.  481. 

3.  The  bankrupt,  being  indebted 
to  the  petitioners  as  the  acceptors 
of  two  bills  of  exchange,  entered 
into  an  agreement  with  the  peti- 
tioners and  W.  L.,  that  the  bills 
should  be  paid  out  of  the  proceeds 
of  certain  property,  the  deeds  of 
which  were  then  m  the  hands  of 
W.  L.  for  sale  .*  Held,  that  the  peti- 
tioners might  claim  as  equitable 
mortgagees  of  that  property,  subject 
to  any  prior  lien  of  W.  L.  Ex  parte 
GreenhiUy  S  Dea.  &  Ch.  dS^. 

4.  A  bankrupt,  while  in  partner- 
ship with  K.,  deposits  a  lease  with 
a  creditor,  and  the  partnership  is 
afterwards  dissolved,  when  certain 
arrangements  are  made  between  the 
bankrupt  and  the  solvent  partner : 
Held,  such  arrangements  could  not 
affect  the  rights  of  the  creditor.  £x 
parte  Booth,  2  Dea.  &  Ch.  59. 

5.  A  mortgagee  of  a  term  gave  an 
equitable  mortgage,  and  subse- 
quently purchased  the  equity  of 
redemption :  Held,  that  the  equit- 
able mortgagee  was  entitled  to  a 
sale  of  the  equity  of  redemption,  if 
it  be  rejected  by  the  assignees.  £x 
parte  Tuffnellj  1  Mont,  ^t  Ayr.  620. 

6.  Where  an  equitable  mortgage 
is  made  by  deposit  of  deeds,  accom- 
panied by  a  memorandum,  and  the 
debt  subsequently  discharged,  and 
a  fresh  debt  contracted,  when  it  is 
verbally  agreed  that  the  deposit 
shall  continue  as  a  security  for  the 
latter  debt,  the  mortgagee  is  not 
entitled  to  the  costs  of  his  petition 
out  of  the  proceeds  of  the  sale.  Ex 
parte  Pigeon,  2  Dea.  &  Ch.  118. 

7.  The  Court  will  not  interfere 
between  two  adverse  claimants ;  one 


claiming  as  equitable  mortgagee, 
the  othei^  under  a  prior  lease.  Ex 
^ane]Rot/dsy  S  Dea.  &  Ch.  294. 

8.  An  equitaUe  mortgagee  will 
not  be  preferred  to  a  subsequent 
legal  mortgagee  without  notice.  The 
onus  lies  on  the  former  to  prove  the 
latter  had  notice.  Ex  parte  Hardy, 
2  Dea.  &  Ch.  393. 

9.  Quaere,  Whether  an  equitable 
mortgagee  be  entitled  to  the  grow- 
ing crops  and  rents  from  the  time 
of  presenting  his  petition,  or  from 
the  date  of  the  order  of  sale  ?  In 
this  case  the  petitioner  consented  to 
take  an  order  for  the  latter.  Ex 
parte  Bignold,  2  Dea.  &  Ch.  391. 

10.  Qucere,  Who  is  entitled  to  the 
mesne  profits  between  the  sale  and 
the  date  of  the  order  ?  Per  Sir  G. 
Hose.  Ex  parte  Belcher,  2  Dea.& 
Ch.  589. 

11.  When  mortgages  are  sold 
under  the  order  of  the  commis- 
sioners, it  is  the  assignees  who  sell. 
Per  Sir  G.  Rose.     Ex  parte  Ashley f 

1  Mont.  6l  Ayr.  86. 

12.  Where  an  equitable  mort- 
gagee is  also  assignee,  a  solicitor 
will  be  appointed  to  conduct  the 
sale.  Ex  parte  Lees,  2  Dea.  &  Ch. 
360. 

13.  Although  an  equitable  mort- 
gagee waive  his  privilege  to  bid,  yet 
the  assignees  must  still  have  the 
conduct  of  the  sale.  Ex  parte  Smith, 

2  Dea.  &  Ch.  60. 

14.  The  Court  will  not  postpone 
the  sale  of  premises  equitably  mort- 
gaged on  the  application  of  the 
assignees,  the  equitable  mortgagee 
opposing.  Ex  parte  Belcher,  2  Dea. 
&  Ch.  587. 

15.  If  after  an  order  for  sale  of 
premises  equitably  mortgaged  the 
assignees  delay  the  sale,  an  appli- 
cation should  be  made  to  enforce 
the  order,  and  not  for  a  new  order. 

3  D  4 
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Ex  parte  Eobinwn^  3  Dea.  &  Ch. 
lOS. 

16.  The  assignees  bought  in  pre* 
mises  sold  under  the  usual  order  in 
case  of  equitable  mortgages;  the 
mortgagee  applied  to  the  commis- 
sioners for  a  second  sale,  which, 
however,  was  not  then  made ;  sub- 
sequently the  assignees  obtained 
another  order  for  a  sale,  at  which  the 
premises  were  sold  at  a  loss :  Held, 
the  assignees  were  not  liable  for  the 
difference,  but  the  ground-rent  and 
expences  since  the  first  sale  were 
paid  out  of  the  estate.  £x  parte 
Baidock,  2  Dea.  &  Ch.  60. 

17*  The  Court  will  not  rescind  a 
purchase  by  the  mortgagee  because 
ne  bid  without  leave.  £x  parte 
AMey^  1  Mont.  &  Ayr.  82. 

18.  A  mortgagee,  with  a  power 
of  sale,  himself  put  up  the  premises 
for  sale,  and  then  applied  for  leave 
to  bid :  Held,  he  could  not  be  per- 
mitted unless  he  waived  the  power, 
and  had  the  property  sold  under  the 
order  of  the  commissioners.  £x 
parte  Dcmty  1  Mont.  &  Ayr.  89. 

19.  A  mortgagee  having  bid  with- 
out leave,  an  order  to  bid  nunc  pro 
tunc  was  made.  Ex  parte  Pedder^ 
1  Mont.  &  Ayr.  327. 

20.  The  Court  will  not  exempt  a 
mortgagee  who  bids  from  paying  a 
deposit.  Ex  parte  TatJunny  1  Mont. 
&  Ayr.  385. 

21.  The  petition  of  an  equitable 
mortgagee  must  be  served  on  the 
assignees ;  service  on  the  solicitor 
to  the  commission  is  not  sufficient. 
Ex  parte  Cooh,  3  Dea.  &  Ch.  24. 

22.  In  a  pledge  of  goods  the  de- 
positary can  have  no  right  which 
the  party  pledging  did  not  possess. 
Per  Chief  Judge.  Ex  parte  BriUeny 
8  Dea.  &  Ch.  ^S. 

23.  An  equitable  mortgagee  of 
leasehold  property  must  satisfy  a 
distress  for  rent  out  of  the  proceeds 


of  the  sale.    Ex  parte  CoekMy  3  Dea. 
&  Ch.  8. 

24.  A  coal  mine  was  worked  by 
several  persons  under  a  lease,  the 
articles  of  partnership  giving  each 
a  power  of  pre-emption  in  case  any 
partner  wished  to  dispose  of  his 
share.  A  partner  deposited  an  at- 
tested copy  of  the  lease,  in  order  to 
give  an  equitable  mortgage  on  his 
share  to  a  stranger.  Held,  the 
Court  could  not  make  the  usual 
order  for  sale,  &c.,  as  the  partner- 
ship accounts  must  first  be  taken, 
which  this  Court  has  no  jurisdictioB 
to  do;  and  the  case  was  not  free 
from  doubt.  Cross,  J.,  dissenting. 
Ex  parte  Broadbeni^  1  Mont.  Sc  Ayr. 
635. 

See  AssiGNKES,  24.  25* 


ESTATE  TAIL. 

1.  The  common  bargain  sale  to 
assignees  passes  an  estate  tail  of 
which  the  bankrupt  was  possej^sed. 
Per  Chief  Judge.  Ex  parte  &wier- 
viiUy  1  Mont.  &  Ayr.  415. 

2.  Quaere,  Whether  the  commis- 
sioners can  convey  an  estate  tail 
afler  the  death  of  the  bankrupt? 
Tliey  would  not  do  wrong  in  exe- 
cuting a  conveyance  to  enable  the 
question  to  be  tried.  Ex  parte 
Somerviiley  1  Mont.  &  Ayr.  408. 


EVIDENCE. 

1.  On  a  petition  to  reverse  the 
adjudication  under  section  17  of 
1  &  2  W.  4.  c.  56.  the  bankrupt  ia 
entitled  to  copies  of  the  depositions. 
Ex  parte  Jackson^  2  Dea.  &  Ch.  601. 
S.  C.  Mont.  &  Bli.  391. 

2.  On  a  petition  to  reverse  the 
adjudication  under  section  17  of 
1  ^  2  W.  4.  c.  56.  the  assignees  may 
adduce  new  evidence  in  support  uS 
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the  requisites.  £x  parte  Jaduon^ 
2  Dea.  &  Ch.  601.  S.  C.  Mont.  6c  Bli. 
394. 

3»  An  assignee,  who  was  also  a 
inortgagee»  purchased  the  mort- 
gaged estate  without  leave.  The 
examination  of  the  assignee  before 
the  commissioner  as  to  the  sale  of 
the  property  was  read  as  evidence 
of  the  assignee's  misconduct.  £x 
parte  Turviik,  S  Dea.  &  Ch.  346. 

4.  On  a  charge  of  usury  the  bank* 
rupt's  affidavit  in  support  of  the 
respondent's  case  is  admissible, 
though  he  have  previously  made 
one  in  support  of  tne  petition  ;  but, 
when  the  party  is  dead  who  could 
have  best  answered  such  affidavit, 
the  bankrupt's  allegations,  uncorro- 
borated, wUl  not  go  for  much.  £x 
parte  Gwyn,  2  Dea.  &  Ch.  12. 

5.  On  a  petition  by  assignees  to 
supersede,  the  bankrupt's  affidavit 
is  admissible  to  show  that  the  com- 
mission was  fraudulently  concerted. 
Ex  parte  Bellwood,  2  Dea.  &  Ch.  37. 

6.  The  bankrupt's  examination 
cannot  be  read  as  evidence  against 
a  third  party  who  had  no  power  of 
cross-examining  him.  Ex  parte 
Amuby,  2  Dea.  &  Ch.  212. 

7.  A  creditor  of  the  bankrupt 
cannot  give  evidence  pivd  voce  as  to 
the  requisites  to  support  the  fiat. 
Ex  parte  Lavender^  I  Mont.  &  Ayr. 
702. 

8.  Depositions  enrolled  by  the 
assignees  are  not  evidence  against 
them  to  invalidate  the  commission. 
Chambers  v.  Berwuooniy  4  Tvr.  531. 

9.  If,  in  a  case  within  the  92d 
section  of  6  Geo.  4.  c.  16.,  the  as- 
signees upon  a  trial  go  into  evidence 
of  trading  in  consequence  of  a  no- 
tice to  dispute,  without  relying  upon 
the  depositions,  or  adverting  to  the 
92d  section,  6  Geo.  4.  c.  16.,  and  fail 
to  establish  the  trading,  and  are  non- 
suited, the  Court  will  not  set  the 


nonsuit  aside.     Johneon  v.  Pqferj 
2  Nev.  &  Man.  672. 

10.  A  written  memorandum  of  an 
arrest,  and  of  the  place  where  it 
occurred,  made  by  a  sheriff's  officer 
at  the  time,  and  immediately  sent 
to  the  sheriff's  office,  and  there  filed 
in  the  course  of  business,  is  not  ad- 
missible as  evidence  of  the  place  at 
which  the  arrest  took  place  in  an 
action  to  dispute  the  commission. 
Chambers  v.  JBemascani,  4  Tvr.  531. 

11.  It  has  been  ruled  that  the 
bankrupt's  statement  on  his  balance 
sheet  that  he  owes  30,000/.,  and  that 
he  cannot  pay  one  shilling  in  the 
pound,  is  admissible  evidence  to 
show  his  circumstances,  when  tLji.f(u 
issued  against  his  goods.  BotxAerley 
V.  Lancasiery  3  Nev.  &  Man.  383. 

12.  A  bankrupt  gave  a  bond  to 
trustees  for  the  payment  of  5,000/1 
as  a  provision  for  his  daughter  on 
her  marriage :  parol  evidence  is  not 
admissible  to  prove,  that  when  the 
bond  was  given  it  was  understood 
that  it  was  only  to  be  available  in 
the  event  of  the  success  of  a  certain 
speculation  which  had  failed.  Ex 
parte  Market  2  Dea.  &  Ch.  51. 

IS.  If,  on  cross-examining  a  wit- 
ness, an  irrelevant  question  oe  put, 
evidence  cannot  be  produced  to  dis- 
prove his  answer ;  it  must  be  taken 
for  better  and  worse.  Ex  parte 
Armsbsf ^2 Deeu&Ch.2lS.  SeeSLP. 
Harris  v.  T^j^tett,  2  Camp.  687* 

See  Viva  Vocx  Examination. 


EXAMINATION  OF 
BANKRUPT. 

See  Commissioners,  1.  £.  d> 


EXCEPTIONS  TO  REPORT. 

On  hearing    exceptions   to    the 
master's  report,  those  only  of  the 
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affidavits  can  be  read  which*  being 
filed  on  the  original  petition,  were 
used  before  the  master.  Ex  parte 
GryUsy  2  Dea.  &  Ch.  290. 

See  Practicb,  11.  12.  13. 


EXECUTOR. 

1.  In  order  to  fix  the  executor  of 
the  petitioning  creditor  with  costs, 
the  petition  must  pray  costs  against 
him  in  his  character  of  executor* 
Ex  parte  ffarwood,  3  Dea.  &  Cb.  261. 

2.  Quaere,  Whether  the  Court 
have  jurisdiction  over  the  executor 
of  an  assignee  to  carry  into  effect 
further  directions  on  an  order  made 
on  the  assignee}?  Ex  parte  Turvillet 
1  Mont.  &  Ayr.  686. 

Bankrvptcy  of. 

3.  A  testator's  property  is  liable 
6nly  to  the  extent  to  which  he  has 
directed  it  to  be  embarked  in  the 
trade ;  only  so  much  passes  to  the 
assignees  under  a  fiat  against  his 
executor.  Thompson  v.  Andrew9y 
1  Mylne  &  Keen,  116. 

4.  A  creditor  of  a  testator  or  in- 
testate lias  no  right  to  prove  against 
the  estate  of  the  bankrupt  executor 
or  administrator.  Searle  v.  Brad- 
ehaiOy  4  Tyr.  69. 

5.  Where  an  administrator,  who 
is  under  terms  to  plead  issuably, 
pleads  inconsistent  pleas,  viz.  plene 
administravit  and  bankruptcy,  the 
plaintiff  may  sign  judgment  as  for 
want  of  a  plea.  Searle  v.  Bradshawy 
4  Tyr.  69. 

6.  Bankrupt  executor  allowed  to 
prove  against  his  own  estate ;  divi- 
dends to  be  paid  into  the  hands  of 
the  accountant-general.  Ex  parte 
Colman,  2  Dea.  esc  Ch.  584. 

7.  In  order  to  fix  the  executor  of 
the  petitioning  creditor  with  costs, 


the  petition  must  pray  costs  against 
him  in  his  character  of  executor. 
£x  parte  Barwood,  3  Dea.  &  Ch. 
252. 

See  Skbvicb,  2. 


EXHIBITS. 

Where  exhibits  are  referred  to  in 
an  affidavit,  it  does  not  give  the 
other  side  an  absolute  right  to  their 
production;  it  is  a  matter  for  the 
discretion  of  the  Court.  Ex  parte 
Armsbyt  2  Dea.  &  Ch.  192. 


EXPUNGING  PROOF. 

On  an  unsuccessful  application 
to  the  commissioner  to  expunge  a 
debt  under  6  Geo.  4.  c.  16.  s.  60.  the 
applicant  may  be  ordered  to  pay 
the  commissioner's  and  solicicor's 
fees,  and  sums  for  the  use  of  the 
room,  &c.  Ex  parte  Etrkaldy^ 
1  Mont.  &  Ayr.  642. 


FIAT. 
Amending. 

1.  Docket  papers  and  the  fiat 
cannot  be  amended  by  inserting  the 
bankrupt's  place  of  business. 

Qusere,  If  the  docket  be  correct, 
and  the  fiat  incorrect  through  the 
error  of  the  office  ? 

Ex  parte  Graves,  1  Mont.  &  Ayr. 
315. 

2.  Unopened  fiat  amended  to 
agree  with  docket  papers.  Ex  parte 
Jervisj  1  Mont.  &  Ayr.  619. 

3.  An  unopened  fiat  amended  by 
inserting  a  new  date,  so  as  to  give 
effect  to  a  subsequent  act  of  bank- 
ruptcy. Re  Boberie,  3  Dea.  &  Ch. 
315. 
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4  Unopened  fiat  amended  by 
altering  name  of  parish.  Ex  parte 
Elliott,  1  Mont.  &  Ayr.  664. 

5.  Unopened  fiat  not  amended. 
Ex  parte  Hawes^  1  Mont.  &  Ayr. 
708. 

6.  Semble,  That  the  name  of  one 
of  the  commissioners  who  has  not 
acted  under  the  fiat  being  mis-spelt 
is  not  such  an  error  as  to  require 
amendment.  Re  Belly  3  Dea.  &  Ch. 
326. 

Country, 

7.  In  country  fiats  there  must  be 
inserted  the  names  of  two  barristers. 
Ex  parte  Kilsby,  SDea.  &  Ch.  19. 

8.  A  country  fiat  preferred  to  a 
London  one,  when  the  major  part 
of  the  creditors^  and  the  witnesses 
to  prove  the  requisites,  and  one  of 
the  bankrupts,  resided  in  the  coun- 
try. Ex  parte  Bolan^  2  Dea.  &  Ch. 
331. 

0.  "  That  the  major  part  in  num- 
ber of  the  creditors  reside  at  B., 
and  it  would  be  a  great  saving  to 
the  estate,'*  is  not  sufiicient  reason 
to  order  a  country  fiat,  when  the 
bankrupt  traded  \n  London.  Ex 
parte  Leofiard^  2  Dea.  &  Ch.  182. 

Henewed, 

10.  A  renewed  fiat  can  only  be 
issued  by  a  creditor  whose  debt  is 
sufficient  to  support  an  original  fiat. 
Ex  parte  Maude,  1  Mont.  6l  Ayr.  46. 
S.  C.  3  Dea.  ^;  Ch.  365. 

Auxiliary. 

11.  An  auxiliary  fiat  granted  to 
examine  witnesses  in  London,  the 
original  fiat  being  worked  at  Ports- 
mouth. Ex  parte  Carter^  3  Dea.  & 
Ch.  106. 

Enlarging  Time  for  opening. 

12.  On  an  application  for  en- 
larging the  time  for  opening  a  fiat, 


an  affidavit  must  be  made  that  the 
party  bond  fide  intends  to  prosecute 
the  fiat,  that  there  is  no  composition 
deed  pending  or  intended,  and  no 
connivance  with  the  bankrupt.  Ex 
parte  Smithy  1  Mont.  &  Ayr.  473. 

13.  Time  for  opening  fiat  will  not 
be  enlarged  to  give  effect  to  an  ar- 
rangement of  composition.  Re 
Moodyy  2  Dea.  &  Ch.  210.  S.  C.  dif- 
ferently reported,  Mont.  &  Dli.  512. 

General. 

14.  A  new  fiat  issued  on  the  ap« 
plication  of  the  petitioning  creditor 
to  give  effect  to  a  more  recent  act 
of  bankruptcy,  the  time  for  opening 
the  first  fiat  not  having  expired.  Re 
Crawley,  3  Dea.  &  Ch.  251. 

15.  A  joint  fiat  issued  against  two 
partners ;  then  commissioners  were 
appointed  in  pursuance  of  1  &2  W.4. 
c.  S^.  s.  14.:  a  separate  fiat  against  a 
third  partner  cannot  be  directed  to 
the  old  commissioners.  Ex  parte 
Beaguey  1  Mont.  &  Ayr.  445. 

16.  If  the  fiat  be  lost,  a  new  one 
must  be  issued.  Re  Levety  1  Mont* 
and  Ayr.  309. 

See  Docket  Papers. 


FIXTURES. 

The  assignees  are  entitled  to 
trade  fixtures.  Ex  parte  Uoyd^ 
1  Mont.  «t  Ayr.  503. 

See  Reputed  Ownership,  5.  to  12^ 


FOREIGN  COMMISSION. 

A.,  trading  In  London  on  his  se- 
parate account,  and  at  Brazil  in  part- 
nership with  B.  and  C.  under  the 
firm  of  A.  and  Co.^  becomes  insol- 
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ventt  when  four  of  his  creditors  are 
appointed  inspectors  of  his  estates, 
whoy  it  was  agreed,  should  receive 
the  several  consignments  and  re- 
mittances expected  from  the  Brazil 
house,  as  trustees  for  the  persons  to 
whom  the  same  might  be  ultimately 
found  to  belong ;  the  Brazil  house* 
ignorant  of  A.'s  insolvency,  make 
various  consignments  to  A*,  direct- 
ing hun   to  sell  them  at   certain 
places  abroad,   and   to  place  the 
proceeds  to  the  account  of  the  Bra- 
zilian house;  these  goods  are  ac- 
cordingly sold  under  the  direction 
of  the  inspectors,  and  the  proceeds 
received  by  them;  at  the  time  of 
A/s  insolvency  he  was  under  accep- 
tances to  the  Brazilian  house  to  a 
larger  amount  than  the  value  of  the 
consignments,  but  such  acceptances 
were  on  a  general  account,  and  not 
on  the  account  of  any  particular 
consignment  from  the  foreign  house ; 
A.   afterwards   became    bankrupt, 
and  a  cession  of  the  effects  of  tiie 
Brazilian  house  was  also  made  to 
assignees  according  to  the  laws  of 
Brazil :  Held,  that  the  assignees  of 
the  Brazilian  house,  and  not  the  as* 
signees  of  A.  in  England,  were  en- 
titled to    the    proceeds    of  these 
goods.    Ex  parte  Wachererf  2  Dea. 
«cCh.27. 


FORMA  PAUPERI& 

A  libellous  handbill,  published  by 
the  bankrupt  against  the  assignees 
and  the  solicitor  to  the  commission, 
is  not  a  sufficient  ground  for  dis- 
charging an  order  which  allowed 
the  bankrupt  to  petition  in  formd 
pavperis.  Ex  parte  Marlcmd^  3  Dea. 
&  Ch.  248. 


FRAUD,  DEBTS  PROVABLE 
THROUGH. 

See  Debts  provabli^  ^.  8.  9. 


FRAUDULENT  PREFERENCE. 
See  pREFEBKNCB,  Fraudulkht. 


FREIGHT. 
See  Reputed  Owkership,  26. 


GAZETTE. 
See  Staying  Advertisement, 


HABEAS  CORPUS. 

1.  On  a  return  of  a  habeas  corpus, 
affidavits  may  be  read  to  show  facts 
not  apparent  on  the  face  of  the 
warranL  Per  Lord  Chancellor.  Ex 
parte  BardwM^  1  Mont.  &  Ayr.  249. 

2.  On  habeas  corpus  the  party 
may  object  that  a  question  was 
illegal,  though  he  did  not  object 
before  the  commissioners.  Ex  parte 
Bardwellf  1  Mont.  &  Ayr.  207. 

S.  A  prisoner  regularly  committed 
by  a  commissioner  to  the  messenger, 
and  subsequently  irregularly  com- 
mitted by  the  subdivision  court,  is 
not,  on  a  discharge  under  habeas 
corpus,  remanded  to  the  custody  of 
the  messenger.  Ex  parte  Bankoettf 
1  Mont.  &  Ayr.  214. 

4.  If  a  party,  discharged  by  the 
Lord  Chancellor  from  a  commitmeot 
by  commissioners  on  habeas  corpus, 
be  arrested  for  debt  on  his  way 
home,  it  is  a  great  contempt,  and 
every  person    concerned  may  be 
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committed.  Per  Lord  Chancellor. 
£x  parte  Lampony  1  Mont.  &  Ayr. 
256. 

5»  On  a  discharge  under  the 
Habeas  Corpus  Act  the  prisoner's 
costs  paid  by  the  assignees,  the 
estate  being  sufficient  to  recoup 
them.  Ex  parte  BardweUy  1  Mont. 
&  Ayr.  193.  But  see  Turner  v.  Hib- 
berif  1  Mont.  &  Ayr.  243. 


HEARING  OF  PETITION. 
See  Practice. 


INDICTMENT. 

An  indictment  against  the  bank- 
rupt and  others,  for  conspiracy  to 
conceal  part  of  his  estate,  must 
state  tlie  requisites  to  support  the 
commission.  Rex  v.  Janes,  4  Bam. 
&  Adol.  546.  &C.  1  Neville  &  Man- 
ning,  81. 


INJUNCTION. 

Where  there  are  cross  accep- 
tances, and  the  right  of  set-off  is 
clear,  the  Court  will  restrain  the 
assignees  from  bringing  an  action. 
Ex  parte  Clegg,  I  Mont.  &  Ayr.  91. 

See  JuRisDiCTioK  op  thk  Court 
OF  Review,  3.  ?•  23.  to  27* 


IMPERTINENCE. 

Affidavits  will  not  be  referred  for 
impertinence  till  after  hearing^  of 
the  petition.  Ex  parte  Amsby^  2Dea. 
&  Ch.  119.  S.  C.  Mont.  &  Bli.  267. 


INROLMENT. 

The  Court  have  a  general  power 
to  order  the  proceedings  to  be  en- 
tered of  record.  Ex  parte  Thomatf 
3  Dea.  &  Ch.  292. 


INSOLVENCY. 

A  man  must  be  taken  to  be  in- 
solvent who  is  not  able  to  meet  his 
engagements.  Per  Sir  G.  Rose.  Ex 
parte  Pearee,  2  Dea.  &  Ch.  455. 


ISSUES. 

The  Court  are  reluctant  to  grant 
an  issue  on  the  application  of  the 
assignees.  Per  Chief  Judge.  Ex 
parte  Patrick^  1  Mont.  &  Ayr.  39L 


INSPECTOR. 

The  interest  of  the  joint  creditors 
appearing  pr»9u£^/2ia0  to  be  adverse 
to  that  of  the  separate  creditors, 
the  Court  appointed  an  inspector 
to  protect  the  interests  of  the  latter. 
Ex  parte  Daweon^  3  Dea.  &  Ch.  12. 


INTEREST. 

1.  The  interest  to  grow  due  on  a 
bond  cannot,  together  with  a  prin- 
cipal, exceed  the  amount  of  the 
penalty.  Hughes  v.  Wynnej  1  Mylne 
&  Keen,  24. 

2.  Where  trustees  under  marriage 
settlement  lend  the  wife's  money  to 
he^  husband  with  her  consent,  and 
he  become  bankrupt,  they  cannot, 
on  behalf  of  wife,  prove  for  interest, 
but  only  for  the  principal,  she  hav- 
ing  been    supported  by  husband 
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since  marriage.  Semble  »eeu»t  if  they 
had  proved  to  save  themselves  from 
consequences  of  their  own  act  if  her 
consent  had  not  been  given.  Ex 
parte  Gretn^  2  Dea.  &  Ch.  113. 


JOINT  ESTATE. 

The  orders  of  the  Court  touching 
the  administration  of  joint  estates 
are  founded  on  an  equitable  power 
possessed  or  assumed  by  the  Court. 
Per  Sir  G.  Rose.  Ex  parte  Lamas, 
1  Mont,  ik  Ayr.  581. 


JUDGMENTS. 

An  execution  on  a  judgment  on 
a  warrant  of  attorney  is  not  pro- 
tected by  1  W.  4.  c.  56.  sect.  7-, 
but  is  within  the  108th  section  of 
6  Geo.  4.  c.  16.  Crossfield  v.  Stan- 
l^,  1  Neville  &  Manning,  669.  S.  C. 
4  Bam.  &  Adol.  87. 


JURISDICTION  OF  THE  LORD 
CHANCELLOR. 

1 .  The  Lord  Chancellor  is  placed 
at  the  head  of  the  jurisdiction  in 
bankruptcy  to  bring  in  his  autho- 
rity as  Lord  Chancellor.  Dicat  v. 
Lord  Brougham^  6  Carr.  &  Payne, 

250. 

2.  The  Chancellor  may  commit 
for  a  contempt  in  bankruptcy. 
Dicas  V.  Lord  Brougham,  6  Carr.  ^ 
Payne,  351. 

3.  An  action  does  not  lie  against 
the  Chancellor  for  a  commitment 
upon  an  erroneous  judgment  pro- 
nounced by  him  sitting  in  bank- 
ruptcy. Dicas  V.  Lord  Brouglmm, 
6  Carr.  &  Payne,  369. 


4.  In  cases  of  supersedeas  the 
Great  Seal  has  still  a  substantive 
power,  independent  of  that  on  ap- 
peal. Ex  parte  Keys,  1  Mont.  St 
Ayr.  226.  S.  C.  3  Dea.  h  Ch.  263. 

5.  Where  there  are  not  the  re- 
quisites to  support  a  fiat,  the  Lord 
Chancellor  will  recommend  to  the 
commissioners  to  hear  counsel 
against  the  adjudication,  and,  if  the 
bankruptcy  be  found,  will  stay  the 
insertion  of  the  advertisement  in  the 
Gazette,  and  finally  supersede.  Ex 
parte  Nohu,  1  Mont.  &  Ayr.  461. 

6*  If  a  bill  filed  by  assignees 
be  dismissed  with  costs,  the  Lord 
Chancellor  has  no  jurisdiction  to 
order  the  costs  to  be  retained  by 
the  assignees  out  of  the  bankrupt  s 
estates.  Turner  v.  ffibberty  1  Mont. 
&  Avr.  243. 


JURISDICTION  OF  THE 
COURT  OF  REVIEW. 

1.  The  jurisdiction  is  not  more 
extensive  than  that  of  the  (vreat 
Seal  when  sitting  in  bankruptcy 
before  the  institution  of  this  Court. 
Ex  parte  Holder,  1  Mont.  &  Ayr. 
520. 

2.  The  Court  has  jurisdiction  over 
the  estate,  but  none  to  bring  pro- 
perty within  the  estate.  Per  Sjf  G. 
Rose.  £x  parte  Holder,  1  Mont.  A: 
Ayr.  523. 

3.  The  Court  of  Review  will  stay 
the  insertion  of  the  advertisement  in 
the  Gazette.  Kx  parte  Lavender^ 
1  Mont.  &  Ayr.  699. 

4.  The  Court  can  reverse  the 
decision  of  a  subdivision  court  on 
a  matter  of  fact  as  to  expunging  a 
proof,  that  not  being  within  sec- 
tion 30  of  1  ^:  2  W.  4.  c-  56.  Ex 
parte  Baldtoin,  I  Mont.&  Ayr.  615. 

5.  The  Court  has  jurisdiction  to 
revise  an  allowance  made  by  the 
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commissioner  to  an  official  assignee, 
but  it  seems  will  only  exercise  it  in 
extreme  cases.  In  this  case  inter- 
ference refused.  Cross,  J^  dissen- 
tiente.  Ex  parte  Tiplady^  1  Mont. 
&  Ayr.  162. 

6*  The  Court  will  not  order  a 
sale  by  private  contract,  the  com- 
missioners having  power  so  to  do. 
£x  parte  Ladbrokey  1  Mont.  &  Ayr. 
384. 

7.  The  Court  has  a  controlling 
power  over  the  appointment  of  an 
official  assignee  by  the  commis- 
sioner. £x  parte  BramUan,  2  Dea. 
&  Ch.  375. 

8.  QtUBrey  Can  the  Court  of  Re- 
view entertain  a  petition  of  appeal 
from  the  rejection  by  the  commis- 
sioners of  a  proof  of  debt  on  a 
question  of  fact  ?  £x  parte  Turner^ 
1  Mont.  &  Ayr.  268. 

9.  From  the  peculiar  jurisdiction 
which  courts  have  over  their  own 
officers,  they  will,  upon  the  mere 
suggestion  of  improper  or  irregular 
conduct,  call  them  to  account.  Per 
Sir  G.  Rose.  Ex  parte  Carter,  2  Dea. 
It  Ch.  629. 

10.  The  Court  will  exercise  sum- 
mary jurisdiction  over  a  solicitor 
for  acts  done  as  an  officer  of  Court 
only.  Ex  parte  Btdl,  3  Dea.  &  Ch. 
116. 

1 1.  A  petition  that  three  attorneys 
should  pay  to  the  assignees  money 
received  by  the  former  as  the  bank- 
rupt's solicitors  under  an  order  in 
Chancery,  dismissed,  as  one  of  the 
three  was  not  an  attorney  of  this 
Court.  Qucsrey  Whether  such  order 
would  have  been  made  if  all  three 
had  been  solicitors  of  the  Court? 
SembUy  not.  Ex  parte  HidUy  2  Dea. 
&  Ch.  573. 

12.  The  Court  can  order  the  as- 
signees to  deliver  up  property  al- 
leged to  have  been  m  the  reputed 
ownership  of  the  bankrupt.      £x 


parte  Moldanty  3  Dea.  &  Ch.  851 ; 
and  see  ex  parte  Wiggina^  Mont.  8c 
Bli.  168.  S.C.  2Dea.  &  Ch.  269, 
and  constant  practice. 

13.  The  Court  has  not  jurisdiction 
to  order  property,  alleged  to  have 
been  given  as  a  fraudulent  prefe- 
rence to  be  delivered  up  because 
the  party  has  claimed.  £x  parte 
Dcbaon,  1  Mont.  &  Ayr.  Q^. 

14.  The  Court  will  not  compel 
the  official  assignee  to  join  the  other 
assignees  in  a  suit.  If  he  impro- 
perly refuse  to  join,  and  is  made 
defendant,  he  may  have  to  pay  his 
own  costs.  Ex  parte  Evans,  1  Mont. 
&  Ayr.  335. 

15.  The  Court  will  not  order  the 
messenger  to  withdraw  from  pos- 
session of  goods  alleged  to  have 
been  in  the  reputed  ownership  of 
the  bankrupt.  Ex  parte  Hariing, 
2  Dea.  &  Ch.  389.  But  the  Court 
would  so  interfere  as  against  the 
assignees.  Ex  parte  FFi^^W,  Mont. 
&  Bli.  389. 

16.  When  a  trustee  becomes 
bankrupt,  the  Court  can  appoint 
a  new  one,  without  a  reference  to 
the  master.  Ex  parte  Bufferyy 
2Dea.&  Ch.  576. 

17.  The  Court  will  not  take  a 
trust-deed  out  of  the  possession  of 
the  bankrupt's  trustees.  Ex  parte 
HoldeTy  3  Dea.  &  Ch.  276. 

18.  Quaere,  Whether  the  Court 
have  jurisdiction  over  the  executor 
of  an  assignee  to  carry  into  effisct 
further  directions  on  an  order  made 
on  the  assignee  ?  Ex  parte  Turvillcy 
1  Mont.  &  Ayr.  686. 

19.  In  many  cases  it  has  been  de- 
cided that  the  Court  has  no  power 
to  bind  the  executors  of  assignees 
to  contracts.  Per  Sir  G.  Rose.  £x 
parte  Luccuy  1  Mont.  Sc  Ayr.  97. 

-  20.  If  the  intended  lessor  and 
lessee  both  become  bankrupt,  and 
the  assignees  agree  to  take  a  lease. 
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mmhle  the  Court  have  not  jurisdic- 
tion to  enforce  specific  perform- 
ance. In  this  case  the  Court  re- 
fused to  interfere.  Ex  parte  Lucas^ 
1  Mont.  &  Ayr.  93. 

21.  After  a  proof  by  A.  as  holder 
of  a  bill  of  exchange,  B.  paid  it  for 
the  honour  of  the  drawer,  which 
was  unknown  to  the  assignees  until 
several  dividends  had  been  paid  to 
A.*s  representatives.  QuiBrtt  Whe- 
ther the  Court  had  jurisdiction  to 
order  the  dividends  to  be  refunded  ? 
Ex  parte  Greemooody  1  Mont.  &  Ayr. 
65.  S.  C.  S  Dea.  &  Ch.  ^98. 

22.  A  stranger  to  the  commission 
obtained  an  assignment  of  the  cre- 
ditor's proofs,  and  therewith  bought 
part  ot  bankrupt's  estate  from  the 
assignees :  Held,  the  Court  had  no 
jurisdiction  to  set  aside  the  pur- 
chase, Cross,  J.,  dissenting.  Ex 
parte  Holder^  1  Mont  &  Ayr.  518. 

23.  The  Court  can  stay  an  action 
brought  by  the  bankrupt  in  any 
Court.  Per  Sir  G.  Rose.  Ex  parte 
Davy^  1  Mont.  &  Ayr.  290. 

24.  The  Court  have  jurisdiction 
to  restrain  the  bankrupt  from  bring- 
ing actions  to  upset  his  commission. 
Ex  parte  Davy,  1  Mont.  &  Ayr. 
283. 

25.  The  Court  would  not  restrain 
an  action  in  which  the  bankrupt  in- 
tended fairly  to  try  the  validity  of 
the  commission.  Per  Sir  G.  Rose. 
Ex  parte  Davy^  1  Mont.  &  Ayr.  299* 

26.  After  twenty-two  years,  and 
acquiescence,  the  Court  will  re- 
strain the  bankrupt  from  bringing 
actions  a^inst  purchasers  under 
the  commission.  Ex  parte  Davy^ 
1  Mont.  &  Ayr.  283. 

27.  Long  acquiescence  is  enough 
to  refuse  to  supersede  on  the  appli- 
cation of  the  bankrupt,  but  not 
alone  enough  to  enable  the  Court 
to  restrain  him  from  bringing  ac- 


tions.   Per  Chief  Judge.    Ex  parte 
Davy,  1  Mont.  &  Ayr.  297- 

28.  The  Court  will  order  the 
bankrupt  to  join  in  a  conveyance 
under  section  78  of  6  Geo.  4.  c.  16. 
Ex  parte  Jackson,  2  Dea.  &  Ch.  458. 

29.  The  jurisdiction  in  cases  of 
mortgage  is  assumed  from  principles 
of  convenience ;  whether  the  mort- 
gage be  legal  or  equitable,  the 
Court  can  only  interfere  when  the 
case  is  perfectly  free  from  doubt. 
Per  Sir  G.  Rose.  Ex  parte  Broad- 
benty  1  Mont.  &  Avr.  641. 

30.  The  Court  has  jurisdiction  to 
order  the  sale  of  a  legal  mortgage. 
Ex  parte  Bacon,  2  Dea.  &  Ch.  181. 

31.  Tfie  Court  has  no  jurisdiction 
to  make  an  order  for  sale  of  an 
equitable  mortgage  when  a  neces- 
sary step  \%  taking  a  partnership 
account  between  the  bankrupt  and 
strangers  to  the  fiat.  £x  parte 
BroMtbenty  1  Mont.  &  Ayr.  635. 

32.  Semble,  This  Court  has  no 
power  to  commit  on  an  adjourned 
examination  from  before  one  com- 
missioner. Re  HeaAy  2  Dea.  &  Ch. 
214. 

33.  Under  the  6  Geo.  4.  c.  16.  s.96. 
the  Court  have  a  general  power, 
upon  petition,  to  direct  the  proceed- 
ings to  be  entered  of  record.  £x 
parte  Thomas,  3  Dea.  &  Ch.  292. 

34.  If,  on  a  petition  to  supersede, 
tlie  Lord  Chancellor  order  a  trial, 
which  is  in  favour  of  the  commis- 
sion, the  Court  of  Review  cannot 
supersede,  on  a  petition  for  costs, 
and  a  cross  petition  for  a  new  trial, 
both  brought  on  by  way  of  further 
directions.  Ex  parte  Keys,  1  Mont. 
&  Ayr.  226.  S.  C.  3  Dea.  &  Ch.  263. 

35.  A  petition  prayed  that  the 
Court  of  Review  would  reverse  an 
order  of  the  Lord  Chancellor  an- 
nulling a  fiat :  it  was  objected  that 
the  Court  had  no  power  so  to  do : 
the  objection  was  overruled ;  for, 
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though  the  Court  cannot  actually 
rescind  the  order,  it  can  intimate 
it8  opinion  to  the  Lord  Chancellor, 
who  would  act  accordingly.  £x 
parte  Anjer,  2  Dea.  &  Ch.  67- 

36.  The  Court  of  Review  has  no 
power  to  dispense  with  the  appel- 
lant's signature  to  a  petition  of  ap- 
peal. Ex  parte  Bobinsony  2  Dea.  & 
Ch.  583. 

37.  The  Court  will  not  interfere 
between  two  adverse  claimants ;  one 
claiming  as  equitable  mortgagee, 
and  the  other  under  a  prior  lease. 
Ex  parte  Boyds,  2  Dea.  &  Ch.  294. 

38.  An  objection  that  the  Court 
of  Review  had  no  jurisdiction  can- 
not be  taken  on  appeal,  if  not  taken 
below.  Ex  parte  Turnery  1  Mont. 
&  Ayr.  857. 

See  Supersedeas,  L  38.  39. 


LAST  EXAMINATION. 
See  Surrender,  2.  3.  4.  5. 


LEGAL  MORTGAGES. 

1.  The  Court  has  jurisdiction  to 
order  sale  of  estate  legally  mort- 
gaged. Ex  parte  jBioom,  2  Dea.  & 
Ch.  181. 

2.  A  petition  for  the  sale  of  pro- 
perty in  respect  of  which  the  cre- 
ditor holds  a  legal  security  will  be 
dismissed  with  costs,  as  the  com- 
missioners may  sell  under  Lord 
Loughborough's  order.  Ex  parte 
Moorey  3  Dea.  &  Ch.  7. 

3.  A  legal  mortgage  of  an  equi- 
table estate  is  within  Lord  Lough- 
borough's general  order.  Ex  parte 
ApUy  1  Mont.  &  Ayr.  621. 

4.  Qucere.  Whether  a  legal  mort- 
gagee of  an  equitable  estate,  being 
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a  third  mortgagee,  be  entitled  to 
his  costs  of  petition  to  sell,  &c.,  or 
whether  he  ought  not  to  apply  to 
the  commissioners  under  the  gene* 
ral  order?  Ex  parte  Bobinsony  2  Dea. 
&  Ch.  110. 


LIEN. 


1.  The  official  assignee  cannot, 
under  1  &  2  W.  4.  c.  56.  s.  22.,  take 
money  belonging  to  the  estate  out 
of  the  hands  of  a  solicitor  without 
discharging  his  lien.  Ex  parte 
Bowden,  2  Dea.  &  Ch.  182. 

2.  If  a  party  take  bills  for  the 
price  of  goods,  and  it  be  agreed 
that  the  bills  are  to  be  paid  out  of 
the  proceeds,  and  the  acceptors  be- 
come bankrupt,  the  indorsees  of  the 
bills  without  notjce  of  the  agree- 
ment are  entitled  to  the  benefit  of 
it.  Ex  parte  Prescott,  1  Mont,  ik, 
Ayr.  316.  S.  C.  3  Dea.  &  Ch.  218. 

S.F.  The  indorsees  having  no- 
tice. Ex  parte  Copelmtdy  3  Dea.  & 
Ch.  199.  S.  C.  Mont.  &  Dli. 

3.  The  managing  owner  of  a  ship 
received  the  warrants  for  the  freight, 
and  paid  them  into  a  banker's  in 
his  own  name,  drawing  checks  from 
time  to  time  for  various  sums  out 
of  the  proceeds,  part  of  which  were 
applied  for  the  use  of  the  ship, 
and  part  for  other  purposes  :  Held, 
that  the  other  part  owners  have  no 
lien  on  this  fund  in  the  hands  of  the 
bankers,  nor  any  claim  against  the 
bankers  as  their  debtors.  Dub.  Sir 
J.  Cross.  Ex  parte  Gribbky  3  Dea. 
&  Ch.  339. 

N,  B,  This  decision  toas  appealed 
againsty  and  the  appeal  now  stands 
for  judgment, 

4.  A  debenture  for  a  tontine  an- 
nuity was  purchased  by  a  father  for 
his  son  in  the  name  of  a  banker, 
who  had  possession  thereof,  and  re- 
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ceived  the  dividends  thereon,  and 
placed  them  to  the  credit  of  the 
father's  accounts  The  father  died 
intestate  in  1801 ;  and  in  1810  a  com- 
mission issued  against  the  banker, 
but  he  continued  to  receive  the  di- 
vidends, and  pay  them  to  the  intes- 
tate's widow,  up  to  the  period  of  his 
own  death,  which  happened  in  1822 ; 
some  time  after  whicn  his  assignees 
claimed  a  lien  on  the  debenture  for 
a  debt  due  from  the  intestate  to 
the  banking  house:  Held,  the  as- 
signees could  not  support  the  claim. 
£x  parte  Douglas,  S  Dea.  (k  Ch. 
310. 

See  Stoppage  in  transitu. — 


LOST  FIAT. 
See  Fiat. 


MASTER  AND  SERVANT. 
See  Relation,  2. 


JViESSENGER. 

1.  In  an  action  by  a  messenger 
against  an  assignee  for  the  costs  of 
advertizing  a  meeting,  and  of  the 
room,  it  is  not  necessary  for  him  to 
prove  an  employment  by  the  as- 
signee, nor  any  express  recognition 
of  him  as  messenger.  Hamber  v. 
Persur,  2  Cromp.  &  Mee.  209.  S.  C. 
4Tyr.41. 

2.  The  Court  will  not  order  the 
messenger  to  withdraw  from  pos- 
session of  goods  alleged  to  have 
been  in  the  reputed  ownership  of 
the  bankrupt.  Ex  parte  Harling, 
2  Dea.  &  Ch.  389.  But  the  Court 
would  so  interfere  as  against*  the 
a8sig:nee$.  Ex  parte  Wiggins,  Mont. 
&  Bli.  389. 


MESSENGER'S  BILL. 
See  Taxation,  5.' 


MEETINGS  OF  CREDITORS. 

As  to  the  weight  entitled  to  the 
consent  of  a  meeting  of  creditors, 
see  ex  parte  Thwcates,  1  Mont.  & 
Ayr.  323 ;  ex  parte  BeawmovU^ 
1  Mont.  &  Ayr.  304 ;  and  ex  parte 
Part,  2  Dea.  &  Ch.  1.  See  also 
Piercy  v.  Ecberts,  1  Mylne  &  Keen,  4. 

See  Consolidation. 


MINES. 
See  Partnership,  1 


MINOR. 
See  Supersedeas,  33. 


MINUTES  OF  ORDER. 

The  Court  will  not  vary  the  mi- 
nutes of  an  order  on  the  application 
of  persons  not  parties  to  or  bound 
by  It.  Ex  parte  De  Begnie,  1  Mont. 
&  Ayr.  279. 


MORTGAGE. 

See  Legal  Mortgage — Equit- 
able Mortgage* 


MOTIONS. 

1.  A  motion  may  be  made  that 
the  registrar  may  review  his  certifi- 
cate of  taxation  of  costs.  Ex  parte 
RUhardson,  1  Mont.  &  Ayr.  377. 
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2.  A  petition  teay  be  necessary 
to  oppose  or  amend  it.  Per  Chief 
Justice,  ilnd. 

S.  Notice  must  be  given  of  a  mo- 
tion for  time  to  answer  affidavits, 
unless  made  when  the  petition  is 
called  on.  £x  parte  Binns^  S  Dea. 
&  Ch.  189. 

See  Costs,  11. 18.  18,  —  Practice, 

8.  9.  10. 


MULTIFARIOUSNESS. 

1 .  What  is  multifarious.   Ex  parte 
Devag,  1  Mont.  &  Ayr.  42S. 

2.  A  petition  by  creditors  to  ex- 
punge proofs,  to  admit  proofs,  and 
to  remove  assignees,  is  not  multifa- 
rious ;  but  if  that  part  as  to  the  re- 
moval of  the  assignees  be  dismissed 
the  petition  becomes  multifarious. 
Ex  parte  Gntzebrtx^  2  Dea.  &  Ch. 
186. 


NEW  FIAT. 

1.  A  bankrupt  did  not  disclose  a 
life  interest  which  he  possessed  in 
certain  property  when  he  passed 
his  last  examination ;  and  after  the 
lapse  of  twenty  years,  when  Cour  of 
the  commissioners  were  dead,  he 
petitioned  for  a  fiat  to  be  issued  to 
fresh  commissioners,  and  that  the 
assignee  might  be  ordered  to  ac- 
count. The  Court  allowed  the  bank- 
rupt to  issue  a  new  fiat  in  the  name 
of  a  creditor,  but  held  that  after 
this  concealment  he  was  not  en- 
titled to  an  inquiry  against  his  as- 
signee. Ex  parte  Holder,  3  Dea.  & 
Ch.  276. 

2.  New  fiat  issued  to  give  effect 
to  more  recent  act  of  bankruptcy, 
time  for  opening  not  being  expired. 
Re  Crawley,  3  Dea.  &  Ch.  251. 


NEW  TRIAL. 

A  bankrupt  petitioned  to  super- 
sede; an  issue  was  ordered  as  to 
the  petitioning  creditor's  debt ;  the 
bankrupt  at  the  trial  took  an  objec- 
tion to  the  debt  not  stated  in  his 
petition,  and  the  verdict  was  against 
the  commission.  A  new  trial  was 
granted,  on  the  ground  of  surprise. 
Ex  parte  Christie,  2  Dea.  &  Ch. 
461. 


NOTICE. 

See  Debt  provable,  29. 


NOTICE   OF   DISHONOR   OF 

BILLS. 

Notice  of  dishonor  of  a  bill  must 
be  sent  to  the  house  of  a  bankrupt 
indorscr,  though  he  be  not  there,  or 
the  amount  cannot  be  proved  against 
his  estate.  The  holder  must,  use 
due  diligence  to  give  notice;  the 
effect  of  such  diligence  is  another 
thing.  Notice  must  be  given  to  the 
messenger,  if  in  possession.  Quaere, 
As  to  the  necessity  of  giving  notice 
to  the  assignees?  £x  parte  John- 
ston, I  Mont.  &  Ayr.  622.  S.  C.  3  Dea. 
&  Ch.  433. 


NOTICE  OF  MOTION. 

Notice  must  be  given  of  a  motion 
to  postpone  the  hearing  of  a  peti- 
tion, unless  the  motion  is  made 
when  the  petition  is  called  on.  Ex 
parte  Grazebrook,  3  Dea.  ^  Ch.  199. 
S.  P.  ex  parte  Binns,  3  Dea.  &  Ch 
189. 


MOTIONS. 

See  Practice,  28. 
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ORDERS. 

1.  When  a  petitioner  obtains  a 
conditional  order  he  must  prosecute 
it,  under  peril  of  costs.  Ex  parte 
Austen,  2  Dea.  &  Ch.  384. 

2.  If  after  an  order  for  sale  of 
premises  equitably  mortgaged  the 
assignees  delay  the  sale,  an  appli- 
cation should  be  made  to  enforce 
the  order,  and  not  for  a  new  order. 
Ex  parte  Robmsony  3  Dea.  &  Ch. 
103. 

See  Practicb,  18.  to  23. 


OVER.RULED. 

Anon.,  Buck,  475,  over-ruled, 
semble.  Ex  parte  Coateiy  1  Mont. 
A  Ayr.  333. 


OFFICIAL  ASSIGNEE. 

1.  The  Court  has  a  controlling 
power  over  the  appointment  of  an 
official  assignee  by  the  commis- 
nioner.  Ex  parte  JBramtion,  2  Dea. 
A  Ch.  375. 

2.  The  Court  will  not  compel 
the  official  assignee  to  join  in  a  suit : 
if  he  refuse,  and  is  made  defendant, 
he  may  have  to  pay  his  own  costs. 
Ex  parte  JGvaiu,  lMont«&Ayr.335. 
S.C.  3  Dea.  &  Ch.  470. 

3.  The  Court  has  jurisdiction  to 
revise  an  allowance  made  b^  the 
commissioner  to  an  official  assignee, 
but  it  seems  will  only  exercise  it  in 
extreme  cases.  In  this  case  inter- 
ference refused.  Cross,  J.,  dissen- 
tiente.  Ex  parte  Tiplady^  1  Mont. 
&  Ayr.  162. 

4.  An  official  assignee  not  served 
appeared:  Held,  if  the  commissioner 
actually  directed  him  to  appear  he 


might  take  his  costs  out  of  the  estate ; 
Mcitf,  if  only  leave  were  given.  Ex 
parte  Pabricky  1  Mont.  &  Ayr.  S93. 
5.  If  an  official  assignee  be  in- 
cluded in  an  order  for  payment  of 
costs,  the  order  may  be  enforced 
against  him  alone.  Ex  parte  Murrayy 
1  Mont.  &  Ayr.  475. 


PARTNERSHIP. 

1.  In  cases  of  mines  bankruptcy 
is  not,  as  in  other  cases,  a  dissolu- 
tion of  the  peculiar  partnership 
which  exists.  Per  C^iief  Judge. 
Ex  parte  Broadbeni,  1  Mont.  &  Ayr. 
638. 

2.  In  general  a  partner  in  a  mining 
concern  is  considered  as  a  sort  of 
shareholder,  rather  than  a  partner 
in  the  common  acceptation  of  the 
term.  Per  Chief  Judge.  £x  parte 
Broadbeni,  I  Mont.  &  Ayr.  638. 

3.  If  one  of  two  partners,  after 
he  has  committed  an  act  of  bank- 
ruptcy, dispose  of  partnership  pro- 
perty as  a  fraudulent  preference, 
and  the  other  partner  whilst  solvent 
ratify  the  act  of  the  bankrupt  part- 
ner, and  a  commission  issue  against 
both  partners—  Q.  Whether  the  dis- 
position be  valid  against  the  as- 
signees under  a  commission  against 
both  ?  Per  Bayley,  Baron.  Buri  v. 
Moukf  1  Crompton  &  Meeson,  530. 
S.  C.  3  Tyrw.  57a 

4.  Where  one  of  two  partners 
commits  an  act  of  bankruptcy,  he 
cannot  afterwards  bind  the  property 
either  of  his  assignees  or  of  the 
solvent  partner.  Buri  ▼.  MamU^ 
1  Crompton  8c  Meeson,  529.  S.  C 
3  Tyrw.  569. 

5.  If>  upon  tlie  formation  of  a 
partnership,  one  partner  bring  in, 
as  his  share  of  the  capital,  a  brew- 
house  and  other  premises,  which  are 
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subject  to  mortgages  for  debts  due 
by  him,  and  afterwards  retire  from 
the  business,  and  the  continuing 
partners  agree  to  take  the  brew- 
house  and  share  of  the  business,  &c. 
at  a  valuation,  but  the  amount  not 
to  be  paid  till  the  mortgages  were 
satisfied,  and  the  continuing  partner 
becomes  bankrupt,  and  the  amount 
of  the  valuation  is  due  to  the  re- 
tiring partner,  and  the  mortgage 
debts  remain  unpaid,  and  the  as- 
signees, before  any  proof  be  made 
by  the  retiring  partner,  pay  off  the 
mortgages,  they  are  entitled  to  de- 
duct the  sums  paid  by  them  from 
the  dividends  on  the  sum  due  to  the 
continuing  partner  at  the  time  of 
the  bankruptcy.  Sotoe  v.  Andenony 
4  Simon,  267. 

6.  A  solvent  partner  may,  after  a 
secret  act  of  bankruptcy  committed 
by  his  co-partner,  make  the  firm 
liable  by  accepting  a  bill  for  a  pre- 
vious liability.  Ex  parte  Robinson^ 
1  Mont.  &  Ayr.  18.  S.C.  S  Dea.& 
Ch.  S76,  reversing  ex  parte  EIU$^ 
Mont.  &  Bli.  249.  S.  C.  2  Dea.  &  Ch. 
555. 

7.  A  solvent  partner  may  sue  in 
his  own  name  and  the  name  of  the 
assignees  of  the  bankrupt  partner; 
but  the  assignees  may  stay  proceed- 
ings until  he  gives  security  for  costs, 
or  they  may,  in  equity,  restrain  him 
from  receiving  the  proceeds.  WkUe^ 
head  V.  Hughes^  4  Tyrw.  92. 

8.  A.,  being  a  dormant  partner 
with  B.,  dissolves  partnership,  and 
B.  is  declared  indebted  to  A.  on  the 
balance  of  accounts;  A.  sues  B. 
for  this  balance,  and  receives  a  cog- 
novit for  the  amount  and  costs  ;*  B. 
becomes  bankrupt :  Held,  that  A. 
is  entitled  to  prove  against  B.,  though 
some  partnership  debts  are  unpaid. 
£x  parte  Grazdnvoky  2  Dea.  &  Ch. 
186. 


0.  A  joint  fiat  issued  against  two 
partners,  then  commissioners  were 
appointed  in  pursuance  of  1  &  2  W.  4. 
c.  56*  s.  14.,  a  separate  fiat  against 
a  third  partner  cannot  be  directed 
to  the  old  commissioners^  £x  parte 
Beaguey  1  Mont.  &  Ayr.  445. 

10.  If,  upon  the  dissolution  of 
partnership,  the  retiring  partner 
assign  the  whole  of  his  interest  in 
the  partnership  to  the  continuing 
partner  in  consideration  of  a  certain 
sum  being  secured  to  him,  and  the 
continuing  partner,  and  two  persons 
as  his  sureties,  severally  and  respec- 
tively covenant  that  they  or  some 
one  or  more  of  them  would  pay  the 
amount  by  instalments,  and  one  of 
the  sureties  take  the  benefit  of  the 
Insolvent  Act,  his  discharge  is  a 
bar  to  an  action  against  him  on  the 
covenant  for  instalments  which  be- 
came payable  after  the  discharge,  it 
being  dantum  in  presenti  solvendum 
in  ftUuro.  Guy  v.  Newsan,  2  Cromp» 
&  Mee.  142. 

See  Debt  provable,  2.  to  14. — 
PETiTioifiNo  Creditor's  Debt, 
S.  4.  5.  —  Proof,  21. 


PETITION. 

1.  An  application  to  be  discharged 
from  custody,  on  the  ground  of  the 
insufficiency  of  the  warrant  by  the 
commissioners,  must  be  made  by  pe- 
tition. Ex  parte  Jones,  1  Mont.  & 
Ayr.  703. 

Farm  cf. 

2.  Petitions  in  bankruptcy  are 
not  recognized  as  the  deliberate 
acts  of  any  professional  person,  but 
as  the  statement  of  the  party  pre- 
senting the  petition.  Per  Sir  G. 
Rose.  Ex  parte  Cunningham^  3  Dea* 
&  Ch-  72, 
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3.  A  petition  to  stay  the  certifi- 
cate, in  order  to  prove,  must  show 
that  the  petitioners  debt  would 
turn  the  certificate.  Ex  parte  Skippy 
2  Dea.  &  Ch.  88.  S.  C.  Mont.  &  Bli. 
262. 

4.  A  petition  to  stay  the  certifi- 
cate, stating  that  the  bankrupt  ad- 
mitted that  he  had  lost  25/.  in  one 
sitting,  is  not  sufficient;  it  ought 
positively  to  allege  the  fact,  and 
that  the  money  was  lost  in  one  day. 
£x  parte  Croudh  3  Dea.&  Ch.  17- 

5.  A  petition  excepting  to  a  mas^ 
ter's  report  must  specify  the  excep- 
tions. Ex  parte  Cox  and  ex  parte 
Smiihy  3  Dea.  &  Ch.  1 1. 

6.  A  petition  to  prove  must  state 
die  grounds  of  rejection  by  the 
commissioners.  Ex  parte  fVorth^ 
2  Dea.  &  Ch.  4. 

7.  A  petition  to  stay  the  certifi- 
cate and  to  prove  was  presented : 
Held,  1st,  It  need  not  state  that  the 

'  petitioner  is  a  creditor.  2d,  It  need 
not  state  when  the  debt  was  re- 
jected. 3d,  It  need  not  state  w/uii 
debt  was  rejected.  Ex  parte  Robin* 
soHy  1  Mont.  &  Ayr.  705. 

7\me  (^petitioning. 

8.  An  assignee  was  removed,  and 
ordered  to  account;  pending  that 
order,  the  new  assignees  petitioned 
to  tax  the  bill  of  the  solicitor  em- 
ployed by  the  removed  assignee, 
&c. :  Held  premature,  but  ordered 
to  stand  over  in  this  case.  Ex  parte 
Carter^  2  Dea.  &  Ch.  626. 

Signature. 

9.  A  petition  by  assignees  is  in- 
formal if  signed  by  only  one.  Ex 
parte  White,  3  Dea.  &  Ch.  366. 

10.  An  order  was  obtained  that 
an  agent  might  sign  a  petition  on 
behalf  of  a  petitioner  who  was 
abroad,  and  which  might  have  been 
-  9 


done  under  the  general  ordefy  the 
special  order  was  therefore  re- 
scinded. Ex  parte  Moore^  2  Dea. 
&  Ch.  369. 

11.  A  petition  was  in  fact  that  of 
all  the  assignees ;  it  was  only  signed 
by  the  official  assignee :  the  Court 
presumed  it  a  matter  of  conve- 
nience that  the  other  assignees  had 
not  signed,  and  held  the  signature 
of  the  official  assignee  mere  surplus- 
age. Ex  parte  Belcher^  2  Dea.& 
Ch.  587. 

Amending. 

12.  A  petition  wrongly  entitled 
may  be  amended.  Anon.j  2  Dea.& 
Ch.  22. 

13.  An  order  to  amend  was  made 
by  inserting  a  prayer  for  costs,  on 
condition  that  a  party  should  be 
served,  and  the  petition  be  brought 
on  for  hearing  in  fourteen  days. 
Default  having  been  made  in  these 
conditions,  the  petition  was  dis- 
missed, with  costs.  Ex  parte  GreeHf 
2  Dea.  &  Ch.  85. 

See  Legal  Mortgage,  2.  S.  4w — 
Service,  4. 


PETITIONING  CREDITOR. 

Becoming  bankrupt  before  open- 
ing.    See  ex  parte  Smithy  3  Dea.  & 

Ch.  309. 


PETITIONING  CREDITOR'S 
DEBT. 

1.  It  has  been  said,  that  if  an 
action  be  pending  for  rent,  the 
landlord  cannot  be  petitioning  cre- 
ditor for  the  debt.  Per  Tindal,  C.J. 
Middleton  v.  Muckhwy  10  Bing.  401. 
S.  C.  4  Moore  &  Scott,  263. 
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2.  Where  the  consignee  transfers 
bills  of  lading  to  a  creditor  as  a 
security  for  his  debt,  and  the  con- 
signor stops  the  goods  in  transUuy 
the  creditor  may  issue  a  fiat  against 
the  consignee  on  his  original  debt. 
£x  parte  AAUm^  2  Dea.  &  Ch.  5. 

S.  The  bankrupt  (H.),  who  was 
in  partnership,  borrowed  various 
sums  of  his  partner  W.  P.  person- 
ally, and  upon  the  dissolution  of 
the  partnership  purchased  the  stock 
in  trade ;  W.  P.  made  out  an  ac- 
count, entitled,  **  Mr.  H.  (the  bank- 
rupt), in  account  with  H.  and  W.  P. : 
Held,  that  W.  P.  had  a  good  peti- 
tioning creditor's  debt,  notwith- 
standing this  mode  of  entitling  the 
account.  £x  parte  RMnsony  3  Dea. 
&  Ch.  244. 

4.  If  money  be  advanced  to  a 
trader  to  enable  him  to  commence 
a  trade  of  which  the  lender  is  to 
share  the  profits,  it  is  a  good  peti- 
tioning creditor's  debt.  £x  parte 
Noileyy  1  Mont.  &  Ayr.  46.  S.  C. 
8  Dea.  &  Ch.  367. 

5.  A  docket  was  struck  on  a  note 
on  which  the  bankrupt  and  Warde 
were  jointly  liable;  afterwards  a 
tender  was  made  on  behalf  of 
Warde ;  a  petition  to  supersede  for 
want  of  a  petitioning  creditor's  debt 
dismissed :  payment  after  docket 
struck  would  have  been  invalid. 
£x  parte  Jonesy  1  Mont.  &  Ayr. 
442. 

6.  If  a  fiat  be  issued  by  an  at- 
torney on  a  bill  of  costs,  the  Court 
(K.  B.)  will  not  refer  it  for  taxation 
at  the  instance  of  a  third  party 
against  whom  an  action  has  been 
brought  by  the  assignees,  and  who 
applies  for  the  collateral  purpose  of 
so  reducing  the  bill  as  to  make 
the  petitioning  creditors  debt  in- 
sufficient. CluUerbuck  v.  Coombs^ 
2  Nev.  &  Man.  209. 


7.  Where  the  commissioners  find 
the  petitioning  creditor's  debt  in- 
sufficient, they  should  also  find  that 
the  debt  proposed  to  be  substituted 
was  incurred  not  anterior  to  the 
present  one.  £x  parte  Hufiter^ 
2  Dea.  &  Ch.  507. 

8.  So  far  as  guarantees  are  con- 
cerned, a  debt  provable  and  a  peti- 
tioning creditor's  debt  are  conver- 
tible terms.  Per  Sir  G.  Rose.  £x 
parte  Simpson^  1  Mont.  &  Ayr.  567* 

9.  Costs  of  substituting  new  peti- 
tioning creditor's  debt  ordered  to 
be  paid  by  petitioning  creditor,  un- 
der the  circumstances.  £x  parte 
Lloydy  2  Dea.  &  Ch.  506. 

10.  A  debt  barred  by  the  statute 
of  limitations  will  not  support  a 
commission.  See  ex  parte  Nokes^ 
1  Mont.  &  Ayr.  461,  and  Middleian 
V.  MucklaWy  10  Bing.  401. 

See  Commissioners,  5.  —  Costs,  9. 


POLICIES  OF  ASSURANCE. 
See  Reputed  Ownership,  21,  22. 


PRACTICE. 

1.  The  Chancellor  may  make  an 
order  in  a  particular  case,  alter- 
ing the  practice.  Dtcas  v.  Lofxl 
Broughamy  6  Carr.  &  Payne,  264. 

AffidaviUm 

2.  Petition  not  to  stand  over  to 
have  affidavits  in  reply  filed  till 
those  in  answer  are  read,  to  see 
whether  they  require  an  answer. 
Ex  parte  Toddy  3  Dea.  &  Ch.  57. 
S.  P.  ex  parte  Dawtoriy  3  Dea.  & 
Ch.  17. 

3.  Where  a  petition  is  in  the 
paper  for  hearing  on  Monday,  and 
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the  reipondent  files  his  affidavits  on 
Saturday,  the  petitioner  is  entitled 
to  time  to  answer  them.  Ex  parte 
GladdM,  2  Dea.  &  Ch.  330. 

4.  Where  affidavits  in  support 
are  very  voluminous,  time  will  be 
given  to  answer  them,  on  payment 
of  costs,  though  the  petition  be  in 
the  paper  of  the  dav»  and  twelve 
days  have  elapsed  smee  they  were 
filed.  £x  parte  WilUamsony  2  Dea* 
&  Ch.  317. 

5.  Where  a  petition  stands  over 
to  produce  an  affidavit  of  service, 
the  respondent  must  have  notice 
when  the  petition  is  to  be  brought 
on  again.  £x  parte  Mucklow^  3  Dea. 
&Ch.25. 

AppeaU 

6.  Where  a  party  wishes  to  appeal 
on  petition,  instead  of  special  case, 
he  must  applv  ex  parte  to  have  the 
matter  heard  on  petition,  and  the 
respondent  may  subsequently  move 
to  set  the  order  aside,  if  improperly 
obtained.  Ex  parte  Keys^  1  Mont. 
&  Ayr.  233.  S.  C.  3  Dea.  &  Ch.  266. 

7-  The  pendency  of  an  appeal 
IS  not  sufficient  ground  for  staying 
proceedings,  more  especially  when 
it  is  plain  that  the  appeal  is  brought 
for  the  purpose  of  delay.  Ex  parte 
HirUon,  2  Dea.  &  Ch.  407. 

ComndtmenL 

8.  Practice  as  to  commitment 
for  nonpayment  of  money,  &c. 
Note,  1  Mont.  &  Ayr.  262. 

9-  After  an  order  to  pay  within 
a  specified  time,  the  next  order  is 
to  pay  within  four  days,  or  stand 
committed.  This  is  of  course  at  the 
office ;  but  if  circumstances  render 
an  application  to  the  Court  neces- 
sary, notice  must  be  given  to  the 
other  side.  Ex  parte  Malachy^ 
1  Mont.  &  Ayr.  269. 


10.  If  an  order  of  comnuttal  be 
asked,  the  affidavit  must  state  that 
the  money  is  still  due  and  owing, 
and  that  the  party  has  not  paid,  or 
any  person  on  his  behalf,  but  the 
same  strictness  is  not  required  od 
an  intermediate  order.  Ex  parte 
Munrayf  1  Mont.  &  Ayr.  478. 

Exceptiont  (o  Bq)ort8,  S^c 

11.  A  party  intending  to  object 
to  a  report  must  either  present  a 
cross  petition  of  exceptions  or  give 
notice  of  the  nature  of  the  objec- 
tion. Ex  parte  MUlardj  3  Dea.  & 
Ch.  243, 

12.  A  petition  excepting  to  a  re- 
port is  heard  before  a  cross  petition 
to  confirm  it,  notwithstanding  the 
latter  stands  first  in  the  paper.  Ex 
parte  Cox^  and  ex  parteiSmm,  3  Dea. 
&Ch.  11. 

13.  Not  necessary  to  obtain  leave 
to  except  to  the  Registrar's  certi- 
ficate of  taxation.  £x  parte  Cnxk- 
weil,  I  Mont.  &  Ayr.  379,  in  note. 

Hearing  ofPetUion* 

14.  To  have  an  urgent  petition 
heard  in  vacation,  let  it  be  an- 
swered and  served ;  then  apply  to 
the  registrar,  who  will  communi- 
cate with  the  judges,  who,  if  neces- 
sary, will  appoint  a  special  sitting. 
Ex  parte  Harding^  1  Mont.  &  Ayr. 
115. 

15.  As  to  the  authority  of  the 
Court  of  Review  to  hear  a  case  in 
private,  see  ex  parte  Ckamhersj 
2  Dea.  &  Ch.  395,  and  in  re  FaOt, 
2  Dea.  &  Ch.  415. 

16.  A  petition  specially  answered 
for  a  particular  day  is  placed  at 
the  head  of  that  day's  paper.  Per 
Sir  George  Rose.  Ex  parte  Muck- 
low,  3  Dea.  &  Ch.  25. 

17.  Nonpayment  of  taxed  costs 
into  Court  not  a  preliminary  object 
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tion  to  a  motion  that  the  taxation 
may  be  reviewed.  Ex  parte  Richctrd' 
sofi,  1  Mont.  &  Ayr-  S77. 

Orders, 

18.  If,  after  an  order  for  sale  of 
premises  equitably  mortgaged,  the 
assignees  delay  the  sale,  an  appli* 
cation  should  be  made  to  enforce 
the  order,  and  not  for  a  new  order. 
Ex  parte  Robinsony  3  Dea.  &  Ch« 
103. 

19.  New  practice  suggested  on 
pronouncing  an  order  of  the  Court. 
Ex  parte  Fronds^  2  Dea.  &  Ch.  90. 

20.  The  respondent  not  appear- 
ing  when  the  petition  was  called, 
the  petitioner  took  such  order  as  he 
could  abide  by.  The  Court  refused 
the  application  of  the  respondent 
on  a  subsequent  day  to  restore  the 
petition  to  the  paper,  where  the 
only  cause  assigned  for  the  respon- 
dent's nonappearance  was,  that  his 
agent  had  overlooked  the  petition 
in  the  list.  Re  WUksy  3  Dea.  &  Ch. 
338. 

91.  When  a  petitioner,  the  respon- 
dent not  appearing,  takes  such  order 
as  he  can  abide  by,  the  other  side 
may  open  the  order  at  any  time 
about  six  months.  Ex  parte  Thomp' 
son^  1  Mont.  8c  Ayr.  325. 

22.  An  order  of  the  Vice-Chan- 
cellor  not  drawn  up,  ordered  to  be 
entered  nunc  pro  tune.  Ex  parte 
Lewisy  3  Dea.  &  Ch.  198. 

Orders  by  Consent. 

23.  Parties  are  bound  by  an  order 
made  by  arrangement.  Per  C.  J. 
Ex  parte  BurneUy  1  Mont.  &  Ayr. 
43. 

Rehearing. 

24*.  Practice  on  rehearing.  Ex 
parte  Thompson,  1  Mont.  &  Ayr. 
326- 


Service. 

25.  Petition  not  served  cannot 
be  advanced.  Ex  parte  Harding^ 
1  Mont.  &  Ayr.  115. 

26.  Restoring  petition  to  the  pa- 
per, when  done.  Ex  parte  Thoii^ 
Sony  1  Mont.  &  Ayr.  326. 

Vwd  voce  ExandmUum. 

27*  When  a  petition  stands  over 
to  have  a  vivd  voce  examination, 
that  side  begins  with  whom  the 
affirmative  lies.  Ex  parte  Dafyy 
I  Mont.  &  Ayr.  384. 

Generalfy. 

28.  Before  a  motion  is  made  that 
the  petition  of  the  bankrupt  for  a 
supersedeas  shall  be  dismissed  on 
the  ground  of  his  being  out  of  the 
jurisdiction  of  the  Court,  the  re- 
spondent should  serve  the  bank- 
rupt's aeent  with  a  notice  of  the 
motion,  having  previously  obtained 
an  order  that  service  on  the  agent 
shall  be  good  service.  Ex  parte 
Drakcy  3  Dea.  &  Ch.  284. 

29.  A  formal  objection  to  a  notice 
of  motion  is  waived  by  the  party  ap- 
pearing and  requesting  further  time 
to  oppose  it.  Ex  parte  Morlandf 
3  Dea.  &  Ch.  248. 

30.  Note  as  to  practice  on  mo- 
tions.    1  Mont.  &  Ayr.  100. 

31.  Where  the  person  against 
whom  a  fiat  is  issued  applies  to  the 
Court  to  stay  the  advertisement  in 
the  Gazette,  and  swears  positively 
that  he  owes  no  debt  to  the  peti- 
tioning creditor,  and  that  the  fiat 
is  fraudulent,  the  Court  will  stay 
the  insertion  of  the  advertisement, 
the  proceedings  being  in  Court  for 
inspection.  Re  Fktchery  2  Dea.  & 
Ch.  317. 

32.  On  a  petition  to  reverse  the 
adjudication   under  section  17  of 
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1  &  2  W.  4.  c.  56<  the  bankrupt  is 
entitled  to  copies  of  the  depositions* 
Ex  parte  Jackson,  2  Dea.  &  Ch.  GDI. 
S.  C.  Mont.  &  Bli.  S94. 

33.  When  the  bankrupt  petitions 
to  ctnmd  the  Jiat  (a),  on  the  ground 
Uiat  he  has  not  committed  an  act 
of  bankruptcy,  the  Court  will  order 
him  to  be  furnished  with  copies  of 
the  depositions.  Ex  parte  SmUh, 
3  Dea.  &  Ch.  101. 

34>.  On  a  petition  to  reverse  the 
adjudication  under  section  17    of 

1  &  2  W.  4.  c.  55.  the  assignees  may 
adduce  new  evidence  to  establish 
the  requisites.     Ex  parte  Jaeksorif 

2  Dea.  &  Ch.  601.  S.  C.  Mont.  &  Bli. 
394. 

35.  Petition  to  supersede  for  want 
of  a  petitioning  creditor's  debt.  The 
deposition  referred  to  an  account, 
which  purported  to  be  annexed,  but 
which  was  not.  The  hearing  was 
adjourned  for  its  production,  the 
respondent  paying  the  costs  of  the 
day.  Ex  parte  Clarke,  2  Dea.  & 
Ch.  86.  S.  C.  Mont.  &  Bli.  265. 

36.  Where  a  proof  is  rejected 
the  creditor  may  petition  to  prove, 
though  the  commissioners  referred 
him  to  a  subsequent  meeting  at 
which  he  declined  to  attend.  Ex 
parte  Skipp,  2  Dea.  &  Ch.  88. 

37.  On  a  summary  application 
against  the  assignees  for  delivery 
up  of  goods  seized  by  them  from 
a  stranger  who  claimed  the  goods 
as  his,  but  who  together  with  the 
bankrupt  had  been  indicted  for  a 
conspiracy  in  secretly  and  fraudu- 
lently removing  the  goods,  which 
indictment  was  pending,  the  Court 
refused  to  hear  the  petition  till  afler 
the  trial,  as  otherwise  the  assignees 
must  disclose  the  evidence  which 
they  would  use  in  support  of  the 


/a)  Qu.  to  reverse  the  odjudicatioo  ? 


indictment.  Cross,  J.,  dissent.  Ex 
parte  Heath,  2  Dea.&Ch.  14a  S.C. 
Mont.  &  Bli.  169. 

See  Cbrtificate  —  Service,  S. — 
Stating  Advertisement  iv 
Gazette. 


PREFERENCE,  FRAUDULENT. 

1.  The  cases  with  respect  to  a 
preference  from  a  delivery  of  goods 
m  contemplation  of  bankruptcy  have 
gone  much  further  than  they  ought. 
D.  Littledale,  J.  Morgan  v.  Bmu" 
dret,  5  Barn.  &  Adol.  296.  S.  C 
2Nev.  &  Man.  286;  but  see  the 
case,  and  what  the  other  judges 
say. 

2.  In  a  preference,  the  transfer 
must  be  made  voluntarily,  and  in 
contemplation  of  bankruptcy.  D. 
Littledale,  J.,  and  Parke,  J.  morgan 
v.  Brundret,  5  Bam.  &  Adol.  296. 

3.  To  show  that  a  transfer  is  vo- 
luntary, it  ought  to  appear  that  the 
bankrupt  is  the  actor,  D.  Pattison,  J. 
Morgan  v.  Brundret,  5  Bam.  &  Adol. 
296. 

4.  Although  there  be  not  any 
limit  to  the  time  within  which  a 
preference  may  be  over-reached,  it 
requires  great  caution  to  invalidate 
on  the  ground  of  preference  after  a 
lapse  of  six  months.  Per  Tindal,  C.  J. 
Belcher  v.  Prittie,  10  Bing.  416. 

5.  A  transfer,  in  contemplation  of 
insolvency,  is  not  sufficient  to  con- 
stitute a  preference.  Morgan  v. 
Brundret,  5  Barn.  &  Adol.  296. 

6.  A  transfer  of  property  by  an 
insolvent  trader  is  not  a  fraudulent 
preference,  if  it  were  upon  the 
pressure  bond  fide  of  the  creditor. 
Morgan  v.  Brundret,  2  Nev^  &  Man. 
287. 

?•  If  a  trader  be  engaged  in  an 
extensive  and  doubtful  concern,  and 
in  pecuniary  difficulty,  and  his  son 
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apply  to  him  for  security  for  pay- 
meat  of  a  bond  given  to  the  trustees 
of  the  son's  marriage  settlement, 
and  security  is  given  accordingly, 
and  the  trader  stand  his  ground  for 
six  months  aflerwards,  and  the  jury 
find  that  he  did  not  give  the  secu- 
rity spontaneously  to  favour  the  son, 
but  in  consequence  of  the  applica- 
tion made  by  him,  the  Court  will 
not  disturb  the  verdict*  Belcher  v, 
PriUUy  10  Bing,  407.  S.C.  4  Moore 
&  Scott,  237. 

8.  A  slight  application  on  the 
part  of  a  son  may  be  as  strong  to- 
wards a  father  as  if  a  stranger  had 
threatened  to  arrest.  Per  Parke,  J. 
Belcher  v.  PrUtky  10  Bing.  420.  S.  C. 
4  Moore  &  Scott,  295. 

9.  If  one  of  two  partners  commit 
an  act  of  bankruptcy,  and  the  next 
day  hand  over  a  post  bill  and  money 
to  the  agent,  the  drawer,  who  resides 
abroad,  of  a  bill  accepted  by  the 
firm,  becoming  due  in  a  few  days, 
for  the  purpose  of  anticipating  the 
payment  of  the  bill,  and  by  way  of 
fraudulent  preference  in  contem- 
plation of  bankruptcy,  and  after- 
wards on  the  same  day  the  other 
partner  also  commit  an  act  of  bank- 
ruptcy»  who,  previous  to  commit- 
ting the  act  of  bankruptcy,  did  not 
know  of  the  delivery  of  the  bill 
and  money,  and  a  commission  issue 
against  both  partners,  the  assignees 
may  recover  from  the  agent  of  the 
creditor  the  amount  of  the  property 
handed  over  to  him  after  this  act 
of  bankruptcy  by  the  one  partner. 
Burt  V.  Moult,  3  Tyrw.  564. 

10.  If  one  of  two  partners,  afler 
he  has  committed  an  act  of  bank- 
ruptcy, dispose  of  the  partnership 
property  as  a  fraudulent  preference, 
and  the  other  partner,  while  solvent, 
ratify  the  act  of  the  bankrupt  part- 
ner, and  a  commission  issue  against 
bothy  gtuere,  whether  the  disposi- 


tion be  good  against  the  assignees 
under  a  commission  against  both  ? 
Per  Bayley,  B.  1  Crom.  &  Mee.530. 
S.C-3Tyrw.  570. 

11.  If  a  trader  transfer  to  a  cre- 
ditor property  to  such  an  extent  as 
will  prevent  him   from  continuing 
his  business^  and  render  him  insol- 
vent, it  is  an  act   of  bankruptcy. 
But  those  who  rely  upon  such  act 
of  bankruptcy  on  a  trial  must  show 
that  it  was  calculated  to  have  the 
alleged   effect,  by  evidence  of  the 
general  state  of  the  party's  affairs 
at  the  time  of  such  conveyance ; 
and  it  is  not  sufficient  to  prove  that 
the  trader,  under  pecuniary  pres- 
sure, disposed  of  some  article  essen- 
tial to  the  carrying  on  of  his  busi- 
ness; as  that  a  miller,  by  bill  of 
sale,   transferred  his  waggon   and 
horses  to  a  creditor  who  had  ar- 
rested him.  Wedge  v.  Newlyn,  4  Barn. 
&  Adol.  831. 

12.  The  Court  of  Review  has  not 
jurisdiction  to  order  property,  al- 
leged  to  have  been  given  as  a  frau- 
dulent preference,  to  be  delivered 
up  because  the  party  has  claimed. 
Ex  parte  Dcbsony  1  Mont.  &  Ayr. 
666. 


PRINCIPAL  AND  AGENT. 

A.,  in  France,  employs  B.,  in* 
England,  to  sell  wines  on  commis- 
sion, as  well  as  to  purchase  other 
wines  on  A.'s  account  in  London, 
for  which  purpose  he  furnishes  him 
with  letters  of  credit ;  the  wines 
were  generally  bought  and  sold  by 
B.  in  his  own  name ;  B.  became 
bankrupt :  Held,  that  A.  might  sue 
the  purchasers  of  the  wines  in  the 
name  of  B.  or  his  assignees ;  but 
that  BO  order  could  be  made  for  the 
payment  to  A.  of  any  monies  the 
produce  of  the  winesi  if  mixed  with 
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the  other  monies  of  B.  at  the  time 
of  his  bankruptcy.  Ex  parte  Mol- 
danl,  3  Dea.  &  Ch.  S5l. 


PRIVATE  CONTRACT. 

As  to  assignees  applying  to  the 
Court  to  sanction  a  sale  by,  see 
ex  parte  Ijadbrokej  1  Mont.  &  Ayr. 

384. 


PROCEEDINGS. 

1.  The  solicitor  is  bound  to  de- 
liver up  the  proceedings  to  a  fresh 
solicitor  appointed  by  the  surviving 
assignee,  and  cannot  retain  them 
until  a  new  assignee  is  chosen  in 
the  room  of  the  one  who  is  dead. 
Ex  parte  Adkroydy  3  Dea.  &  Ch.  21. 

2.  The  Court  will  not  order  the 
registrar  to  attend  with  the  pro- 
ceedings at  the  trial  of  an  action 
on  behalf  of  a  stranger  to  the  com- 
mission. Ex  parte  mmJk^  3  Dea.  & 
Ch.  233. 


PROOF. 


1.  Under  a  fiat  against  a  banker, 
one  person  allowed  to  prove  in  be- 
half of  a  large  number  of  holders 
of  It  notes,  not  interfering  as  to  the 
assignees  or  the  certificate.  Ex 
parte  Gordon^  1  Mont.  &  Ayr.  282. 

2.  If  two  proofs  be  made  on  a  joint 
and  several  bond  against  two  sepa- 
rate estates,  a  subseauent  consoli- 
dation of  the  estates  does  not  affect 
the  double  proof.  Ex  parte  Fuller^ 
1  Mont.  &  Ayr.  222. 

3.  Bankrupt  executor  to  prove 
against  his  own  estate.     £x  parte 

2Dea.&Ch.  584. 


4.  A  creditor  of  a  testator  or  in- 
testate has  no  right  of  proof  against 
the  estate  of  the  bankrupt  executor 
or  administrator.  Seane  v.  JBrad- 
skawy  4  Tyrw.  69. 

5.  After  issuing  a  fiat,  the  peti- 
tioning creditor  assigned  his  debt; 
the  assignee  of  the  debt  cannot 
prove,  but  may  call  the  petitioning 
creditor  to  prove  as  trustee  for  him. 
Ex  parte  Dkkmaony  2  Dea.  &Ch. 
520. 

6.  When  a  proof  is  rejected  the 
creditor  may  petition  to  prove, 
though  the  commissioners  referred 
him  to  a  subsequent  meeting  at 
which  he  refused  to  attend.  Ex 
parte  Sk^  2  Dea.  ft  Ch.  88. 

7.  It  is  no  objection  to  a  proof 
under  a  third  commission  that  the 
creditor  might  have  proved  under 
a  second  commission  under  which 
the  bankrupt  has  obtfuned  his  cer- 
tificate, but  has  not  paid  15*.  in  the 
pound.  Ex  parte  Morlqff  2  Dea.  & 
Ch.  45. 

8.  Where  a  proof  was  not  made 
through  the  solicitor's  default,  an- 
other meeting  for  proof  was  141- 
pointed  at  the  creditor's  expence, 
the  dividend  stayed  in  the  mean- 
time, and  to  be  remodelled  if  neces- 
sary, the  assignees  consenting.  Re 
Taihamy  2  Dea.  &  Ch.  554. 

9.  A  creditor,  relying  on  the 
prombe  of  the  provisional  assignee 
to  inform  her  of  the  progress  of  the 
commission,  which  he  failed  to  do, 
did  not  prove,  and  a  dividend  was 
declared :  Ordered,  that  the  credi- 
tor might  prove  within  a  month,  and 
that  payment  of  the  dividend  be 
suspended  in  the  meantime.  Ex 
parte  CoUoriy  3  Dea.&Ch.  194. 

10.  Wines  sold  to  the  bankrupt 
at  a  long  credit,  having  been  sold 
by  the  assignees  at  a  loss,  the  com- 
missioner reduced  the  vender's 
proof  for  the  price,  on  the  ground 
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that  the  prices  charged  the  bank-  I 
rupt    were    too  high:    Held,  this 
could  not  be  done.    £x  parte  Reay^ 
3  Dea.  &  Ch.  1 75. 

11.  A  party  is  not  estopped  from 
amending  his  deposition  of  proof, 
by  making  a  second  deposition  con- 
trary to  the  first.  Ex  parte  BriUm^ 
3  Dea.  &  Ch.  35. 

12.  Quiere,  Can  the  Court  of 
Review  entertain  a  petition  of  ap- 
peal from  the  rejection  of  the  com- 
missioners of  a  proof  of  debt  on  a 
question  of  fact  ?   Ex  parte  Turner^ 

1  Mont.  &  Ayr.  268. 

13.  After  payment  of  the  first ' 
instalment,  under  a  composition 
deed  not  containing  a  release,  a  fiat 
issued  against  the  debtor ;  the  cre- 
ditors may  prove  for  the  residue, 
without  refunding  the  instalment, 
being  protected  by  the  82d  section 
of  6  Geo.  4.  c.  16.    Ex  parte  Woody 

2  Dea.  &  Ch.  508. 

14.  Notice  of  the  dishonour  of  a 
bill  must  be  sent  to  the  house  of  a 
bankrupt,  though  he  be  not  there, 
or  it  cannot  be  proved  against  his 
estate. 

The  holder  must  use  due  dili- 
gence to  give  such  notice;  the 
effect  of  such  diligence  is  another 
thing. 

Notice  must  be  given  to  the  mes- 
senger, if  in  possession.  Ex  parte 
Johnston^  1  Mont.  &  Ayr.  622.  S.  C. 

3  Dea.  &  Ch.  433. 

1 5.  A.  gives  accommodation  bills 
to  B.,  which  B.  gives  to  C.  in  ex- 
change for  accommodation  bills 
given  by  C.  to  B. :  Held,  A.'s  bill 
is  provable  by  the  assignees  of  C. 
against  the  estate  of  A.,  but  the  di- 
vidend reserved.  Ex  parte  Solartej 
1  Mont.  &  Ayr.  270.  S.  C.  3  Dea.  & 
Ch.  419. 

16.  F.  and  Co.  sold  cochineal  to 
John  W. ;  a  small  part  of  the  price 
was  paid  in  cash,  and  the  remainder 


by  two  bills  at  four  months,  but  the 
cochineal  was  to  remain  in  the  hands 
of  F.  and  Co.  as  security  for  pay- 
ment of  the  bills.  The  bills  not  being 
paid  when  due,  John  W.  sent  F.  and 
Co.  two  other  bills  drawn  by  himself 
on  Joshua  W.,  for  which  no  consider- 
ation was  given  to  Joshua  W.  the  ac- 
ceptor. Before  these  bills  fell  due, 
both  Joshua  W.  and  John  W.  be- 
came bankrupts,  and  the  price  of 
cochineal  haa  fallen  so  much  in  the 
market  that  F.  and  Co.  afterwards 
sold  it  for  not  a  third  of  the  price 
at  which  John  W.  had  bought  it, 
and  they  then  proved  for  the  defi- 
ciency under  John  W.*s  commission. 
Held,  that  they  had  also  a  right  to 
prove  the  amount  of  the  two  bills 
under  Joshua  W.*s  commission,  with- 
out deducting  the  proceeds  arising 
from  the  sale  of  the  cochineal.  Ex 
parte  Faxrlie^  3  Dea.  &  Ch.  285. 

17.  A  creditor  took  a  joint  and 
several  bond,  and  as  collateral  se- 
curity took  a  joint  warrant  of  attor- 
ney, and  thereon  entered  up  a  joint 
judgment :  Held,  that  the  bond  was 
merged  in  the  judgment,  and  that 
the  creditor  cannot  prove  against 
the  separate  estates  of  either  of 
the  obligees,  but  only  against  the 
joint  estate.  Ex  parte  Chnsdey  2 
Dea.&Ch.  155.  S.C.  Mont&Bli. 
352. 

19.  The  holder  of  a  bill,  without 
notice  that  the  indorser  and  ac- 
ceptor are  members  of  the  same 
firm,  is  not  entitled  to  double  proof. 
Ex  parte  MouU^  2  Dea.  &  Ch.  419. 
S.C.  Mont.&Bli.  28. 

19.  A  testator,  indebted  on  bond, 
devised  his  real  estate  to  the  bank- 
rupt and  others,  on  trust  for  pay- 
ment of  his  debts.  The  bond  cre- 
ditor brought  an  action,  and  reco- 
vered a  jcint  judgment  against  all 
the  trustees.  Held,  he  could  not 
prove  under  a  separate  commission 
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Issued  against  the  bankrupt*  Ex 
parte  Peartey  2  Dea.  &  Ch.  451. 
S.  P.  ex  parte  Christie^  Mont.  &  Bli. 
352. 

20.  A  bill  may  be  proved  against 
the  firm  which  was  given  by  the 
solvent  partner  after  a  secret  act 
of  bankruptcy  by  the  co-partner. 
£k  parte  RomnsoHj  1  Mont.  &  Ayr. 
18.  S.C.  3  Dea.  &Ch.  376,  reversing 
ex  parte  EUiSf  Mont.  &  Bli.  249. 
S.  C.  2  Dea.  &  Ch.  376. 

21.  A  firm,  composed  of  A.  and 
B.,  may  prove  against  a  firm  com« 
posed  of  B.  and  C.  Ex  parte  TAomp- 
aon^  1  Mont.  &  Ayr.  324. 

22.  A  claim  or  proof  cannot  be 
resisted  because  the  creditor  has 

roperty  belonging  to  the  estate  in 
is  possession ;  that  is  only  ground 

to  restrain  payment  of  the  dividends. 

Ex  parte  liobsony  1  Mont.  &  Ayr. 

666. 

See  Debt  provable  —  Petition, 
Form  of,  3.  6.  —  Statute  op 
Limitations. 


I 


PROPERTY  ASSIGNABLE. 

An  assignment  by  a  ship  owner 
of  freight  to  be  earned  is  good 
against  the  assignees  under  a  fiat 
against  the  ship  owner.  Douglas 
V.  Russell^  4  Sim.  524,  affirmed  on 
appeal,  1  Mylne  &  Keen,  488. 


PROPERTY  DISTRIBUTABLE. 

1.  An  execution  upon  a  judg- 
ment on  a  warrant  of  attorney  is 
not  protected  by  1  W.  4.  c.  7.  s.  7. 
but  IS  within  the  108th  section  of 
6  G.  4.  c.  16.  Crossfidd  v.  Stanley, 
1  N.  &  M.  669.  S.  C.  4  Barn.  & 
Adol.  87. 


2.  A  gifl  by  a  testator  to  his  wife 
and  8on>  for  their  occupation  so  long 
as  they  carry  on  the  testator's  trade, 
does  not  pass  to  the  assignees  under 
a  commission  against  the  wife  and 
son.  Thompson  y.  Andrews^  I  Mylne 
&Keen,  116. 

3.  A  testator  bequeathed  a  le- 
gacy to  his  executors,  upon  trust  to 
pay  the  same  to  his  son,  in  such 
smaller  or  larger  portions,  at  such 
time  or  times,  and  in  such  way  or 
manner,  as  they  should  in  their 
judgment  and  discretion  think  best : 
Held,  that  the  discretion  of  the  ex- 
ecutors was  determined  by  the  in- 
solvency of  the  legatee,  and  that 
the  legacy  vested  in  the  assignee  of 
the  insolvent.  Piercy  v.  Roberts^ 
1  Mylne  &  Keen,  4. 

4.  The  127th  section  of  6  Geo.  4. 
c.  16.  is  retrospective.  Alston  v. 
Braddickf  4  Tyrw.  122. 


PURCHASE  BY  ASSIGNEES 
See  Assignees,  22.  23. 


PURCHASE  BY  MORTGAGEE. 

See  Equitable  Mortgages, 
17. 18.  19. 


REFERENCES- 

See  Consolidation,  2.  —  Affida- 
vits, 5.  8.  — Scandal. 


REFUNDING  DIVIDEND. 
See  Dividend,  3. 
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REHEARING. 

1.  All  questions  are  open  on  re- 
hearing. Ex  parte  Greentooody 
1  Mont.  &  Ayr.  68. 

2.  Practice  on  petition  of  rehear- 
ing. Ex  parte  Thompson^  1  Mont. 
&  Ayr.  326. 

3.  An  application  for  a  rehearing 
is  by  petition,  not  motion.  Ex  parte 
Cunningham^  3  Dea.  &  Ch.  70. 

4.  On  a  rehearing,  the  party  pe- 
titioning opens.  Ex  parte  Cunning^ 
ham,  3  Dea.  &  Ch.  73. 

5.  A  petition  of  rehearing  in 
bankruptcy  is  not  limited  to  six 
months.       Ex     parte     Greentooadj 

1  Mont.  &  Ayr.  65.     S.C.  3  Dea.  & 
Ch.  398. 

6-  The  time  for  rehearing  ought 
to  be  limited.  Per  Sir  J.  Cross.  Ex 
parte  Simpson,  I  Mont.  &  Ayr.  565. 

7.  A  petition  for  rehearing  need 
not  state  the  ground  on  which  the 
rehearing  is  sought:  if  it  do,  the 
party  is  limited  to  the  special 
ground  stated.  Ex  parte  Green- 
tDOod,  1  Mont.  &  Ayr.  65. 

8.  If  on  a  rehearing  new  facts 
be  introduced,  it  must  be  by  a  sup- 
plemental petition  ;  the  original  pe- 
tition being  also  set  down  for  re- 
hearing. Ex  parte  Cunningham^ 
3Dea.&Ch.  71. 

9.  No  rehearing  as  to  costs  alone. 
Ex  parte  BumeU,  2  Dea.  &  Ch.  640. 

10.  No  rehearing  for  costs 
omitted  by  mistake.  Ex  parte  Bur- 
nell,  1  Mont.  &  Ayr.  38. 

11.  The  rule  that  no  petition  for 
rehearing  is  allowed  for  costs  only, 
does  not  apply,  come  sembte,  to  a 
rehearing  on  the  ground  of  an 
erroneous  decision  on  the  merits, 
although  the  material  effect  of  such 
decision  may  be  to  render  the  party 
liable  for  costs.     Ex  parte  White, 

2  Dea.  &  Ch.  334. 


RELATION. 

1.  An  agreement  for  a  lease  is  not 
annulled  by  the  bankruptcy  of  the 
intended  lessee.  Morgan  v.RhodeSy 
1  Mont.  &  Ayr.  216.  S.C.  1  Mylne 
&  Keen,  435;  and  see  Crosbie  v. 
Tooke,  1  Manning  &  Ryland,  431. 

2.  Upon  the  hiring  of  a  servant 
by  the  year,  the  issuing  a  commis* 
sion  against  the  master  during  the 
year,  is  not  a  dissolution  of  the  con- 
tract. Thomas  v.  Wiiliamsy  3  Nev. 
&  Man.  549. 

3.  A  loan  of  money,  on  a  pledge,  is 
not  protected  by  sect.  82. of  6  Geo.  4. 
c.  1 6.  Cannon  v.  Denew,  1 0  Bing. 296- 

4.  A  payment  on  a  sale  of  goods  is 
protected  by  section  82.  of  6  Geo.  4. 
c.  J  6.  Per  Tindal,  C- J.  Cannon  v. 
Denew,  10  Bing.  296. 

5.  If  a  trader  in  England  be  in  the 
habit  of  consigning  goods  to  his 
agent  in  America  for  sale,  on  the 
faith  of  which  consignments  he 
draws  bills  upon  the  agent,  which 
are  negotiated  through  a  mercantile 
house  in  London,  and,  upon  the 
non-acceptance  by  the  agent  of 
some  of  the  bills,  the  mercantile 
house  request  the  trader  to  order 
his  agent,  if  he  do  not  pay  the  bills, 
to  deliver  to  the  correspondent  of 
the  mercantile  house,  such  property 
as  he  has  of  the  traders,  and  such 
order  is  accordingly  given,  the  event 
upon  which  the  transfer  is  to  be 
made  and  the  amount  of  the  trans* 
fer  being  very  uncertain,  but  before 
it  reach  America  the  trader  com- 
mit an  act  of  bankruptcy,  upon 
which,  after  the  arrival  of  the  letter 
in  America,  a  commission  issues^ 
and  after  the  issuing  the  commis- 
sion the  goods  are  delivered  to  the 
correspondent :  Held,  the  goods 
pass  to  the  assignees  under  the 
commission.  CarvaUio  v.  Bum. 
4  Barn.  &  Adol.  383. 

See  Valid  Payments, 
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RENEWED  FIAT. 

A  renewed  fiat  must  be  taken  out 
by  or  in  the  name  of  a  creditor  for 
100/.  Ex  parte  Mauie^  1  Mont.  & 
Ayr.  46. 

See  Fiat,  10. 


RENT. 

See  Petitioning  Creditor's 
Debt,  1. 


REPORTS. 

The  master's  report  should  only 
state  facts,  leaving  the  conclusions 
of  law  to  the  Court.  Ex  parte  Cox 
and  ex  parte  SmWh  3  Dea.  &  Ch.  11 . 

See  Petition,  Form  op,  5. — 
Practice,  11. 12.  IS. 


REPUTED  OWNERSHIP. 

1.  If  the  true  owner  of  goods,  in 
the  order  and  disposition  of  a  trader, 
demand  them  from  him  before  an 
act  of  bankruptcy,  they  will  not 
pass  to  the  assignees  under  6  Greo. 
4.  c.  16.  s.  72.  8mUk  v.  Topping, 
2  NeTille  &  Manning,  421. 

2.  The  consent  of  the  real  owner, 
and  not  merely  of  an  interme- 
diate possessor,  is  necessary,  in 
order  tliat  property  should  pass  as 
in  the  reputed  ownership.  Prater  v. 
Swansea  Canal  Company^  S  Neville 
&  Manning,  391. 

3.  In  an  action  by  the  proprietor 
against  a  person  who  has  seized  his 
goods,  which  were  in  the  possession 
of  a  trader  who  afterwards  commit- 
ted an  act  of  bankruptcy)  the  defen- 


dant cannot  set  up  title  of  the 
signees,  upon  the  ground  of  the 
goods  having  been  in  the  reputed 
ownership  of  the  bankrupt.  Prater 
V.  Swansea  Canal  Company^  S  Ne- 
ville Sl  Manning,  S91. 

4.  The  question  in  reputed  owner- 
ship often  is,  not  wheUier  they  be 
chattels,  but  admitting  that,  whe- 
ther they  be  such  of  which  the  pos- 
session draws  along  with  it  the  re- 

Sutation  of  ownership.    Per  Sir  G. 
Lose.    £x  parte  RuMerj  1  Moot.  & 
Ayr.  493. 

5.  A  steam-engine  erected  for 
the  purpose  of  working  a  colliery, 
to  be  used  by  the  lessee  of  such  col- 
liery during  his  term,  but  to  be  held 
as  the  property  of  the  landlord, 
subject  to  such  use,  will  not  pass 
to  the  assignees  of  the  tenant  on 
his  bankruptcy,  for  it  does  not  pass 
to  assignees  under  the  description  of 
*'  goods  and  chattels  "  in  6  Geo.  4. 
c.  16.  8.  72.,  nor  had  the  bankrupt 
the  actual  or  apparent  ownership. 
Coombs  V.  Beavmonty  5  Barn.  & 
Ad.  72.  S.C.  2  Neville  &  Manning, 
235. 

6.  There  seems  not  to  be  any 
distinction  with  respect  to  reputa- 
tion of  ownership  between  such 
fixtures  as  would,  as  between  land- 
lord and  tenant,  be  removeable,  and 
those  which  would  not.  D.Parke,  J. 
Coombes  v.  Seaumonty  5  Bam.  & 
Adoi.72.  S.C.  2  Neville  &  Mamung, 
235. 

7*  The  furniture  and  fixtures  of  a 
coal  mine  is  property  of  which  the 
party  who  works  the  mine  is  the 
reputed  owner,  and  which,  upon  his 
bankruptcy,  pass  to  the  assignees, 
under  6  Geo.  4.  c.  16.  s.  72.  unless 
the  reputation  of  ownership  is  rebut- 
ted by  any  custom  to  let.  Coombes 
V.  JBeaumontf  2  Neville  &  Manning, 
235.   5  Barn.  &  Adol.  72. 
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8.  Machinery  and  utensils  affixed 
to  the  inheritance  for  the  purposes 
of  trade  only,  in  a  place  where,  as 
such,  they  would,  as  between  land- 
lord and  tenant,  have  commonly 
been  removed,  and  may  in  fact  be  re- 
moved without  injury  to  the  freehold, 
are  not  to  be  taken  as  part,  of  the 
inheritance,  but  as  personal  estate, 
and  pass  to  assignees.  Trappes  v, 
Barter,  3  Tyrw.  628.  S.C.  2  Cromp- 
ton  &  Meeson,  153. 

9.  Machinery  and  utensils  affixed 
to  the  freehold  for  the  purposes  of 
trade,  which,  from  the  circumstances 
of  its  erection,  necessarily  became 
part  of  the  freehold,  do  not  pass  to 
the  assignees  of  the  tenant.  Trappes 
V.  Barter,  3  Tyrw.  603, 

10.  Tenants  fixtures  are  not  in  the 
reputed  ownership  of  a  bankrupt, 
so  as  to  prejudice  a  mortgagee. 
BoydeU  v.  macmichael,  I  Crompton, 
Meeson,  &  Roscoe,  177. 

1 1.  The  assignees  are  entitled  to 
trade  fixtures.  Ex  parte  Lloyd, 
1  Mont.  &  Ayr.  503. 

12.  A  mortgage  was  made  of 
premises  and  machinery  which  in- 
cluded a  steam-engine,  &cc,  erected 
for  trade  purposes,  and  fixed  to  the 
freehold ;  the  mortgagors  continued 
in  possession,  and  become  bankrupt: 
Held,  1st,  the  steam-engine  might 
be  removed  ;  2d,  it  was  well  mort- 
gaged, and  not  in  the  reputed  own- 
ership. Ex  parte  Loyd,  1  Mont.  & 
Ayr.  494. 

13.  Cart-horses  hired  by  iron- 
mongers are  not  in  their  reputed 
ownership,  there  being  a  well-known 
custom  to  hire  them.  Ex  parte 
Wigging,  2  Dea.  &  Ch.  269-  S.C. 
Mont.&Bli.  168. 

14.  A.  is  in  the  habit  of  sending 
skins  to  B.'s  tan  yard  to  be  dressed, 
with  an  account  of  Che  dressed  lea- 
ther, as  being  sold  by  him  to  A. ; 
this  mode  of  dealing  was  only  prac- 

VOL.  I. 


tised  by  B.  with  A.,  nor  was  B.  in 
the  habit  of  dressing  skins  for  any 
other  person ;  a  quantity  of  these 
skins  were  mixed  with  b.'s  general 
stock  at  the  time  of  his  bankruptcy : 
Held,  they  passed  to  his  assignees. 
Ex  parte  BaUen,  3  Dea.  &  Ch.  329. 

15.  If  B.  have  possession  of  A.*8 
wines  to  sell  on  commission,  and 
they  stand  in  the  name  of  B.,  and 
A.  closes  the  connexion,  and  re- 
guires  B,  to  deliver  up  the  wines, 
which  B.  neglects  to  do,  and  be- 
comes bankrupt,  the  wines  are  not 
in  his  reputed  ownership.  Ex  parte 
Moldant,  3  Dea.  &  Ch.  351. 

16.  It  has  been  agitated  whether 
to  prevent  the  operation  of  reputed 
ownership  it  be  necessary  to  give 
notice  to  the  trustee  of  the  assign- 
ment of  the  equitable  interest  of 
which  he  is  trustee.  Smith  v.  Smith, 
2  Crompton  &  Meeson,  231.  S.C. 
4  Tyrw.  56* 

17>  Notice  to  one  of  several  trus- 
tees is  sufficient  to  prevent  the  re- 
putation of  ownership  in  trust  pro- 
perty. Smith  v.  Smith,  4  Tyrw.  54. 
S.C.  2  Crompton  &  Meeson,  231. 

18.  If  notice  of  an  assignment  of 
an  equitable  interest  be  given  to  a 
trustee,  the  reputation  of  ownership 
is  rebutted,  whatever  be  the  purpose 
for  which  the  notice  was  given. 
Smith  V.  Smith,  4  Tyrw.  55.  S.C. 
2  Crompton  8c  Meeson,  231. 

19.  A  mere  conversation  between 
the  agent  of  the  assignee  and  a 
clerk  at  the  insurance  office  is  not 
notice  to  the  office.  Ex  parte 
Carbis,  1  Mont.&  Ayr.  693,  in  note. 

20.  A  debenture  of  a  tontine  an- 
nuity was  purchased  by  a  father  for 
his  son,  in  the  name  of  a  banker, 
who  had  possession  thereof,  and  re- 
ceived the  dividends  thereon,  and 
placed  them  to  'the  credit  of  the 
father  s  accounts,  is  not,  on  the  bank- 
ruptcy of  the  banker,  in  his  reputed 
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ownership,  as  he  held  it  on  a  trust. 
£x  parte  Douglas^  3  Dea.  &  Ch.  310. 

21.  The  bankrupt  assigned  two 
policies  of  insurance,  but  gave  no 
notice;  the  assignee  wrote  to  the 
office,  *'  I  am  the  holder  of  the  un- 
dermentioned policies,"  and  inqui- 
ring what  the  office  would  give  for 
them :  Held  sufficient  to  prevent 
the  reputed  ownership  irom  attach- 
ing. Ex  parte  StriglUy  2  Dea.  &  Ch. 
314.    S.C.  Mont.  ^  Bli.  502. 

22.  Where  shares  of  an  insurance 
company  are  held  in  the  name  of 
the  bankrupt,  who  is  trustee,  they 
are  not  in  his  reputed  ownership. 
Ex  parte  Watkins^  1  Mont.  &  Ayr. 
689. 

23.  If  one  of  two  joint  creditors 
assign  to  his  co-creditor  his  interest 
in  the  debt,  notice  must  be  given  to 
the  debtor  to  prevent  the  operation 
of  reputed  ownership.  Dean  v. 
Jctmes^  1  Neville  <Sc  Manning,  392. 

24-  Upon  the  assignment  of  a  debt 
the  reputed  ownership  is  in  the 
assignor  until  notice  is  given  to  the 
debtor.  Btick  v.  Lee^  3  Nev.  & 
Man.  580. 

25.  The  husband  and  wife  trans- 
ferred the  wife's  interest  in  a  legacy 
to  a  creditor  of  the  husband,  the 
creditor  gave^notice  to  the  execu- 
tor, who  said  he  would  not  pay  to 
the  creditor,  but  to  the  wife  ;  after 
which  the  husband  assigned  all  his 
property  to  the  assignees  under  the 
insolvent  act,  afler  which  the  legacy 
was  paid  to  the  wife  :  Held,  the 
interest  in  the  legacy  passes  to  the 
assignees.  Best  v.  Argksy  2  Cromp- 
ton  &  Meeson,  394. 

26.  A  ship-owner  assigned  to  A.B. 
the  freight  earned  and  to  be  earned 
of  a  ship ;  he  delivered  the  charter- 
party  to  A.B.,  and  gave  notice  of 
the  assignment  to  the  person  to 
whom  the  ship  was  chartered ;  the 
owner    became    bankrupt:     Held, 


the  freight  was  not  in  his  reputed 
ownership.  Douglau  v.  RusstUj 
4  Sim.  524,    affirmed    on    appeal, 

1  Mylne  &  Keen,  48& 

27*  The  Court  can  order  the  as- 
signees to  deliver  up  property  al- 
leged to  have  been  in  the  reputed 
ownership  of  the  bankrupt.  Ex  parte 
Ji/Mdant,  3  Dea.  8c  Ch«  351. ;  see  ex 
parte  Wiggins^  Mont.  &  Bli.  168. 
S.C.  2  Dea.  «c  Ch.  209.,  and  con- 
stant practice. 

28.  The  Court  will  not  order  the 
messenger  to  withdraw  from  pos- 
session of  goods  alleged  to  have 
been  in  the  reputed  ownership  of 
the  bankrupt.      Ex  parte  JSbrlni^, 

2  Dea.  &  Ch.  389. 


RESERVED  BIDDING. 

On  the  sale  of  the  property 
pledged,  the  assignees  cannot  have 
a  reserved  bidding.  Re  Skmner^ 
1  Mont.  &  Ayr.  81. 


RESTORING  PETITION   TO 
PAPER. 

When  done.  Ex  parte  Tkampum, 
1  Mont.  &  Ayr.  326. 


RETAINER  OF  SOLICITOR. 

As  to  the  retainer  of  a  solicitor, 
see  ex  parte  QxUes,  1  Mont,  h  Ayr, 
330. 


RETROSPECTION. 
See  Construction. 
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SALES. 

See  Jurisdiction  of  the  Court 
OF  Review,  6.  12.  13.  19.  28.  30. 
31. 


SCANDAL. 

An  affidavit  may  be  referred  for 
scandal  after  the  hearing  of  the  pe- 
tition. Ex  parte  WiUiamsonj  2  Dea. 
&  Ch.  414. 

See  Affidavits,  5,  6. 


SEAL  OF  COURT  OF  REVIEW. 

Quaere,  as  to  necessity  for  affix- 
ing a  sea)  to  the  orders  of  the  Court 
of  Revieur?  Airton  v.  Davis^  1  Mont. 
&  Ayr.  258,  in  note. 


SECOND  COMMISSION,  OR 
FIAT. 

L  It  is  not  of  course  to  supersede 
a  second  commission  against  an  un- 
certificated bankrupt  on  the  appli- 
cation of  the  assignees,  &c.  under 
the  first.  Ex  parte  Devas^  1  Mont. 
&  Ayr.  420. 

2.  If  the  existence  of  two  com- 
missions create  inconvenience,  one 
of  them,  probably  the  first,  will  be 
superseded.  Per  Sir  George  Rose. 
Ex  parte  Z^ero^,  1  Mont.&  Ayr.  436- 


SECURITY  FOR  COSTS. 

See  Costs,  Security  for. 


SERVANTS. 

Upon  the  hiring  of  a  servant  for 
a  year,  the  issuing  a  commission 
against  the  roaster  during  the  year 
is  not  a  dissolution  of  the  contract, 
Thonuu  V.  Williams,  3  Nev.  &  Man. 
549. 

See  Allowance  to  Servants. 


SERVICE  OF  PETITION. 

1.  If  one  of  two  assignees  peti- 
tions, the  other  must  be  served. 
Ex  parte  Harris,  2  Dea.  &  Ch.  4. 

2.  Where  an  executor  becomes 
bankrupt,  the  petition  praying  that 
a  sum  miffht  be  paid  over  to  which 
the  petitioner  was  entitled  under 
the  trusts  of  the  will  must  be  served 
on  the  other  executor,  on  the  bank- 
rupt, and  on  the  assignees.  Ex 
parte  Cutting,  2  Dea.  &  Ch.  3. 

3.  Where,  on  a  petition  to  stay 
the  certificate,  the  bankrupt's  soli- 
citor requested  delay,  and  under- 
took to  serve  the  petition  on  the 
bankrupt,  the  latter  cannot  after- 
wards have  the  petition  called  on, 
out  of  turn,  to  be  dismissed  for  want 
of  personal  service.  Semble,  That 
the  rule,  that  a  bankrupt  cannot 
waive  the  necessity  of  personal  ser- 
vice of  a  petition  to  stay  his  certi- 
ficate, does  not  apply  where  a  pro- 
fessional man  is  interposed.  Ex 
parte  Hetherington,  1  Mont.  &  Ayr. 
607. 

4.  The  petition  of  an  equitable 
mortgagee  must  be  served  on  the 
assignees;  service  on  the  solicitor 
to  the  commission  is  not  enough. 
Ex  parte  Cooks,  3  Dea.  &  Ch.  24. 

5.  On  a  petition  by  the  assignees 
to  expunge  a  proof  made  on  a  bill 
of  exchange,  the  proof  being  made 
by  the  holder  against  the  acceptor^ 
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on  the  ground  that  it  had  since  been 
paid  by  a  third  party,  the  drawer 
must  be  served,  though  the  assignees 
have  the  bill  in  their  possession.  £x 
parte  Greentooody  1  Mont.  &  Ayr. 
65.  8.  C.  2  Dea.  &  Ch.  S98. 

6.  It  seems  a  party  may  depose 
vivd  voce  to  having  been  served.  Ex 
parte  Ttdl,  1  Mont.  &  Ayr.  225. 

7.  If  the  sole  assignee  be  a  cre- 
ditor and  sign  the  consent  to  the 
supersedeas,  he  need  not  be  served 
with  the  petition  to  supersede*  £x 
parte  Ramsay^  1  Mont.  &  Ayr.  708. 

8.  Where  no  charge  is  made 
against  commissioners  in  a  petition 
served  on  them,  they  need  not  ap- 
pear. Ex  parte  Perkins^  1  Mont.  & 
Ayr.  525. 

9.  If  the  creditors  who  elect  an 
assignee  be  relations,  and  their  debts 
prima  facie  of  a  doubtful  nature, 
the  assignee  might  be  removed  with- 
out serving  the  creditors.  Per  Chief 
Judge.  Ex  parte  Copelandt  1  Mont. 
6l  Ayr.  S07. 

10.  Petition  not  served  cannot 
be  advanced.  Ex  parte  Harding^ 
1  Mont.&  Ayr.  115. 


SERVICE,  SUBSTITUTED. 

1.  Substituted  service  of  an  order 
to  pay  money  not  allowed.  Ex 
parte  Satufys,  3  Dea.  &  Ch.  84. 

2.  Substituted  service  on  the  pe- 
tioning  creditor  allowed,  under  the 
circumstances,  of  a  petition  to  annul 
a  fiat.  Ex  parte  Sell,  2  Dea.  &  Ch. 
S33.  S.  P.  ex  parte  Pippin,  2  Dea. 
&  Ch.  361. 

4.  A  petition  to  remove  assignees 
was  ordered  to  stand  over  to  insti- 
tute enquiries  ;  one  of  the  assignees 
aflerwards  absconded;  substituted 
.service  on  his  solicitor,  of  a  petition 


to  confirm  a  report  unfavourable 
to  him,  ordered.  £x  parte  Cox, 
2  Dea.  &  Ch.  191. 


SET-OFF. 

1.  Where  there  are  cross  accep- 
tances, and  the  right  of  setK^ff  clear, 
the  Court  will  restrain  the  assignees 
from  bringing  an  action.  Ex  parte 
Clegg,  1  Mont.  &  Ayr.  91. 

2  If  a  London  banker  return  one 
bill  to  his  country  correspondent, 
and  debit  him  with  the  amount,  and 
the  banker  have  in  his  hands  suffi- 
cient assets  to  pay  the  bill,  and  the 
correspondent,  after  the  arrival  of 
the  bill,  return  it  to  the  bankers, 
that  he  may  set  off  the  amount 
against  acceptances  of  the  bankers 
in  the  hands  of  the  customer  from 
whom  the  returned  bill  was  re- 
ceived, it  cannot  be  set-oiF.  Bdcher 
V.  Lloyd,  10  Bing.  310. 

3.  If  the  bankrupt,  after  the  bank- 
ruptcy, and  before  his  certificate, 
sell  goods  to  one  of  his  creditors, 
the  creditor  cannot,  in  an  action 
brought  by  the  bankrupt,  after  ob- 
taining his  certificate,  for  the  price 
of  the  goods,  set-off  the  old  debt, 
it  being  barred  by  the  certificate. 
Hayllar  v.  Sherwood,  2  Nev.  &  Man. 

4r01. 

4.  Payments  improperly  made  as 
the  consideration  for  signmg  a  com- 
position deed  may  be  deducted  or 
set-.off  from  a  proof  made  under  a 
subsequent  fiat  for  a  subsequent 
debt.  Ex  parte  Minion,  1  Mont.  & 
Ayr.  440. 

5.  J.  apprenticed  his  son  to  the 
bankrupt  two  years  before  his  bank- 
ruptcy, and  agreed  to  pay  a  pre- 
mium of  200/. ;  J.  was  in  partnership 
with   T.,  and  the  bankrupt   owed 
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them  a  joint  debt  exceeding  the 
amount  due  from  J.  to  the  bankrupt: 
Held,  J.  cannot  set-off  the  appren- 
tice fee  against  the  joint  debt  due 
from  the  bankrupt  to  J.  and  T. 

The  Court  ordered  100^  to  be 
paid  by  J*  -to  the  assignees,  together 
with  the  costs  of  the  petition.  Ex 
parte  Soamet,  S  Dea.  &  Ch.  S20. 


SHERIFF. 

1.  In  an  action  of  trover  by  as- 
signees against  a  sheriff  for  goods 
of  the  bankrupt  seized  under  dLji.fa, 
after  notice  of  an  act  of  bankruptcy, 
the  Court  will  not  stay  the  proceed- 
ings, upon  the  sheriff  paying  to  the 
assignees  the  produce  of  the  goods 
and  restoring  fixtures,  unless  they 
agree  to  the  amount  to  be  reco- 
vered. Gibson  V.  Humphrey^  8  Tyrw. 
589. 

2.  If  the  sheriff  delay  selling  un- 
der 9ifi.fa,  for  an  unreasonable  time, 
and  in  the  interval  an  act  of  bank- 
ruptcy be  committed,  by  which  the 
plaintiff  be  damnified,  the  sheriff,  on 
proof  of  the  injury  by  the  bank- 
ruptcy, is  liable  to  the  plaintiff. 
Bales  V.  Wwgfidd^  2  Nev.  &  Man. 
831. 

S.  If  the  sheriff  levy  under  a  ^. 
Jo.  upon  a  judgment  on  a  warrant 
of  attorney,  and  after  the  seizure 
the  defendant  commit  an  act  of 
bankruptcy,  and  the  sheriff  proceed 
to  sell,  and  on  the  second  day  of 
sale,  when  nearly  concluded,  notice 
of  the  act  of  bankruptcy  be  given  to 
the  sheriff,  and  that  a  docket  has 
been  struck,  and  after  which  he  re- 
ceive the  proceeds,  and  pay  them 
over  to  the  execution  creditor,  the 
sheriff  is  liable  in  an  action  of  as- 
sumpsit by  the  assignees.   Crossfieid 


V.  Stanley y  1  Nev.  &  Man.  669.  S.  C. 
4*  Barn.  &  Adol.  87. 

4.  Whether  a  sheriff  who,  in  obe- 
dience to  a  Jieri  facias^  seizes  the 
goods  of  a  trader  after  a  secret  act 
of  bankruptcy,  be  liable  in  trover  by 
the  assignees.  Garland  v.  Carlile  in 
error,  S.C.  6  M.  &  Sco.  24^  3  Tyrw. 
705.  S.  C.  10  Bing.  298.  S.  C.  2  Cr. 
&  Mee.  31.  Gurney,  J.,  Taunton,  J., 
Parke,  J  ,  and  Littledale,  J.,  pra : 
Denman,  C.  J.,  Vaughan,  B.,  Bolland, 
B.,  and  Bayley,  B.,.  contra,  who  dis- 
sented from  Balme  v.  HuUon^  as  de- 
cided in  error,  2  Tyrw.  620.  2  Cr. 
&  Jer.  19.    1  Cr.  &  Mee.  262. 

See  EviDENCBy  10. 


SHQRT  BILLS. 

Any  party  has-  a  right  to  come  to 
the  Court  for  relief  against  the  as- 
signees, in  respect  of  all  acts  done 
by  them  as  such ;  this  is  the  ground 
of  the  interposition  of  the  Court  in 
the  case  of  short  bills.  Per  Chief 
Judge.  Ex  parte  Clegg^  1  Mont.  & 
Ayr.  92. 


SIGNATURE  TO  PETITION. 
See  Petition,  Signature  to^  9. 10. 11. 


SINE  DIE  ADJOURNMENT. 
See  Adjournment  sine  die. 


SIX  MONTHS  WAGES  TO 
SERVANTS. 

See  Allowance  to  Clerks  andx 
Servants. 
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SOLICITOR- 

L  The  Court  will  exercise  suia- 
nary  jurisdiction  over  a  solicitor 
for  acts  done  as  an  officer  of  the 
Court  only.  Ex  parte  Bully  S  Dea. 
&Ch.  116. 

2.  For  the  consequences  of  ad- 
vice given  to  the  assignees,  whereby 
the  estate  is  injured,  the  Court  will 
hold  an  attorney  liable.  Per  Chief 
Judge.  Ex  parte  BuUy  3  Dea.  &  Ch. 
119. 

5.  A  petition  that  three  attornies 
should  pay  to  the  assignees  money 
received  by  the  former  as  the  bank- 
rupt's solicitors  under  an  order  in 
Chancery,  dismissed,  as  one  of  the 
three  was  not  a  solicitor  of  the 
Court  of  Review. 

Quaere.  Whether  it  would  have 
been  ordered  if  all  three  had  been 
solicitors  of  that  court  ?  Semble,  not. 

Ex  parte  ffich,  2  Dea.  &  Ch.  573. 

4.  «  On  behalf  of  J.  P.  I  hereby 
give  you  notice,  that,  &c.  and  on 
such  behalf  as  aforesaid  I  give  you 
this  further  notice,  that  /  am  ready 
and  hereby  offer  to  allow  and  pay 
the  costs  of,"  &c. ;  Held,  SipersoncU 
undertaking  by  the  solicitor.  Ex 
parte  Benlle?/,  2  Dea.  &  Ch.  578. 

5>  Solicitor  ordered  to  deliver  the 
proceedings  and  monies  to  the  as- 
signees. £x  parte  Hudaon^  2  Dea. 
&  Ch.  507. 

6.  Qusere.  Whether  the  bill  to 
the  choice  of  assignees  must  be 
taxed  by  the  commissioners  before 
the  solicitor  can  sue  upon  it,  if  the 
assignees  waive  the  objection  ?  Bav" 
r^i  v.  Busbandf  1  Nev.  &  Man.  730. 

7*  If,  at  the  meeting  for  choice 
of  assignees,  all  the  creditors  refuse 
to  become  assignee,  but  the  credi- 
tors apply  to  a  stranger,  who  is  pre* 
sent,  to  become  assignee,  and  the 
stranger  state  that  he  will  not  do  so 
to  incur  any  liability,  upon  which 


the  solicitor  to  the  commission  give 
him  an  undertaking  to  indemnify 
him  from  all  the  consequences,  and 
he  then  consents  and  is  appointed 
assignee,  this  engagement  is  not 
illegal.  Gilmour  v.  ISngj  1  Cr.  & 
Mee.  616.  S.  C.  3  Tyrw.  584. 

8.  That  the  solicitor  to  the  com- 
mission cannot  purchase  the  bank- 
rupt's property  is  a  rule  to  be  ad- 
hered to.  Ex  parte  Parley^  3  Dea. 
&Ch.  110. 

9.  The  admission  of  a  solicitor 
under  peculiar  circumstances  or- 
dered to  be  enrolled  nunc  pro  Acne. 

Ex  parte  A ^  3  Dea.  &  Ch.  417. 

S.  P.  ex  parte  Jofiner,  3  Dea.  & 
Ch.  10. 

10.  Creditors  may  petition  to  tax 
the  solicitor's  bill  of  costs,  though 
paid,  the  assignees  having  been 
guilty  of  dereliction  of  duty  in  not 
filing  the  bill  with  the  proceedings. 
Ex   parte    Cadky   1   Monu  &  Ayr. 

See  Costs,  9* 


SPECIAL  CASE. 

1.  General  order  as  to  prepara- 
tion of    1  Mont.  &  Ayr.  Appendix* 

2.  The  Court  of  Review  cannot 
dispense  with  the  appellant's  signa- 
ture to  a  special  case.  £x  parte 
RMfuony  2  Dea.  &  Ch.  583. 

3.  The  determination  of  the  judge 
as  to  the  settlement  of  a  special 
case  is  final.  Ex  parte  Low^  1  Mont. 
&  Ayr.  189. 

4.  It  is  not  discretionary  in  the 
judges  of  the  Court  of  Review  to 
refuse  a  special  case  when  the  party 
is  entitled  to  appeal.  Ex  parte 
HifUony  2  Dea.  &  Ch.  407. 

5.  Quaere,  as  to  the  obligation  on 
the  judges  of  the  Court  of  Review 
to  si^n  a  special  case  ?  Ex  parte 
Hatvtey^  3  Dea.  &  Ch.  234. 
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6.  It  18  imperative  of  the  judges 
of  the  Court  of  Review  to  sign  a 
special  case.  Ex  parte  Turner, 
1  Mont.  &  Ayr.  S68. 

See  Appeal. 


SPECIAL  CASE  FROM  COM- 
MISSIONER. 

Special  case  sent  from  commis- 
sioner must  be  brought  on  upon 
petition.  Ex  parte  JohnstoUf  1  Mont. 
&  Ayr.  622. 


SPECIFIC  PERFORMANCE. 

1.  If  the  intended  lessor  and  lessee 
both  become  bankrupt,  and  the  as- 
signees agree  to  take  a  lease,  semble 
the  Court  have  not  jurisdiction  to 
enforce  specific  performance.  Ex 
parte  LucaSy  1  Mont.  &  Ayr.  93.  S.  C. 
S  Dea.  &  Ch.  144. 

2.  Specific  performance  decreed 
under  the  circumstances.  Ex  parte 
Sideboiham,  1  Mont.  &  Ayr.  655. 


STAMP. 


A  joint  and  several  promissory 
note  was  made  for  the  repayment 
of  a  loan,  and  one  of  the  party  signs 
it  some  days  after  the  party  who 
borrowed  the  money  :  Held,  that 
the  note  did  not  require  an  additional 
stamp,  if  the  last  signature  were 
before  the  money  was  advanced,  or 
if  the  promise  to  sign  were  made 
before  the  advance.  Ex  parte  WhUe^ 
2^  Dea.  &  Ch.  384.. 


STANDING  OVER. 
See  Costs,  1 1.  42. 


STATUTE  OF  LIMITATIONS. 

1.  A  debt  barred  by  the  statute 
of  limitations  will  not  support  a  com- 
mission. See  ex  parte  Nohes^  1  Mont. 
&  Ayr.  461,  and  Middlelon  v.  Muck' 
iawy  10  Bing.  401. 

2.  Statute  of  limitations  not  a  bar 
in  cases  of  fraud ;  so  that  assignees 
may  petition  to  expunge  a  proof, 
and  have  the  dividends  returned, 
after  six  years,  in  a  case  of  fraud. 
Ex  parte'  BoUon,   1  Mont.  &  Ayr. 

S.  Quaere,  Whether  simple  con- 
tract creditors  be  barred  by  the 
statute  of  limitations  after  a  super- 
sedeas. Per  Sir  George  Rose.  Ex 
parte  Davy^  1  Mont.  &  Ayr.  300. 


STATUTES. 
See  Construction. 


STAYING  ADVERTISEMENT 
IN  THE  GAZETTE. 

1.  The  application  to  stay  the 
advertisement  in  the  Gazette  will 
not  be  heard  unless  the  proceedings 
be  in  Court,  or,  as  it  seems,  unless 
there  be  a  strong  affidavit  of  sol- 
vency. Ex  parte  PoumeU,  1  Mont. 
&Avr.  116. 

2.  The  Lord  Chancellor  will  stay 
the  insertion  of  the  advertisement 
in  the  Gazette.  Ex  parte  Nokes^ 
1  Mont.  &  Ayr.  4-61. 

3.  No  principle  more  clear  in 
the  bankrupt  law  than  that  where 
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a  tradei*,  against  whom  a  commis- 
sion had  been  issued,  came  before 
the  Lord  Chancellor,  and  swore 
that  he  owed  no  debt  to  the  peti- 
tioning creditor,  and  had  committed 
no  act  of  bankruptcy,  but  that  on 
the  contrary  he  was  perfectly  sol- 
vent, and  that  he  should  be  ruined 
if  he  was  adjudged  a  bankrupt,  and 
in  the  Gazette,  the  Chancellor  was 
uniformly  in  the  habit  of  suspend- 
ing the  advertisement.  Per  Sir 
G.  Rose.  £x  parte  FkUkerf  2  Dea. 
&  Ch.  329. 

4.  Where  a  trader  swears  he  owes 
no  debt  to  the  petitioning  creditor,- 
and  has  committed  no  act  of  bank- 
ruptcy, and  it  appears  that  the  fiat 
is  fraudulent,  the  insertion  of  the 
advertisement  in  the  Gazette  will 
be  stayed.  Ex  parte  Fletcher^  2  Dea. 
&  Ch.  327. 

5.  Insertion  of  the  advertisement 
stayed  by  the  Lord  Chancellor.  £x 
parte  Keysy  1  Mont.  ^  Ayr. 

6.  The  Court  of  Review  will  stay 
the  insertion  of  the  advertisement 
in  the  Gazette.  £x  parte  Lavender^ 
1  Mont.  &  Avr.  699. 

7.  The  advertisement  va  the  Ga- 
zette will  not  be  stayed  to  give 
effect  to  a  composition  ;  that  is  only 
done  where  the  commission  is  dis- 
puted. Re  Hampden^  2  Dea.  &  Ch. 
209. 


STAYING  CERTIFICATE. 

See  Certificate,  9.  10. 


STOPPAGE  IN  TRANSITU. 

1.  The  legal  right  of  a  vendor  to 
stop  goods  in  transitu  is  determined 
by  the  indorsement  of  the  bill  of 


lading  to  a  third  person.  Per  Den- 
man,  C.  J.  In  re  Wesizjfntkmgt 
2  Neville  &  Manning,  660. 

2.  An  equitable  right  of  (quasi) 
stoppage  in  transitu  remains  in  the 
vendor,  notwithstanding  an  indorse- 
ment of  the  bill  of  lading  by  the 
vendee  to  a  person  who  advances 
money  on  the  security  of  such  in> 
dorsement;  but  such  right  of  the 
vendor  is  subject  to  the  right  of 
the  indorser  to  be  repaid  his  ad- 
vances; and  the  vendor  has  an 
equity  to  require  the  indorser  to 
repay  himself  out  of  other  property 
of  tne  vendee  in  his  hands,  as  fix 
as  it  will  extend;  and  if  the  in- 
dorser apply  the  proceeds  of  the 
property  so  equitably  stopped  ni 
transitu  in  pajrment  oi  his  debt,  the 
vendor  will  have  a  lien  upon  the 
interest  of  the  vendee  in  such  other 
property.  In  re  Westa^fnthiuSy  2  Ne- 
ville &  Manning,  646. 

3.  If  a  quantity  of  rum  bonded 
in  vaults  in  a  warehouse  at  Liver- 
pool be  sold,  and  the  purchaser 
accept  bills  for  the  amount,  and 
the  vendor  negociate  the  bills,  and 
the  invariable  mode  of  delivering 
goods  in  warehouses  at  Liverpool 
is  by  handing  delivery  orders,  but 
which  the  vendor  refuse  to  give, 
except  as  to  a  small  quantity,  and 
the  bills  be  at  maturity  disho- 
noured, the  vendor  is  not  divested 
of  his  right  of  stoppage  in  iranmiih 
notwithstanding  the  vendee  have 
resold  the  rams,  and  received  the 
purchase  money  from  the  sub-ven- 
dee, who  was  permitted  by  the 
warehousemen,  but  without  the 
knowledge  of  the  original  vendor, 
to  gauge  and  cooper  the  casks  in 
the  warehouse,  and  mark  them  with 
his  name.  Dixon  v.  Fato,  2  Neville 
&  Manning,  177*  S.  C.  5  Bam.  & 
Adol.  313. 
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SUBDIVISION  COURT. 

See  Jurisdiction  of  the  Court  of 
Review,  4?.  —  Committal,  1. 


SUITS  BY  ASSIGNEES,  OR 
BANKRUPT. 

See  Assignees,  Suits  by^  32.  S3. — 
Bankrupt,  Suits  by. 


SUPERSEDEAS. 

1.  In  cases  of  supersedeas  the 
great  seal  has  still  a  substantive 
power,  independent  of  that  on  ap- 
peal. Ex  parte  Keys^  1  Mont.  & 
Ayr.  226.  S.  C.  3  Dea.  k  Ch.  ^S. 

2.  If  the  bankrupt  have  tried  the 
validity  of  the  commission  at  law, 
and  that  with  success,  then  he  raa^' 
demand  the  supersedeas.  Per  Sir 
G.  Rose.  Ex  parte  Clarke^  2  Dea. 
&  Ch.  198. 

3.  A  commission  held  under  the 
circumstances  not  supersedeable, 
though  there  were  not  the  requi- 
sites to  support  it,  and  there  had 
been  a  veraict  at  law  against  it. 
£x  parte  Munk^  1  Mont,  ik,  Ayr. 
612. 

Before  Surrender. 

4.  The  bankrupt's  petition  to  su- 
persede will  not  be  heard  till  he 
nave  surrendered,  though  presented 
before  the  forty-second  day,  and 
heard  before  the  enlarged  time  for 
surrender  has  expired.  Ex  parte 
JJhrcJtey  2  Dea.  &  Ch.  91.  S.  C.  Mont. 
486. 

5.  A  petition  to  supersede  for 
want  of  the  requisites  will  not  be 
heard  before  surrender,  though  the 
bankrupt  be  in  America.  Ex  parte 
Kirkman,  1  Mont.  &  Avr.  709.  S.C. 
3Dea.&Ch.  461. 


6.  A  petition  to  supersede  a  joint 
commission  on  consent  of  creditors 
will  be  dismissed  as  to  any  one  of 
the  bankrupts  who  has  not  surren- 
dered, but  ordered  as  to  those  who 
have.  Ex  parte  EnowUon^  3  Dea. 
&Ch.  191. 

7*  A  commission  may  be  super- 
seded, though  the  bankrupt  has  not 
surrendered,  if  he  attended  at  a 
meeting,  and  became  unable  to  sur- 
render at  the  last  meeting  through 
illness.  Ex  parte  Thomas^  3  Dea. 
&  Ch.  234. 

8.  Where  an  action  has  been 
fairly  tried,  and  the  verdict  is 
against  the  commission,  and  the 
bankrupt  is  abroad,  the  fiat  may  be 
superseded  on  the  petition  of  the 
petitioning  creditor,  though  the 
bankrupt  has  not  surrendered.  Ex 
parte  Foidger,  1  Mont.  &  Ayr.  457. 

9.  Although  the  adjudication  has 
been  reversed,  a  creditor  has  no  right 
to  have  the  fiat  annulled  where  the 
bankrupt  has  not  surrendered,  even 
on  a  petition  presented  before  the 
ferty-second  day.  Cross,  J.,  dissen- 
tiente.  Ex  parte  Clarke^  2  Dea.  & 
Ch.  194.  S.  C.  Mont.  &  Bli.  379. 

Staying  Actions* 

10.  Where  a  bankrupt  petitions  to 
supersede,  and  at  the  same  time 
brings  an  action  against  the  peti* 
tioning  creditor  to  try  the  validity 
of  the  fiat,  he  must  elect  which  re- 
medy he  will  pursue.  Ex  parte 
Drakey  2Dea.&Ch.  91. 

11.  A  bankrupt  petitioned  to  su- 
persede, and  at  the  same  time 
brought  an  action ;  the  Court  re- 
fused to  compel  him  to  elect,  but 
ordered  the  petition  to  stand  over 
till  the  result  of  the  action  was  as- 
certained. Ex  parte  ChamberSy  2 
Dea.  &  Ch.  372. 

12.  If  bankrupt  petition  to  super- 
sede,  having   actions   pending,  he 
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must  elect.  Per  Sir  George  Rose. 
Ex  parte  Davy^  1  Mont.  &  Ayr. 
299. 

18.  Where  the  bankrupt  petitions 
to  supersede,  having  commenced 
actions,  he  must  undertake  to  stay 
them,  and  not  to  bring  others  with- 
out leave  of  the  Court.  Ex  parte 
PownaU^  1  Mont.  &  Ayr.  814. 

1 4s  The  bankrupt  may  petition 
to  supersede,  without  undertaking 
not  to  bring  actions.  Ex  parte 
Dabf,  I  Mont.  8c  Ayr.  ^^. 

Copies  €f  JMpOt%tUM8» 

15.  When  the  bankrupt  petitions 
to  annul  the  fiat  (a),  on  the  ground 
that  he  has  not  committed  en  act 
of  bankruptcy,  the  Court  will  order 
him  to  be  furnished  with  copies  of 
the  depositions  relating  to  the  act 
of  bankruptcy.     Ex  parte   Smith, 

5  Dea.  &  Ch.  101. 

Before  IHme  for  opening  has  expired. 

16.  Where  the  petitioning  credi* 
tor  becomes  bankrupt  before  the 
fourteen  days  for  opening  the  fiat 
have  elapsed,  the  Court  will  not  su- 
persede on  the  petition  of  another 
creditor  who  is  prepared  to  issue  a 
new  fiat.     Ex  parte  Smithy  1  Mont. 

6  Ayr.   78.     S.  C.  8  Dea.  &  Ch. 
309. 

17.  The  petitioning  creditor  left 
the  country,  and  it  was  apprehended 
the  bankrupt  would  follow  him.  The 
fourteen  days  for  opening  the  fiat 
had  not  elapsed;  a  creditor  peti- 
tioned to  supersede,  undertaking  to 
issue  a  new  fiat,  but  the  Court  would 
not  interfere.  Ex  parte  Medley^ 
1  Mont.  &  Ayr.  79. 

18.  If  a  petitioning  creditor  be 
too  poor  to  go  on  with  the  fiat,  it 
may  be  superseded  before  the  four- 
— •- — - — — .  

(a)  Qu.  Reverse  the  adjudication  ? 


teen  days  for  opening  have  expired, 
he  consenting.  Ex  parte  Segre^ 
1  Mont«&  Ayr.  79,  in  note. 

Azsigneee  petiOomnff. 

19.  Nothing  will  be  looked  at 
with  more  jealousy  than  assignees 
coming  to  supersede.  Per  Sir  G. 
Rose.  Ex  parte  JBumell,  1  Mont.  Sc 
Ayr.  44. 

Misdetayftion, 

20.  Rule  as  to  superseding  fiat 
for  misdescription  of  the  bankrupt. 
Ex  parte  Miilsj    1   Mont.  &  Ayr. 

8ia 

21.  A  bankrupt,  who  had  lived 
in  Brompton,  and  had  a  room  in  the 
custom-house,  four  days  before  the 
issuing  the  fiat  he  took  lodgings  in 
Arundel  Street,  of  which  place  he 
was  described  in  the  fiat.  It  was 
superseded  for  misdescription.  Ex 
parte  Tanner^  2  Dea.  &  Ch.  568. 

22.  A  commission  issued  against 
a  trader  by  the  name  of  **  Wicks," 
under  which  he  traded,  thou^ 
**  Knox  "  was  his  real  name.  Two 
years  afterwards,  and  before  he  had 
passed  his  last  examination,  a  fiat 
issued  c^ntinst  him  by  his  right 
name.  'Die  commission  was  pre- 
ferred to  the  fiat.  £x  parte  Atm^ 
bourne,  2  Dea.  &  Ch.  22. 

Issued  Jw' in^jrcper  Purpom. 

28.  The  uniform  rule  I  take  to  be 
this :  if  a  commission  is  issued  for  a 
purpose  wholly  foreign  to  the  sub- 
ject of  the  bankrupt  laws,  such  as 
to  stay  an  action,  determine  a  lease, 
or  dissolve  a  partnership,  it  shall 
not  be  permitted  to  stand.  Per 
Lord  Chancellor.  Ex  parte  CkrisOej 
2  Dea.  &  Ch.  505.  S.  C.  Mont.  &  Bli. 
851. 

24w  A  commission  issued  by  one 
partner,  solely  so  dissolve  the  part- 
nership, is  supersedable.     Ex  parte 
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CkrMe,  2  Dea.&Ch.  i65.  S.  C. 
Mont.  &  Bli.  S14.  Conftrmed  on  ap* 
peal,  ex  parte  Christie^  2  Dea.  &  Cn. 
488.  S.  C.  Mont.  &  Bli.  329. 

Concert 

25.  A  concerted  bankruptcy  may 
be  superseded,  if  application  be 
made  promptly.  Ex  parte  MUlsp 
1  Mont.  &  Ayr.  311. 

26.  On  a  petition  by  creditors  to 
supersede  for  fraudulent  concert 
between  the  petitioning  creditor 
and  the  bankrupt,  the  bankrupt's 
affidavit  is  admissible  to  prove  the 
fraud.  £x  parte  Amtbyy  3  Dea.  & 
Ch.  10. 

Compromise. 

27-  Where  petitioning  creditor 
allows  the  time  for  opening  a  fiat  to 
expire,  and  it  was  issued  to  effect  a 
compromise,  and  not  with  a  bond 
fide  intention  of  working  it,  and  a 
second  fiat  is  issued  by  another  cre- 
ditor, under  Lord  Loughborough's 
general  order,  the  Court  will  not 
supersede  the  second  fiat  merely 
because  the  creditor  was  party  to 
the  intended  compromise  under  the 
first  fiat,  unless  clearly  for  the  ad- 
vantage of  the  general  creditors 
that  the  first  fiat  should  stand  and 
the  second  -fiat  be  superseded.  Ex 
parte  Anjer^  2  Dea.  &  Ch.  67. 

28.  After  a  fiat  had  issued  the 
bankrupt  made  proposals  to  prevent 
its  prosecution  ;  to  which  proposals 
the  solicitor  for  one  of  the  creditors 
promises  to  give  an  answer  at  a  cer- 
tain time,  on  the  following  day  (the 
16th  after  the  date  of  the  fiat),  but 
before  that  time  arrives  this  cre- 
ditor struck  a  second  docket  for 
non-prosecution  of  the  first :  Held, 
that  this  was  a  breach  of  faith,  and 
a  petition  by  this  creditor  to  annul 
the  first  fiat  was  dismissed  with 
costs.  Ex  parte  Baker,  2  Dea.  & 
Ch.  363. 


29.  Two  creditors  persuaded  a 
bankrupt  to  execute  an  assignment 
to  them  for  the  benefit  of  his  ere* 
ditors,  and  then  issued  a  fiat  setting 
up  the  assignment  as  the  act  of 
bankruptcy.  They  then  seized  his 
property  without  taking  any  pro- 
ceedings under  the  fiat.  On  the  ap- 
plication of  a  bond  fide  creditor  this 
fiat  was  ordered  to  be  annulled  and 
a  new  one  issued.  Ex  parte  Muck- 
low,  3  Dea.  &  Ch.  25. 

CosU. 

30.  Where  a  fiat  is  annulled  for 
want  of  the  requisites  it  is  always 
at  the  costs  of  the  petitioning  cre- 
ditor. Ex  parte  Fletcher,  2  Dea.  & 
Ch.  374.     S.  P.   ex  parte   Tanner, 

2  Dea.  &  Ch.  572.  S.  C.  Mont.  &  BU. 
393. 

31.  In  June  a  fiat  issued  on  a  soli- 
citor's bill  of  costs  soon  after  he 
was  discharged  under  the  Insolvent 
Debtor's  Act,  having  inserted  the 
amount  of  this  bill  in  his  schedule 
as  an  admitted  debt ;  in  December 
he  petitioned  to  tax  this  bill,  avow- 
edly to  reduce  it  below  100/.,  in 
order  to  supersede  for  want  of  a 
good  petitioning  creditor's  debt: 
Held,  the  length  of  time  and  admis- 
sion of  the  debt  estopped  him.  Sir 
J.  Cross,  dissentiente.  Ex  parte  Gin- 
geU,  2  Dea.  &  Ch.  5^. 

32.  The  Court  of  Exchequer  will 
not  grant  a  rule  for  taxation  of  an 
attorney's  bill  of  costs  at  the  in- 
stance of  a  third  party,  who  makes 
the  application  simply  for  the  colla- 
teral purpose  of  reducing  the  bill  so 
low  as  to  make  the  attorney  a  bad 
petitioning  creditor.  ChUterbuck  v. 
NicholUy  2  Neville  &  Manning,  209. 

Against  Infant. 

33.  A  fiat  against  a  minor  super- 
seded with  costs.    Ex  parte  Hehir, 

3  Dea.  &  Ch.  107. 
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d^.  After  twenty  years,  and  the 
death  of  the  petitioning  creditor  and 
of  the  bankrupt,  the  Court  will  not 
supersede  a  commission  fraudu- 
lently issued,  if  the  delay  be  not 
accounted  for.  Ex  parte  Grainger^ 
2  Dea.  &  Ch.  459. 

Certificate. 

35.  A  petition  to  supersede  by  a 
creditor,  presented  a  year  after  the 
bankrupt  has  obtained  his  certifi- 
cate, cannot  be  heard  unless  the 
delay  be  accounted  for.  Ex  parte 
Wyatty  1  Mont.  &  Ayr.  405. 

36.  A  certificate  under  a  fraudu- 
lent commission  is  no  protection 
against  a  supersedeas.  Ex  parte 
Wyatty  I  Mont.  &  Ayr.  407. 

Second  Fiaty  and  no  Certificate, 

37«  It  is  not  of  course  to  super- 
sede a  second  commission  against 
an  uncertificated  bankrupt,  on  the 
application  of  the  assignees,  &c., 
under  the  first.  Ex  parte  Devas, 
1  Mont.  &  Ayr.  420. 

GeneraL 

38«  If,  on  a  petition  to  supersede 
the  Lord  Chancellor  order  a  trial, 
.which  is  in  favour  of  the  commission, 
the  Court  of  Review  cannot  super- 
sede on  a  petition  for  costs  and  a 
cross  petition  for  a  new  trial,  both 
brought  on  by  way  of  further  direc- 
tions. Ex  parte  KeySy  1  Mont.& 
Ayr.  226.  S.  C  3  Dea.  &  Ch.  263- 
reversing  ex  parte  Harwoody  3  Dea. 
&  Ch.  252. 

39.  A  petition  prayed  that  the 
Court  of  lie  view  would  reverse  an 
order  of  the  Lord  Chancellor  an- 
nulling a  fiat.  It  was  objected  that 
the  Court  had  no  power  so  to  do : 
the   objection  was  over-ruled ;  for 


though  the  Court  cannot  actually 
rescind  such  order,  it  can  intimate 
its  opinion  to  the  Lord  Chancellor, 
who  will  act  accordingly.  Ex  parte 
Anjer,  2  Dea.  &  Ch.  67- 

40.  Semblcy  if  a  deposition  and 
proof  refer  to  an  account  as  an- 
nexed, which  is  not  produced,  the 
commission  is  supersedeable.  £x 
parte  Clarke^  2  Dea.  &  Ch.  86. 

41.  If  a  landlord  distrain,  and  the 
assignees  promise  that  if  he  will 
withdraw  the  person  put  in  pos- 
session, the  amount  of  the  rent  shall 
be  paid  out  of  the  produce  of  the 
sale  of  the  effects,  it  is  an  absolute 
promise,  and  the  assignees  are  Kabie, 
although  the  fiat  be  afterwards  su- 
perseded. St^hens  v.  Pdly  4  Tyrw.  & 

42.  The  objection  that  the  peti- 
tioner, in  a  petition  to  supersede,  is 
not  a  creditor,  is  not  strictly  pre- 
liminary. Ex  parte  WtfaU^  1  Mont. 
&  Ayr.  406. 

See  Acquiescence — Assignees^  5. 
—  EviDEMOE  —  New  Trial  — 
Second  Commission. 


SUPERSEDEAS  BY  CONSENT. 

1.  Commission  will  not  be  super- 
seded on  consent,  till  the  bankrupt 
has  surrendered.  Ex  parte  KnawL 
son,  3Dea.  &Ch.  191. 

2.  The  Court  will  supersede  where 
all  the  creditors'  consent  and  the- 
bankrupt  has  paid  twenty  shillings 
in  the  pound,  though  his  examina- 
tion has  been  adjourned  sine  dk. 
Ex  parte  Gudffey  1  Mont.  &  Ayr. 
34  J. 

3.  Court  will  not  supersede  a 
commission  thirty  years  old,  unless 
all  the  creditors  consent.  Ex  parte 
Lupton,  2  Dea.  &  Ch.  136. 

4.  A  supersedeas  by  consent  must 
have  the  consent  of  all  the  assignees 
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of  a  bankrupt  creditor.  Re  Leader^ 
1  Mont.  &  Ayr.  244.  S.  C.  reported 
the  other  way,  3  Dea.  &  Ch.  469. 

5.  On  a  supersedeas  with  consent, 
one  creditor  was  abroad,  and  had 
given  an  authority  (not  quite  for- 
mal) to  consent.  Supersedeas  or- 
dered on  depositing  the  amount  of 
his  debt.  Ex  parte  HamHum^  2  Dea. 
&  Ch.  519.  S.  P.  re  BrwkneU,  1  Mont. 
&  Ayr.  80. 

6.  Where  all  creditors  consent 
to  supersedeas  except  A.,  who  is 
abroad,  and  B.  holds  a  general  power 
of  attorney  from  A. :  Held,  B.'s 
consent  was  sufficient.  Ex  parte 
Hamilton,  2  Dea.  &  Ch.  139. 

7.  .A  creditor  gave  a  power  of 
attorney  in  general  terms,  but  with- 
out any  express  power  to  consent 
to  a  supersedeas,  the  signature  of 
the  creditor  himself  being  easily 
attainable :  Held,  that  his  own  sig- 
nature ought  to  be  procured.  Re 
SampwHy  3  Dea.  &  Ch.  198. 

8.  A  supersedeas  was  applied  for, 
upon  consent  of  all  the  creditors 
but  one,  who  died  insolvent,  and 
no  administration  taken  out,  but  his 
son  signed  the  consent :  Held,  the 
supersedeas  could  not  issue  without 
a  limited  administration  for  this 
purpose.  Re  HaU,  1  Mont.  &  Ayr. 
54.  S.  C.  3  Dea.  &  Ch.  449. 

9.  Petition  for  supersedeas  with 
consent  of  creditors.  One  dies  in- 
solvent after  proof,  and  his  execu- 
tor does  not  prove  the  will :  Held, 
that  his  brother-in-law  might  sign 
the  consent.  Another  creditor,  who 
had  proved  a  debt  as  the  continuing 
partner  of  a  firm  that  had  dissolved 
their  partnership,  died  before  his 
retiring  partner :  Held,  that  his  ex- 
ecutrix might  sign  the  consent.  Ex 
parte  Leader,  3  Dea.  &  Ch.  469. 

10.  On  a  supersedeas  by  consent, 
the  consent  of  the  official  assignee 
is  not  necessary.    Ex  parte  Parker, 


3  Dea.  &  Ch.  1 12.    S.  C.  Nom.  ex 
parte  Barker,  Mont.  &  Bli.  412. 

11.  If  the  sole  assignee  be  a  ere* 
ditor,  and  sign  the  consent  to  the 
supersedeas,  he  need  not  be  served 
with  the  petition  to  supersede.  Ex 
parte  Ramsay^  1  Mont.  &  Ayr.  708. 

12.  On  a  petition  to  supersede 
with  consent  of  creditors,  the  peti- 
tioner must  produce  the  certificate 
of  the  commissioners  of  such  con- 
sent, and  the  petition  must  be  set 
down  for  hearing.  Ex  parte  Croker, 
3  Dea.  &  Ch.  9. 


SURRENDER. 

1.  Where  a  bankrupt  omitted  to 
surrender,  in  consequence  of  a 
negociation  pending  for  a  super- 
sedeas, the  Court  appointed  a  fresh 
meeting  to  take  his  surrender.  Ex 
parte  Jeffreyt,  2  Dea.  tk  Ch.  86. 

2.  Where,  from  unavoidable  acci- 
dent, the  commissioners  are  pre- 
vented from  meeting  to  take  the 
bankrupt's  last  examination,  the 
Court  will  appoint  another  day  for 
that  purpose.  Ex  parte  WUson, 
2  Dea.  &  Ch.  388. 

3.  Where  the  last  examination  of 
the  bankrupt  has  been  adjourned 
sine  die,  the  Court  will  not  order  the 
commissioners  to  appoint  a  time,  un- 
less misconduct  be  charged  against 
them,  or  the  bankrupt  can  show  se- 
rious injury  will  accrue.  Ex  parte 
Perkins,  1  Mont.  &  Ayr.  524. 

4.  Where  a  petition  to  supersede 
will  not  be  heard  till  tlie  bankrupt 
has  surrendered,  see  ex  parte  Drake, 

2  Dea.  &  Ch.  S.  C.  Mont.  486 ;  ex 
parte  Kirkman,  1  Mont.  &  Ayr.  S.C. 

3  Dea.  &  Ch.  450 ;  ex  parte  Knoul- 
son,  3Dea.&Ch.  191. 

5.  Where  a  petition  to  supersede 
will  be  heard  before  the  bankrupt 
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has  surrendered,  see  ex  parte 
Thomas,  3  Dea.  &  Ch.  234 ;  ex  parte 
Foulger,  1  Mont.  &  Ayr.  4«57« 


TAXATION. 

1.  Costs  of  petitions,  &c.  in  the 
Court  of  Review,  are  taxed  by  a  re- 
gistrar of  that  court.  Ex  parte 
Reayy  2  Dea.  &  Ch.  586. 

2.  Not  necessary  to  obtain  leave 
to  except  to  the  registrar's  certifi- 
cate of  taxation.  Ex  parte  Crock- 
welly  1  Mont.  &  Ayr.  379,  in  note. 

S.  The  petitioning  creditor's  bill 
may  be  taxed  by  an  officer  of  the 
Court  of  Review  after  allowance'  by 
the  commissioners.  Ex  parte  Hat- 
iersl^y  2  Dea.  &  Ch.  373. 

4.  When  several  bills  are  taxed, 
the  one-sixth  is  calculated  on  the 
aggregate  amount.  Ex  parte  Bar- 
reity  1  Mont.  &  Ayr.  447. 

5.  After  the  lapse  of  five  years, 
a  messenger  s  bill  cannot  be  taxed 
without  a  charge  of  fraud  lately  dis- 
covered. Ex  parte  Willmentj  1  Mont. 
&  Ayr.  45.  S.  C.  3  Dea.  &  Ch.  364. 

6.  Where  the  solicitor's  bill  has 
been  paid,  but  not  taxed  by  the 
commissioner,  it  will  be  taxed,  on 
application  of  the  assignees,  without 
any  special  reason  being  assigned 
for  the  taxation.  Ex  parte  Pickering^ 
2  Dea.  &  Ch.  387. 

7.  Quaere,  Whether  the  solicitor's 
bill,  up  to  the  choice  of  assignees, 
must  be  taxed  by  the  commissioners 
before  the  solicitor  can  sue  upon  it, 
if  the  assignees  waive  the  objection  ? 
Barrow  v.  Husband,  1  Nev.  &  Man. 
730. 

8.  The  amount  of  a  solicitor's  bill 
was  inserted  by  the  client  in  his 
schedule  under  the  Insolvent  Deb- 
tors Act ;  the  attorney  afterwards 
took  out  a  commission  on  this  debt : 
the  client  cannot  have  this  taxed, 
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avowedly  to  reduce  it  below  1002., 
and  supersede  for  want  of  a  good 
petitioning  creditor  s  debt.  Ex  parte 
Gingell,  2  Dea.  &  Ch.  546. 

9.  The  Court  of  Exchequer  will 
not  grant  a  rule  for  taxing  an  at- 
torney's bill  of  costs  at  the  instance 
of  a  third  party,  who  makes  the  ap- 
plication simply  for  the  collateral 
purpose  of  reducing  the  bill  so  low 
as  to  make  the  attorney  a  bad  pe- 
titioning creditor.  Chttterbudk  v. 
NtchoUsy  2  Nev.  &  Mmi.  209. 

10.  Creditors  may  petition  to  tax 
the  solicitor's  bill  of  costs,  thou^ 
paid,  the  assignees  having  been 
guilty  of  dereliction  of  duty  in  not 
filing  the  bills  with  the  proceedings. 
Ex  parte  Castk,\  Mont.  &  Ayr.  665. 

See  Costs  of  Taxation,  43. 


TENDER. 

See  Petitioning  Creditor's 
Debt,  5. 


TRADING. 

1.  A  fraudulent  trading,  got  up  to 
make  a  person  a  bankrupt,  will  not 
support    a    fiat.    Ex    parte  Dart, 

2  Dea.  &  Ch.  543. 

2.  If  a  livery  stable  keeper  buy 
hay,  straw,  and  oats,  and  supply 
them  to  the  horses  standing  in  his 
mews,  or  sell  them  to  any  person, 
as  is  done  in  all  livery  stables,  it  is 
a  trading  to  support  a  commission. 
Cannon  y.  Benew,  lOBing.  292.  S.C 

3  Moore  &  Scott,  761. 


TRUST  ESTATES. 

1.  Do  not  vest  in  the  assignees. 
Ex  parte  Painiery  2  Dea.  &  Ch. 
584. 
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2.  When  a  trustee  becomes  bank- 
rupt, the  Court  may  appoint  a  new 
one  without  a  reference  to  the  mas- 
ter. £x  parte  Buff&ry^  2  Dea.  & 
Ch.  576. 

3.  On  a  mortgage  to  a  trustee  for 
the  mortgage,  with  a  trust  for  sale, 
and  the  trustee  becomes  bankrupt, 
the  mortgagor  should  join  in  the 
application  for  a  new  trustee.  Ex 
parte  OrgiUy  2  Dea.  &  Ch.  413. 

4.  A  surviving  trustee  having  be- 
come bankrupt,  and  outlawed,  the 
Court  ordered  the  assignees  to 
transfer  the  trust  stock  to  new  trus- 
tees.   Ex  parte  ^  3  Dea.  & 

Ch.  24. 

5.  The  Court  will  not  take  a  trust 
deed  out  of  the  hands  of  the  bank- 
rupt's trustees.  £x  parte  Bolder, 
S  Dea.  &  Ch.  276. 

6.  It  is  no  defence,  at  law,  to  an 
action  on  an  indenture  of  lease  by 
the  trustee  of  a  party  who  has  be- 
come bankrupt,  that  the  defendants 
(the  lessees)  have  performed  their 
covenants  with  the  assignee  of  the 
cestui  que  trust.  Britten  v.  Britten, 
4  Tyrw.  473. 


TRUSTEES. 

1.  The  Court  will  not  take  a  trust 
deed  out  of  the  hands  of  the  bank- 
rupt's trustees.  Ex  parte  Holder^ 
3  Dea.  &  Ch.  276. 

Bankrupta^  of* 

2.  Bankrupt  trustee  removed,  and 
ordered  to  convey  to  new  trustees. 
Ex  parte  Painter,  2  Dea.  &  Ch.  584. 


UNCERTinCATED 
BANKRUPT. 

An  uncertificated  bankrupt  may 
maintain  an  action  for  the  price  of 


goods  sold  by  him  after  the  issuing 
of  the  commission,  if  his  assignees 
do  not  interfere.  Hayllar  v.  Sher^ 
wood,  2  Nev.  &  Man.  401. 


UNCLAIMED  DIVIDENDS. 

1.  Quaere,  Whether  on  distribut- 
ing unclaimed  dividends  any  further 
assets  should  at  the  same  time  be 
set  apart  on  account  of  the  same 
proof?  Ex  parte  Mowbray,  1  Mont. 
&  Ayr.  300. 

2.  The  Court  will  not  order  divi- 
dends to  be  distributed  as  unclaimed 
where  no  dividend  had  been  de- 
clared till  twenty-one  years  after 
the  commission  issued,  unless  the 
creditors  had  ample  notice  that  such 
dividends  had  been  declared.  Ex 
parte  Pedden,  2  Dea.  h  Ch.  379. 

3.  Semble,  that  the  unclaimed 
dividends  of  joint  creditors  can  only 
go  to  the  joint  creditors,  and  those 
of  separate  creditors  to  the  sepa- 
rate '  creditors.  Ex  parte  Pedden, 
2  Dea.  &  Ch.  379. 

4.  Unclaimed  dividends  can  only 
be  ordered  to  be  divided  among  all 
the  other  creditors  generally,  and 
not  among  a  particular  class  of  cre- 
ditors. Ex  parte  LackingUm,  3  Dea. 
&  Ch.  331. 


UNDERTAKING. 

"  On  behalf  of  J.  P.  I  hereby  give 
you  notice,  that,  &c.  and  on  such 
behalf  as  aforesaid  I  give  you  this 
further  notice,  that  /  am  ready  and 
hereby  offer  to  allow  and  pay  the 
costs  of,**  &c. :  Held  a  personal  un- 
dertaking by  the  solicitor.  Ex  parte 
BenOey,  2  Dea.  &  Ch.  57a 
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USURV. 

1.  Where  sums  of  money  ad- 
vanced and  to  be  advanced  are  se- 
cured by  deed,  and  any  of  the  deal- 
ings then  contemplated  by  the 
parties  are  tainted  with  usury,  the 
deed  is  wholly  void  as  a  security, 
although  the  legal  debt  is  not  im- 
peached. Ex  parte  MiUrngton^  S  Dea. 
&  Ch.  298. 

2.  A.  emplovs  B.  as  a  calico 
printer,  and  beu>re  any  thing  is  due 
for  printing,  A.  from  time  to  time 
advances  B.  various  sums  of  money, 
charging  him  besides  interest,  with 
\L  \0s.  per  cent,  as  a  trade  premium, 
which  it  was  customary  for  persons 
in  the  same  trade  to  take  under  the 
like  circumstances ;  A.  was  in  the 
habit  of  paying  debts  owing  by  B. 
to  other  persons  before  they  became 
due,  when  A.  deducted  the  usual 
discount,  but  charged  B.  with  the 
full  amount  of  the  debt,  besides  in- 
terest and  the  trade  premium  above 
mentioned :  Semble,  that  both  these 
modes  of  dealing  were  usurious  ; 
they  were,  however,  at  least  of  so 
suspicious  a  nature,  that  the  Court 
declined  to  make  an  order  for  the 
sale  of  the  property  under  the  deed, 
but  directed  an  action  of  ejectment 
to  be  brought  by  A.  against  his 
assignees.  £x  parte  MUUngton^ 
S  Dea.  &  Ch.  298. 

S.  A  charge  of  10«.  per  cent,  for 
commission,  besides  the  legal  inte- 
rest on  discount  of  bills,  is  not  usu- 
rious, if  bond  fide  for  trouble  and 
expence  incurred  by  the  lender, 
although  he  may  not  be  a  banker 
or  a  person  engaged  in  trade,  and 
although  the  money  lent  is  his  own. 
Ex  parte  Gwynn^  2  Dea.  &  Ch.  12. 

4.  A  bill  broker,  in  order  to  get 
a  bill  discounted  at  four  per  cent., 
takes  upon  himself  the  responsibi- 
lity of  indorser,  and  charges    his 


principal  five  per  cent,  discount^ 
which  is  the  lowest  sum  at  which  he 
could  have  done  the  business  except 
for  his  indorsement :  Held,  that  al- 
though he  also  charged  10^.  per 
cent,  for  his  trouble,  &c.  it  was  not 
usury.  Ex  parte  Gom,  2  Dea.  & 
Ch.  240. 

5.  A  banker  lent  a  customer 
4,000/.  at  five  per  cent.,  and  it  was 
agreed  that  a  balance  of  1,000/.  at 
least  should  always  be  left :  Held, 
under  the  circumstances  of  the  case, 
not  usurious.  Ex  parte  Patrkk, 
1  Mont.  &  Ayr.  S85. 

6.  A  sum  was  advanced  to  a  per- 
son to  commence  trade ;  the  lender 
was  to  have  5/.  per  cent,  and  one- 
eighth  of  the  profits:  Held  not 
usurious.  Ex  parte  NoUeyy  1  Mont. 
&  Ayr.  46. 


VACATION   OF  THE  ASSIGN- 
MENT. 

See  Assignees,  20. 


VALID  PAYMENTS. 

L.  A  payment  on  a  sale  of  goods 
is  protected  by  section  82  of  6  Geo.  4. 
c.  16.  Per  Tmdal,  C.  J.  Cannon  v. 
Denew,  lOBing.  296. 

2.  A  loan  of  money  on  a  pledge 
is  not  protected  by  section  82  of 
6  Geo.  4.  c.  16.  Vannon  v.  Denewy 
10  Bing.  296. 

3.  If  a  trader  buy  goods,  to  be 
paid  for  at  a  future  day,  but  which 
are  not  to  be  removed  until  pay- 
ment or  security  given,  and  on  the 
day  fixed  for  payment  the  trader, 
bemg  unable  to  pay  the  purchase 
money  of  1,400/.,  delivered  400/.  in 
cash,  and  two  undue  bills  for  500L 
each,  to  his  father,  for  the  purpose  ei 
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paying  for  the  goods,  and  the  father 
discount  the  bills,  and  pay  the 
amount  to  the  vendor  by  a  check 
upon  his  banker,  and  a  commission 
issue  against  the  trader  upon  an 
antecedent  act  of  bankruptcy,  the 
payment  is,  as  to  the  vendor,  pro- 
tected by  section  82  of  6  Geo.  4. 
c.  16.,  and  the  assignees  are  not 
entitled  to  recover  the  amount  from 
the  father.  Shaw  v.  BaUeyy  1 N.  &  M. 
751.  S.  C.  4  B.  est  Adol.  809. 

See  Relation. 


VARYING  MINUTES. 

The  Court  will  not  vary  the  mi- 
nutes of  an  order  on  the  application 
of  persons  not  parties  to  or  bound 
by  it.  Ex  parte  De  Begnisy  1  Mont. 
&  Ayr.  279. 


VIVA  VOCE  EXAMINATIONS. 

1.  A  creditor  of  the  bankrupt  is 
not  a  good  witness  on  a  vivd  voce 
examination  on  a  petition  to  super- 
sede. Ex  parte  Lavender^  1  Mont. 
&  Ayr.  699. 

2.  An  application  to  examine 
vifod  voce  should  be  made  before 
the  petition  is  heard  on  affidavit. 
Ex  parte  Baldwin^  1  Mont.  Sc  Ayr. 
617.  Correcting  ex  parte  Amsby^ 
2  Dea.  &  Ch.  120.  S.P.  Anon.  2  Dea. 
^  Ch.  140. 

3.  In  the  course  of  hearing  a 
petition  on  affidavit,  a  witness  can- 
not be  examined  vivd  voce  without 
any  previous  order  of  the  Court. 
Ex  parte  Baldocky  2  Dea.  ^  Ch.  60 


4.  It  seems  a  party  may  depose 
vivd  voce  to  having  been  served. 
Ex  parte  TvR,  1  Mont.  &  Ayr.  225. 

5.  Where  a  petitioner's  affidavit 
does  not  carry  his  case  far  enough, 
the  hearing  will  not  be  adjourned 
to  enable  him  to  attend  to  depose 
vivd  voce;  he  should  be  in  atten- 
dance if  his  examination  were  likely 
to  be  necessary.  Ex  parte  BickeH- 
son,  2  Dea.  &  Ch.  520. 

6.  On  a  petition  by  the  owner  for 
property  alleged  to  have  been  in 
the  reputed  ownership,  the  bank- 
rupt is  not  a  competent  witness  on 
a  vivd  voce  examination.  Ex  parte 
Biggins,  2  Dea.  &  Ch.  269. 

7.  Where  a  petition  stands  over  to 
have  a  vivd  voce  examination,  that 
side  begins  on  which  the  affirmative 
lies.  Ex  parte  Dalg^  1  Mont.  & 
Ayr.  384. 


WARRANT   OF  COMMIT- 
MENT. 

See  Committal. 


WAGES, 
See  Allowance  to  Clbrks. 


WILFUL  DEFAULT. 

The  commissioners  have  no  power 
under  the  106th  section  of  6  Geo*  4. 
c.  16.  to  charge  the  assignees  with 
what,  hut  for  their  wilful  default, 
they  might  have  received.  Ex  parte 
Kegs,  2  Dea.  &  Ch.  633. 
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ERRATA- 


Paob  $9  line  %  for  Jachon  v.  Barron  read  Tud^  v.  .Rxmrn* 
Page  26,  line  6,  for  FFr^A/  v.  PuUen  read  fTrt^toQii  ▼. 

Page  26y  line  17,  for  1  JE^«^  308.  read  368. 
Page  32,  line  7,  for  3  Merr.  275.  read  279. 
Page  62,  in  note,  for  9  Vet.  468.  read  19  Ves.  468,  and  add 

S.  C.  2  Eotey  245. 
Page  65y  line  18  of  marginal  note,  insert  "  made"  between 

**  exchange  "  and  "  by." 
Page  93,  line  10  from  bottom,  for  GMart  read  SHnton. 
Page  345,  line  1  both  of  text  and  of  marginal  note,  for 

ex  parte  Turner  read  (JatetworA. 
Page  405,  line  9  from  bottom,  for  ^  petitioning  creditor " 

read  "  petitioner.** 
Page  417,  last  line  but  one  of  note,  for  Eldon  read  Erskiney 

and  for  «  April  15,  1815"  read  "  December  29,  1806." 
Page  421,  line  11,  for  «  1826-  read  «  1823.*' 
Page  427,  line  14,  for  2  Baaey  136.  read  1  Roee,  134. 
Page  481,  marginal  note,  for  '^  though  no  registry  of  this 

deposit  be  made  '*  read  ^  though  the  registry  of  this 

deposit  contain  no  list  of  slaves^** 
Page  703,  the  marginal  note  refers  to  line  9 :  insert  (a)  after 

Williams  and  SkphenSf  and  dele  (a)  in  line  23. 


1 


^ 


1 


i 


3  bios  Ob  Oai  HQS  5 


> 


